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g  340.     MASTER'S  LIABILITY  POR  SERVANT'S  TORTS. 

A  master  is  responsible  for  the  torts  of  his  serv- 
ant or  agent  committed  in  the  course  of  his 
employment. 

This  rule  runs  through  the  whole  subject  of  torts, 
and  is  of  almost  constant  occurrence  in  every  division 
of  it.  In  the  leading  modern  English  case  on  the  sub- 
ject, the  rule  is  thus  stated:  ''The  master  is  respon- 
sible for  every  such  wrong  of  the  servant  or  agent  as 
is  committed  in  the  course  of  the  service,  and  for  the 
master's  benefit,  though  no  express  command  or  priv- 
ity of  the  master  be  proved."  ^  Equallj'  clear  is  the 
enunciation  of  the  rule  by  the  supreme  court  of  the 
United  States:  -     "The  rule  of  respondeat  superior,  or 

8  ••'.40.  1  Willcs.  .]..  iu  Barwick  v.  Bank  (1SG7)  L.  R.  2  Exch.  259. 
2G5. 

-  Philadelphia  ^:  R.  R.  Co.  v.  Dmliy.  14  How.  4US.  A  principal  is 
civilly  liable  for  the  wrongful  or  negligent  act  of  his  agent  in  the 
i844) 


Ch.   25)  LIABILITY  FOR  SERVANT'S  ACTS.  §    o41 

that  the  master  shall  be  civilly  liable  for  the  tortious 
acts  of  servants,  is  of  universal  application,  whether 
negligent,  fraudulent,  or  deceitful.  If  it  be  done  in 
the  course  of  his  employment,  the  master  is  liable; 
and  it  makes  no  difference  that  the  master  did  not  au- 
thorize or  even  know  ol  the  servant's  act  or  neglect, 
or,  even  if  he  disapproved  or  forbade  it,  he  is  equally 
liable,  if  the  act  be  done  in  the  course  of  the  master's 
employment." 

§  341.     HISTORY  AND  REASON  OF  THE  RULE. 

The  history  of  this  rule  has  been  traced  back  to  the 
earliest  times  of  jurisprudence.  Mr.  Justice  Holmes, 
in  his  History  of  the  Common  Law,'  points  out  that, 
in  the  earlier  history  of  barbaric  races,  vengeance  is 
the  groundwork  of  legal  procedure.      If  a  man  was 

course  of  his  employment.  Brown  v.  Kailroad  Co.,  66  Mo.  588.  A 
question  as  to  the  conflict  of  laws  on  this  subject  arose  in  a  Louisiana 
case.  It  was  held  that  though  the  law  of  Mexico,  where  a  voj-age 
is  begun,  exempts  the  owner  of  a  vess;el  from  liability  for  the  tortious 
acts  of  the  captain  and  crew,  yet  the  law  of  Louisiana,  where  the 
voyage  ends,  will  control,  and  by  the  law  of  Louisiana  the  vessel  own- 
ers are  liable.     Keene  v.  L:zardi,  5  La.  431. 

S  ;J41.  1  Chapter  1.  "Early  Forms  of  Liability."  "The  primitive 
Germanic  idea  was  that  the  master  AA-as  to  be  held  liable  absolutelj' 
for  harm  done  by  his  slaves  or  servants.  *  *  *  In  later  Germanic 
times,  the  master  could  exonerate  himself  by  surrendering  the  offend- 
ing person  and  at  the  same  time  taking  an  exculpatory  oath.  *  *  * 
On  English  soil,  in  early  Anglo-Norman  period,  tliis  idea  of  responsi- 
bility appears  in  the  shape  of  exoneration  for  deeds  of  the  servant 
not  commanded  nor  consented  to;  had  hardly  begun  to  be  applied  to 
responsibility  in  Avhat  we  now  term  its  civil  aspect;  and.  while  com- 
mon in  penal  matters,  was  by  no  means  fixed  in  its  scope."  Mr.  J. 
H.  Wigmore  in  7  Harv.  Law  Kev.  383.  See,  also,  Jagg.  Torts,  247 
et  seq. 
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injured  by  a  slave  or  au  animal  or  even  an  inanimate 
tiling  owned  by  another,  the  injured  person  could 
compel  the  surrender  of  the  slave,  the  animal,  or  the 
thing',  so  that  he  could  wreak  his  vengeance  on  him  or 
it.  Gradually  the  owner  of  the  offending  property 
obtained  the  right,  if  he  chose,  of  paying  the  damages 
sustained  by  the  injured  person,  instead  of  surren- 
dering the  property,  and  thus  the  vengeance  was 
bought  oft'.  Still  later,  as  the  community  became 
more  civilized,  the  right  of  vengeance  was  altogether 
lost,  and  the  liability  to  pay  damages  remained,  and 
was  extended  to  the  acts  of  free  servants  as  well  as  of 
slaves. 

At  an  early  date  in  the  history  of  English  jurispru- 
dence, however,  the  courts  broke  away  from  the  doc- 
trine of  the  universal  responsibility  for  the  acts  of 
servants,  and  recognized  the  doctrine  of  particular 
command  as  the  test  of  the  master's  liability;  or,  in 
other  words,  the  master  was  held  responsible  only 
when  the  conduct  of  the  servant  had  been  explicitly 
commanded  by  him."     Gradually,  this  test  of  the  mas- 

2  This  period  is  treated  as  begimiius  about  in  1300.  It  coutimied 
to  be  applied  in  all  its  strictness  until  about  Lord  Holt's  time,  in  17()0. 
Mr.  AVigniore.  in  7  Harv.  Law  Rev.  383.  Liability  for  implied  com- 
mand was  added  at  about  that  time.  Blackstone  states  the  rule  as 
follows:  "As  for  those  things  which  the  servant  may  do  on  behalf  of 
the  mas,ter,  they  seem  all  to  proceed  on  tliis  principle:  that  the  master 
is  answerable  for  the  act  of  his  servant  if  done  by  liis  express  com- 
mand, either  expressly  given  or  implied, — 'Nam  qui  tacit  per  alium 
facit  per  se.'  Therefore,  if  a  servant  commit  a  trespass  by.  the  com- 
mand or  encouragement  of  the  master,  the  master  shall  be  guilty  of 
it.  ♦  *  *  In  the  same  mannei-,  however,  what  a  servant  is  permit- 
ted to  do  in  the  usual  com-se  of  his  business  is  e(iuivaleut  to  a  general 
connnand."'  1  Bl.  Comm.  429. 
(84G) 


Ch.    25)  LIABILITY  FOR  SERVANT'S  ACTS.  §    341 

ter's  liability  was  supplanted  by  the  test  of  the  scope 
of  the  servant's  authority.  If  the  servant  commits  a 
tort  while  acting  within  the  scope  of  his  authority,  the 
master  is  liable,  though  the  tort  is  unauthorized  or 
forbidden  by  the  master."  This  test,  in  its  turn,  is 
now  being  supplanted  Sy  the  test  of  the  course  of  em- 
ployment. This  principle  is  thus  stated  by  Mr.  Aus- 
tin Abbott:  "The  principle  now  recognized  is  that, 
while  the  employe  is  acting  in  the  course  of  employ- 
ment, the  employer  is  liable,  even  though  the  act  was 
without  the  scope  of  employment, — that  is  to  say,  un- 
authorized; and  a  number  of  cases  go  so  far  as  to 
hold  (and,  it  seems,  justly)  that  if  it  was  done  in  the 
api^arent  course  of  employment,  and  with  the  imple- 
ments and  facilities  of  the  employer's  place  and  prem- 
ises, the  employer  is  liable,  notwithstanding  the  act 
may  have  been  in  a  service  not  stipulated  for  by  the 
contract  of  emfjloA^ment,  or  during  hours  when  the 
contract  of  employment  did  not  require  any  service. 
In  other  words,  the  liability  of  the  principal  is  not,  as 
in  cases  of  agency,  tested  by  the  scope  of  employment, 
but  by  the  course  or  service."  * 

The  courts  have  thus,  in  a  large  measure,  retraced 
their  steps  to  the  primitive  Germanic  notion  of  the 
master's  absolute  liability  for  the  servant's  torts.  In- 
deed, as  we  shall  hereafter  see,  it  is  scarcely  too  broad 
a  statement  of  the  law  to  say  that  a  common  carrier 
is  absolutely  liable  to  passengers  for  the  torts  of  his 

3  This  test  is  said  to  liave  been  adopted  early  in  tlie  present  cen- 
tury.    1  Jagg.  TorJs.  2o2. 
*  Note  to  Mallacli  v.  KSaiey,  24  Abb.  N.  C.  172.  9  X.  Y.  Supp.  !)22. 
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servants,  witbout  regard  to  the  question  whether  or 
not  the  servant  is  acting  within  the  scope  of  his  au- 
thority or  in  the  course  of  his  employment.^ 

The  commonly  accepted  reason  for  the  rule  as  it 
now  obtains  is  thus  stated  by  Chief  Justice  Shaw  of 
Massachusetts:  "This  rule  is  obviously  founded  on 
the  great  principle  of  social  duty,  that  every  man  in 
the  management  of  his  own  affairs,  whether  by  him- 
self, his  agents  or  servants,  shall  so  conduct  them  as 
not  to  injure  another;  and  if  he  does  not,  and  another 
thereby  sustains  damage,  he  shall  answer  for  it."  ® 
"I  am  answerable  for  the  wrongs  of  my  servant  or 
agent,  not  because  he  is  authorized  by  me  or  personally 
represents  me,  but  because  he  is  about  my  affairs,  and 
I  am  bound  to  see  that  my  affairs  are  conducted  with 
due  regard  for  the  safety  of  others."  ' 

However,  the  fact  that  servants,  as  a  class,  are  finan- 
cially irresponsible,  and  are  unable  to  respond  in  dam- 
ages to  persons  injured  by  them  while  about  their  mas- 
ter's business,  must  have  been  a  very  powerful,  though 
a  silent,  element  in  the  development  of  the  law  on  this 
subject.  Certainly,  it  is  very  doubtful  whether  mas- 
ters or  employers  would  be  liable  to-day  to  the  same 

^  St'e.  post,  §  365. 

6  Farwell  v.  Railroad  Corp.,  4  Mete.  (Mass.)  49.  "The  foundation 
of  the  rule  on  this  subject  is  that  the  agent  is  but  the  instrument;  that 
one  having  authoritj'  over  the  actions  of  another,  who,  for  his  own 
benefit,  places  him  in  comlition  to  injure  others,  by  the  exercise  of  the 
powers  conferred,  shall  be  responsible  for  the  abuse  of  that  power  b> 
his  agent,  as  if  it  were  the  act  of  himself,  whether  such  abuse  be  the 
result  of  negligence  or  willfulness."  New  Orleans,  J.  &  G.  N.  R.  Co. 
V.  Allbritton,  38  Miss.  242,  276. 

'  Pol.  Torts,  8l>. 
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extent  for  the  torts  of  their  servants  if  these  servants, 
as  a  class,  were  able  to  respond  in  damages  to  the  in- 
jured person. 

§  342.     NO  DISTINCTION   BETWEEN   CORPORATIONS 
AND  INDIVIDUALS. 

A  corporation  is  responsible  for  the  torts  of  its  serv- 
ants to  the  same  extent  and  in  the  same  manner  as  a 
natural  person  is.  A  great  deal  of  difficulty  originally 
felt  in  holding  corporations  liable  for  the  acts  of  their 
agents  within  the  scope  of  their  authority  arose  from 
the  supposition  that  it  was  necessary  that  their  ap- 
pointments should  be  under  the  seal  of  their  princi- 
pals. The  decisions  both  in  England  and  America 
have  satisfactorily  disposed  of  this  technical  doubt, 
and  it  is  now  clearly  the  law  that  no  such  evidence  of 
authority  is  required.^ 

It  has  also  been  contended,  as  a  corporation  has 
no  lawful  authority  to  order  an  unlawful  act  to  be 
done,  or  to  order  a  lawful  act  to  be  done  in  an  improper 
way,  or  so  that  it  shall  violate  the  rights  of  others, 
that,  whenever  such  is  the  case,  it  becomes  the  act  of 
the  agent,  and  not  of  the  corporation.^  But  this  rea- 
soning, though  specious,  did  not  bear  the  test  of  prac- 

§  342.  1  Pennsylvania  R.  Co,  v.  Vaudiver,  42  Pa.  St.  365,  3G0.  If 
a  servant  of  a  railway  company  commits  an  assault  by  authority  of 
the  company,  an  action  for  assault  and  battery  may  be  maintained 
ajrainst  it,  and  it  is  not  necessary  that  the  servant  should  be  author- 
ized to  do  the  act  by  an  instrument  under  seal.  Eastern  Counties  Ky. 
Co,  v.  Broom  (1851)  6  Exch.  314. 

2  In  Orr  v.  Bank,  1  Ham,  (Ohio)  3(i.  it  was  held  that  a  corporation  is 
not  liable  for  an  assault  because  it  has  no  personal  existence,  and  can 
neither  beat  nor  be  beaten. 
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ticnl  application.  Under  it,  a  corporation  could  never 
b(^  lield  liable  for  an  attirniative  act;  for,  wlieneA'er 
siuli  atifirmative  act  is  a  violation  of  the  right  of  an- 
otlici',  the  ready  and  unvariable  answer  would  be  that, 
because  such  act  was  wrongful,  it  was  therefore  un- 
lawful, and  not  authorized  by  its  charter,  and  hence 
not  the  act  of  the  corporation,  but  the  individual  act 
of  those  who  represent  it  and  exercise  its  functions. 
The  result  in  all  cases  would  be  this:  If  the  act  was 
rightful  and  lawful,  then  it  is  the  company's;  but  if 
it  was  wrong,  and  not  legalh'  justitiable,  then  it  is  not 
the  act  of  the  company,  which  would  be  a  stranger  to 
it.^' 

In  regard  to  i)asseuger  carrying  corporations,  some 
of  the  courts  have  gone  so  far  as  to  lay  down  this  prin- 
ciple: The  train  hands  in  charge  of  a  railroad  train, 
as  to  passengers  in  transitu,  should  be  regarded  as  the 
c(»r])oration  itself;  and  it  is  therefore  as  responsible 
for  their  acts  in  the  conduct  of  the  train  and  the  treat- 
ment of  the  passengers  as  the  train  hands  would  be 
f(»i-  themselves  if  they  were  the  owners  of  it.* 

•■••  St.  Louis.  A.  iV:  (\  It.  Co.  v.  Dalby.  1!»  111.  :iT4:  Illinois  Cent.  R. 
Co.  V.  Read.  37  111.  48.").  Au  action  for  malicious  prcsm  utiou  will  \\? 
against  a  coiporatiou.  Edwards  v.  Railway  f"o.  (1880)  (J  Q.  B.  Div. 
2ST.  overruling  Stevens  v.  Railway  Co..  10  Exch.  352,  where  Baron 
Alderson  said  that,  in  oi-der  to  support  the  action,  it  must  be  shown 
that  defendant  was  actuat.'d  hy  a  motive  in  his  mind,  and  that  a 
corporation  has  no  miml. 

■»  Louisville  iV  N.  R.  ( "o.  y.  liallard.  S.".  Ky.  :U)7.  3  S.  W.  ."30.  In 
Bass  V.  Railway  Co..  P,V,  Wis.  4."»0.  it  was  said:  "In  ^ee.l.  as  that  ficti- 
tious entity,  the  corporation,  (an  act  only  through  natural  per.sons, 
its  otficers  and  serv.-ints.  and  as  it  of  necessity  commits  its  trains  ab- 
solutely to  the  charge  of  otlicers  of  its  own  appointiuent,  and  passen- 
gers of  necessity  conunit  to  them  their  safety  and  co.nfort  iu  transitu, 
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§  343.     WHO  ARE   SERVANTS. 

A  servant  is  one  who  is  under  the  orders  and  con- 
trol of  another,  not  only  as  to  the  end  of  the 
work,  but  also  as  to  the  means  and  methods 
used  to  attain  that  end. 

Since  the  master's  liability  for  the  acts  of  his  serv- 
ant can  exist  oulv  if  and  when  the  relation  of  master 
and  servant  exists,  it  becomes  of  great  importance  to 
have  a  definite  test  by  which  to  determine  the  existence 
of  the  relationship.  Ordinarily,  it  is  regarded  that  the 
test  of  the  relationship  is  "whether  the  defendant  re- 
tained the  power  of  controlling  the  work."  ^  "The  rela- 
tion of  master  and  servant  exists  only  between  persons 

under  conditions  of  such  peril  and  subordination,  we  are  disposed  to 
liold  that  the  whole  power  and  authority  of  the  corporation,  pro  hac 
vice,  are  vested  in  these  officers;  and  that,  as  to  passengers  on  board, 
they  are  to  be  considered  as,  the  corporation  itself,  and  that  the  conse- 
(luent  authority  and  responsibility  are  not  generally  to  be  straitened  or 
impaired  by  any  arrangement  between  the  corporation  and  the  officers, 
tlie  corporation  being  responsible  for  the  acts  of  the  officers,  in  the 
conduct  and  government  of  the  train,  to  the  passenger  traveling  by  it. 
as  the  officers  would  be  for  themselves,  if  they  were  themselves  the 
owners  of  the  road  and  train.  We  consider  this  i-ule  es.seutial  to  pub- 
lic convenience  and  safety,  and  sanctioned  by  the  great  weight  of 
authority."  This  principle,  so  far  as  passengers  are  concerned,  com- 
pletes the  swing  liack  to  the  primitive  Germanic  doctrine  that  the 
master  is  absolutely  responsible  for  all  the  acts  of  his  servant.  See. 
also,  post,  S  •>ii.">. 

§  34:'>.  1  1  Jagg.  Torts.  22!);  Fu'.tiin  County  St.  R.  Co.  v.  McC;nme:i. 
87  Ga.  756,  13  S.  E.  82.S;  New  Orleans.  M.  &  C.  R.  Co.  v.  Hauuing,  15 
Wall.  &49-657;  Painter  v.  Mayor  of  Rittsburg.  4(!  Pa.  St.  213;  Singer 
Manuf'g  Co.  v.  Rahn,  132  U.  S.  518,  10  Sup.  Ct.  175;  Norwalk  (Jaslight 
Co.  V.  Borough  of  Norwalk,  G3  Conn.  405,  28  Atl.  32. 
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of  whom  one  has  the  order  and  control  of  the  work  done 
by  the  other.  A  master  is  one  who  not  only  pre- 
scribes to  the  workman  the  end  of  his  work,  but  di- 
rects, or  at  any  moment  mav  direct,  the  means  also, 
or,  as  it  has  been  put,  'retains  the  power  of  controlling 
the  work.'  He  who  does  work  on  these  terms  is,  in 
law,  a  servant,  for  whose  acts,  neglects,  and  defaults, 
to  tJie  extent  to  be  specified,  the  master  is  liable. 
*  *  *  The  power  of  controlling  the  work,  which  is 
the  legal  criterion  of  the  relation  of  a  master  to  a 
servant,  does  not  necessarily  mean  a  present  and 
physical  ability.  Shipowners  are  answerable  for  the 
acts  of  the  master,  though  done  under  circumstances 
in  which  it  is  impossible  to  communicate  witli  the 
owners.  It  is  enough  that  the  servant  is  bound  to 
obey  the  master's  directions  if  and  when  communicated 
to  him,"  " 

As  a  general  rule,  the  relation  of  master  and  serv- 
ant continues,  not  only  while  the  servant  is  actually 
engaged  in  his  duties  as  such,  but  also  while  he  is  on 
the  master's  premises,  going  to  and  from  his  work. 
Thus,  a  driver  of  a  horse  car  who,  on  being  relieved  by 
another  driver,  immediately  leaves  the  car,  is,  while  so 
leaving,  still  in  the  employ  of  the  company;  and  it  is 
responsible  for  his  negligence  and  carelessness  in 
knocking  a  passenger  off  the  car  while  so  leaving.^ 

2  Pol.  Torts,  91,  96.  The  owner  of  a  tug.  who  retains  eitire  con- 
trol of  the  crew,  is  liable  for  an  injury  to  a  passenger  caused  by  the 
negligence  of  the  crew,  though  the  tug  was  leased  to  a  ferryman, 
and  though  the  passenger  paid  his  fare  to  the  ferryman.  Dalyell  v. 
Tyrer,  El.,  Bl.  &  El.  899. 

3  Com.  V.  Brockton  St'.  Ry.  Co.,  143  Mass.  501,  10  N.  E.  506. 

(852) 


Ch.    25)  LIABILITY   FOR   SERVANT'S  ACTS.  §    344 

§  344.     SAME— INDEPENDENT   CONTRACTORS. 

An  indepeudeut  contractor  is  one  who  undertalves 
to  produce  a  given  result  without  being-  in  any  way 
controlled  as  to  the  method  by  which  he  attains  that 
result.  A  person  employing  an  independent  contract- 
or is  not  generally  responsible  for  the  latter's  wrong- 
ful acts,  or  those  of  a  subcontractor  or  servant  of  ei- 
ther.^ Thus,  it  has  been  held  that  where  trains  are 
run  by  a  construction  contractor  over  a  part  of  the  road 
not  turned  over  to  the  railroad  company,  and  the  prof- 
its derived  are  retained  by  tJie  contractor,  and  no  por- 
tion thereof  is  paid  to  the  company,  the  company  is  not 
liable  for  injuries  to  a  passenger  on  a  train  so  oper- 
ated,- even  though  it  owns  the  train.^  So,  a  stevedore 
under  a  contract  to  load  or  unload  a  ship  is  an  inde- 
pendent contractor,  for  whose  negligence  the  ship  is 
not  liable.* 

But  one  who  is  employed  by  the  owners  of  a  street 
railroad,  by  the  month,  to  run  a  car  owned  by  the  com- 
pany over  the  road  once  each  day, — the  possession 
and  the  right  to  possession  of  the  railway  plant  re- 
maining in  the  railway  people, — is  not  an  independent 
contractor,  but  a  servant  of  the  railway  company,  for 
whose  acts  and  that  of  his  servant  running  the  car  the 
railway  people  are  liable.^     So,  where  a  train  is  run 

§  344.     1  1  Jagg.  Torts,  228,  231. 

2  Cunningham  v.  Railroad  Co.,  51  Tex.  503;  Union  Pac.  R.  Co.  v. 
Ha  use,  1  Wyo.  2G. 

3  Scarborougli  v.  Railroad  Co.,  04  Ala.  407,  10  South.  310. 

4  Linton  v.  Smith,  8  Gray  (Ma.ss.)  147. 

!■'  Jrnsen  v.  Barbour,  15  :Mont.  582,  39  Fac.  'JOG. 
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by  a  railroad  company  with  its  own  employes  over  a 
newly-constructed  road  owned  by  it,  but  not  yet  turned 
over  to  it  by  the  contractor,  the  company  is  responsi- 
ble for  injuries  inflicted  through  the  negligence  of  its 
emplo3(^s  operating  the  train,  even  though  the  con- 
tractors had  the  right  to  determine  when,  where,  and 
to  what  extent  supplies  should  be  transported,  and  to 
that  extent  had  control  of  the  company's  train  and  its 
employes/ 

To  the  principle  that  one  is  not  liable  for  the  acts 
of  an  independent  contractor,  there  are  several  well- 
recognized  exceptions.  Chief  among  them  is  this: 
One  who  is  bound  to  perform  a  duty,  or  who  is  held 
to  a  certain  standard  of  conduct,  intrusts  the  perform- 
ance of  that  duty  to  another  at  his  peril;  and  he  is  lia- 
ble for  that  other's  negligence,  whether  that  other  is 
an  independent  contractor  or  a  servant/  On  this 
principle,  we  have  seen  that  a  carrier  is  responsible  to 
a  passenger  injured  by  the  negligence  of  an  independ- 
ent contractor  in  the  construction  of  the  roadbed.* 
So,  a  ferry  company  is  responsible  for  the  act  of  an 
independent  contractor,  rnaking  repairs  on  its  prem- 
ises, in  placing  a  log  at  the  threshold  of  the  gate,  over 
which  a  passenger  stumbles  in  the  dark.®  So,  where 
an  incompleted  railroad,  in  the  possession  of  a  con- 

6  Burton  v.  Railway  Co.,  61  Tex.  52U. 

"  .TajEr.c.  Torts,  234,  and  cases  cited. 

s  See  ante,  §  .m 

9  O.'iborn  v.  Ferry  Co.,  53  Barb.  (N.  Y.)  629.  In  bringing  passen- 
ger's baggage  on  board,  and  placing  it  in  tlie  steerage  bertli  compart- 
ment when  requested  by  tlie  passenger,  a  stevedore  is  not  exercising 
an  independent  employment,  but  is  performing  a  duty  for  the  passen- 
ger \A-hich  rests  on  the  ship;  and,  where  a  person  lawfully  on  board 
(854) 
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struction  company,  is  used  by  that  company  for  pur- 
poses of  general  traffic,  the  railroad  company  which 
owns  the  road  is  liable  ft)r  the  death  of  a  passenger 
killed  by  the  negligence  of  the  employes  of  the  con- 
struction company  while  transporting  him,  whether 
the  use  of  the  road  by  the  construction  company  was 
with  the  cc^sent  of  the  railroad  company  or  not.  It 
was  said:-  "In  such  a  case,  as  regards  the  public, 
those  who  operate  the  road  must  be  regarded  as  the 
agents  of  the  corporation.  This  doctrine  is  in  accord- 
ance with  sound  public  policy;  for  it  would  certainly 
be  against  the  public  interest  to  allow  a  corporation, 
invested  by  the  state  with  important  franchises  and 
privileges,  and  incorj^orated  to  discharge  a  public  duty 
as  well  as  to  subserve  a  private  benefit,  to  shirk  its 
responsibilities,  or  shift  its  duties  and  liabilities  to 
other,  perhaps  irresponsible,  parties.  Except  as  au- 
thorized by  statute,  it  cannot  relieve  itself  from  respon- 
sibility for  the  exercise  of  its  cori)orMte  powers  and 
franchises."  "*  So,  a  street-railroad  company  is  liable 
for  injuries  to  a  passenger  while  the  road  is  operated 
by  a  construction  company  under  a  contract  requiring 
it  to  operate  the  road  satisfactorily  for  at  least  10  days 
before  it  can  require  payment  for  the  equipment.^^ 

is  injured  by  tlio  nosHgence  of  the  stevedore's  eini)lc).v6s  in  haudliuj;  a 
trunk,  the  ship  is  liable.     The  Dresden,  (52  Fed.  438. 

10  Lakin  v.  Railroad  Co.,  13  Or.  43(J,  11  Pac.  68.  This  case  is,  in 
conflict  with  those  cited  in  notes  2  and  3  of  this  section.  It  would 
seem  that  a  railroad  company  ought  not  to  be  h#ld  responsible  for 
the  act  of  a  construction  contractor  in  carrying;  passengers  without 
its  consent,  since  this  is  entirely  outside  the  scope  and  course  of  the 
contractor's  employment,  viz.  the  construction  of  the  roadbed. 

11  Cogswell  V.  Railroad  Co.,  5  Wash.  46,  31  Tac.  411.     , 
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§  345.     SaMB— PHYSICIANS  AND  SURGEONS. 

A  surgeon  employed  ou  a  steamsliip  to  attend  on  pas- 
sengers, whether  employed  voluntarily  by  the  vessel 
owners  or  under  a  statutory  command,  is  not  a  servant 
of  the  vessel  owners,  for  whose  negligence  they  are  lia- 
ble. The  vessel  owner  performs  his  duty  when  he 
employs  a  competent  physician  duly  qualified  as  re- 
quired by  law.  He  is  not  compelled  to  select  and  em- 
ploy the  highest  skill  and  the  longest  experience,  but 
all  that  is  required  is  the  selection  of  a  person  reason- 
ably competent.  If  the  physician  is  thus  qualified,  his 
negligence  in  the  treatment  of  a  pai'ticular  case  is  not 
chargeable  to  the  vessel  owners.  The  work  which  the 
physician  does  after  the  vessel  starts  on  the  voyage  is 
his,  and  not  the  shipowners'.  It  is  optional  entirely 
with  the  passengers  whether  or  not  they  employ  the 
physician.  They  may  use  his  medicines  or  not,  as  they 
choose.  They  may  place  themselves  under  his  care, 
or  go  without  attendance,  as  they  prefer;  and  they  de- 
termine themselves  how  far  and  to  what  extent  they 
will  submit  to  his  treatment.  The  captain  of  the  ship 
cauuot  interfere.  The  physician  is  not  the  shipown- 
er's servant,  doing  his  work,  and  subject  to  his  direc- 
tion. In  his  department,  in  the  care  and  attendance 
of  the  sick  passenger,  he  is  independent  of  all  supe- 
rior authority  except  that  of  his  patient,  and  the  caj)- 
tain  has  no  p*wer  to  interfere  except  at  the  passen- 
ger's request.^     The  same  principle  applies  where  a 

§  34").      1  Allan  v.  Steamship  Co..  182  N.  Y.  91,  30  X.  E.  482.  revers- 
ing 5.".  Hun,  m:',,  8  N.  Y.  Supp.  803;    Laubheim  v.  Steamship  Co.,  107 
(850) 
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railroad  company  undertakes  to  furnish  a  surgeon  to 
attend  on  an  injured  person.  If  the  physician  se- 
lected is  a  competent  mail,  reasonably  fitted  for  the 
duties  he  is  called  on  to  perform,  the  company  is  not 
liable  for  his  negligence  in  a  particular  case.^ 

g  346.     SAME— PILOTS. 

In  England  it  is  held  that  a  compulsory  pilot,  who 
is  in  charge  of  the  vessel  independently  of  the  owner's 
will,  and,  so  far  from  being  bound  to  obey  the  owner's 
or  master's  orders,  supersedes  the  master  for  the  time 
being,  is  not  the  owner's  servant,  and  the  owner  is  not 
liable  for  his  negligence  in  navigating  the  vessel.^ 
But  this  rule  does  not  prevail  in  the  United  States.  It 
is  held  that  the  owners  are  liable  for  the  negligence  of 
a  pilot  in  navigating  a  ship,  even  though  he  is  appoint- 
ed by  public  agencies,  and  the  master  has  no  voice  in 
his  selection.-  So,  it  has  been  held  that  the  fact  that 
the  selection  of  a  pilot  for  a  river  steamer  is  limited 

N.  Y.  228,  13  N.  E.  781,  affirming  51  N.  Y.  Super.  Ct.  467;  O'Brien  v. 
f?teamship  Co.,  15-1  ]Maf=s.  272.  28  N.  E.  266.  If  the  surgeon  of  a  for- 
f>ign  steamship,  bringing  immigrants  to  a  port  of  this  country  where 
llie  quarantine  regulations  require  vaccination  as  a  prerequisite  of 
landing,  vaccinates  one  of  them,  wlio.se  behavior  indicates  consent  on 
her  part,  whatever  her  unexpressed  feelings  ma.v  be,  he  is  justified  in 
his  act,  and  the  shipowner  is  not  liable  therefor  as  for  an  assault. 
■O'Brien  v.  Steamship  Co.,  154  Mass.  272,  28  N.  E,  26G. 

2  Secord  v.  Railway  Co..  18  Fed.  221. 

§  346.  1  Carruthers  v.  Sydebotham,  4  Maule  &  S.  77;  The  Tro- 
tector,  1  W.  Rob.  Adm.  45;  The  Maria,  Id,  95.  This  rule  has  been 
enacted  into  a  statute  (Merchant  Shipping  Act  1854,  §  38S),  which  is 
stated  to  be  iu  affirmance  of  the  common  law.  The  Halley  (1868)  L. 
R.  2  P.  C.  201. 

2  The  China.  7  Wall.  .":'.,  67;    Yates  v.  Brown,  8  Pick.  (Mass.)  23. 
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by  law  to  those  Avho  have  been  found,  bj  examination, 
to  possess  tlie  reqnisite  knowIed<j;e  and  skill,  and  have 
been  licensed  by  government  inspec-tors,  does  not 
change  the  relation  of  employer  and  employ^  between 
the  vessel  owner  and  the  pilot,  nor  exempt  the  master 
from  liability  for  the  negligence  of  the  pilot.^ 

§  347.     SA.ME— DOUBLE    EMPLOYMENT. 

One  who  is  habitually  the  servant  of  A.  may  become, 
f(tr  a  certain  time,  and  for  the  purpose  of  certain  work, 
the  servant  of  II;  and  this,  although  the  hand  to  pay 
him  is  still  A.'s.^  Thus,  the  persons  in  charge  of  a 
drawing-room  car  are  to  be  regarded  and  treated,  in 
respect  to  their  dealings  with  passengers,  as  the  serv- 
ants of  the  railroad  company  in  whose  train  the  draw- 
ing room  car  is  run;  and  the  railroad  company  is  re- 
sponsible for  their  acts  to  the  same  extent  as  if  they 
were  directly  employed  by  it,  though  they  are  in  fact 
(employed  b}^  the  owner  of  the  drawing-room  car.  The 
])ublic  interest  and  due  protection  to  the  rights  of  pas- 
sengers require  that  the  railroad  company,  which  is  ex- 
ercising the  franchise  of  operating  the  road  for  the 
carriage  of  passengers,  should  be  charged  with  and  re- 
sponsible for  the  management  of  the  train,  and  that 
all  persons  employed  thereon  should,  as  to  passengers, 
be  deemed  to  be  the  servants  of  the  corporation.^  So, 
as  to  passengers,  the  porter  and  other  employes  of  a 
sleeping-car  comitaiiy  are  considered  as  the  servant;^ 

8  Sherlock  v.  Ailing.  \Y6  V.  S.  91). 
§  347.      1  rol.  Torts.  1)5. 

2  Thorpe  v.  Railroad  Co.,  TO  N.  Y.  402.  affirming  13  Hun.  70. 
(858) 
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and  employes  of  the  railroad  coinpanT,  though  they  are 
employed  apd  paid  by  the  sleepiug-car  company."  So, 
where  a  railroad  company  permits  a  servant  of  a  bridge 
company  to  collect  fare  from  passengers  for  the  bridge 
company,  and  permits  such  servant  to  control  the  mo- 
tion of  the  train,  such  servant  must  also,  while  so  em- 
ployed, be  considered  the  servant  of  the  railroad  com- 
pany, and  the  latter  is  liable  for  his  acts  in  wrongfully 
ejecting  a  passenger  from  the  train/ 

But  a  postal  clerk,  in  the  employ  of  the  federal  gov- 
ernment, running  on  a  train,  is  not  an  employ^  of  the 
railroad  company,  so  as  to  charge  it  with  liability  to 
passengers  for  his  negligent  or  wrongful  acts.  The 
railroad  company  has  nothing  to  do  with  his  selection 
or  employment,  has  over  him  no  supervision  or  control, 
and  has  no  power  to  discharge  liim.^  Neither  is  a 
railroad  company  liable  for  the  Avrongf ul  acts  of  an  ex- 
press messenger  on  one  of  its  trains,  employed  b}"  the 
express  company.®      The  true  distinction  between  post- 

3  Dwinelle  v.  Kailroad  Co.,  120  N.  Y.  117,  24  N.  E.  319,  reversing  45 
Hun,  139;  AVilliams  v.  Car  Co.,  40  La.  Ann.  417,  3  South.  G31.  See, 
also,  ante,  §  2i;',. 

4  T^nion  Railway  <fc  Transit  Co.  v.  Kallalier.  114  111.  325.  2  N.  E.  77; 
Id.,  12  111.  App.  4(X).  The  fact  that  a  station  a^ent  is  employed  by 
two  railroad  companies  will  not  release  one  of  them  from  liability  for 
his  wrongful  acts  within  the  scope  of  his  employment.  This  fact 
only  shows  that  both  companies  might  have  been  sued,  instead  of  one. 
Illinois  Cent.  It.  Co.  v.  King,  fi9  Miss.  852,  13  South.  824. 

5  Poling  V.  Railroad  Co.,  3S  W.  Va.  G45,  IS  S.  E.  782;  Muster  v. 
Railway  Co.,  61  Wis.  325,  21  N.  W.  223.  See,  also,  ante,  §  211.  As 
to  when  railroad  company  is  liable  for  negligence  of  postal  employe, 
in  throwing  mail  sack  from  train,  see  ante,  §  105. 

c  Louisville,  N.  ().  &  T.  Ry.  Co.  v.  Douglass,  69  Miss.  723,  11  South. 
933. 
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al  clerks  and  express  messengers,  on  the  one  hand,  and 
employes  on  sleeping  and  drawing-room  cars,  on  the 
other,  lies  in  the  fact  that  the  duties  of  the  latter  per- 
tain directly  to  passengers,  while  the  duties  of  the  for- 
mer pertain  exclusively  to  other  matters. 

A  street  railroad  is  not  chargeable  with  the  blunder 
of  a  flagman  employed  at  a  crossing  by  a  steam  rail- 
road, resulting  in  a  collision  between  a  street  car  and 
a  train,  though  it  instructed  its  drivers  to  obey  the 
signal  of  the  flagman,  where  its  own  employes  were 
not  chargeable  with  negligence/ 

§  348.     SAME— POLICE  DUTIES. 

An  interesting  question  sometimes  arises  as  to 
whether  a  railroad  employe,  clothed  by  statute  with 
police  powers,  shall  be  regarded,  while  exercising  such 
powers,  as  a  servant  of  the  railroad  company  or  as  a 
public  ofiicer.  A  statute  which  declares  station 
agents  and  conductors  to  be  peace  officers,  with  power 
to  make  arrests,  does  not  make  them  officers  of  the 
state,  but  merely  enlarges  and  defines  their  duties  as 
agents  of  the  railroad  companies,  and  the  companies 
are  liable  for  the  acts  of  such  employes  in  causing  a 
passenger's  arrest  on  an  unfounded  charge  of  disor- 

T  Chicago  City  K.  Co.  v.  Volk.  45  III.  175.  A  lessee  or  licensee  of  the 
exclusive  privilege  of  entering  the  cars,  or  upon  the  right  of  way  of  a 
railroad  company,  to  sell  or  supply  lunches  to  passengers,  is  not  a  serv- 
ant or  agent  of  the  corporation,  so  as  to  render  it  liable  for  an  assault 
committed  by  him  on  a  competitor  who  seeks  lawfully,  on  his  own 
premises,  to  obtain  the  i;atronage  of  passengers.  Fluker  v.  Banking 
Co.,  81  C.a.  4G1,  8  S.  E.  5JU. 
(800) 
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derly  conduct'  So,  a  railroad  company  is  liable  for 
the  act  of  its  conductor  in  wrongfully  causing  the 
arrest  of  a  passenger  on  an  unfounded  charge  of  rid- 
ing with  intent  to  evade  payment  of  fare,  though  the 
conductor  is  also  a  railroad  police  officer.^  So,  the 
appointment,  without  legal  authority,  of  a  railroad 
employe  as  a  police  officer,  does  not  relieve  the  com- 
pany from  liability  for  his  arrest  of  a  passenger  on  an 
unfounded  charge  of  disorderly  conduct,^  or  for  the 
supposed  violation  of  a  city  ordinance  prohibiting  the 
soliciting  of  passengers  for  carriages  without  a  license.* 
A  police  officer  who,jLn  response  to  the  invitation  of 
tlie  regular  agent  of  the  company,  assists  in  ejecting 
a  passenger,  becomes  a  special  agent  of  the  company 
for  that  purpose;  and  the  company  is  liable  for  the 
use  of  excessive  force  in  accomplishing  the  ejection. 
But,  if  the  conduct  of  the  passenger  unlawfully  per- 
sisting in  riding  in  a  railroad  car  is  such  as  to  con- 
stitute him  a  disorderly  person,  a  policeman  may,  by 
virtue  of  his  office,  arrest  such  disorderly  character, 
notwithstanding  that  the  policeman  was  originally 
called  in  as  an  agent  of  the  company ;  and,  for  violence 
incident  to  such  aiTcst,  the  company  and  its  agents 

§  348.  1  King  v.  Railroad  Co.,  69  Miss.  24.5,  10  Soiith.  42;  Gilling- 
ham  V.  Railroad  Co.,  35  W.  Va.  558,  14  S.  E.  243;  Denver  Tramway 
Co.  V.  Reed,  4  Colo.  App.  .500,  36  Pac.  557. 

2  Krulevitz  v.  Railroad  Co.,  143  Mass.  228,  9  N.  E.  613.  The  fact 
that  an  employe  in  a  railroad  yard  Is  also  a  special  police  officer  does 
not  relieve  the  company  from  liability  for  his  act  in  pulling  a  boy 
from  a  moving  train,  where  he  did  not  intend  to  arrest  the  boy.  Brill 
V.  Eddy,  115  Mo.  596,  22  S.  W.  488. 

3  Norfolk  &  W.  R.  Co.  v.  Galliher,  89  Va.  639,  16  S.  E.  935. 

4  Union  Depot  &  R.  Co.  v.  Smith,  16  Colo.  361,  27  Pac.  329. 
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are  uot  liable.  And,  when  a  city  police  officer  takes 
by  force  a  disorderly  person  from  the  scene  of  disor- 
der to  the  police  station,  the  act  will  be  presumed  to 
have  been  done  by  virtue  of  his  official  character,  not- 
withstanding the  fact  that,  prior  to  such  disorderly 
conduct,  the  officer  was  in  law  the  agent  of  the  com- 
pany; and,  for  force  used  in  making  the  arrest,  tlie 
company  is  not  liable/ 

§  349.     SAME— PERSON  ASSISTING  SERVANT. 

Ordinarily,  a  person  may  not  make  another  person  a 
servant  of  his  master.^  But,  as  to  carriers  of  passen- 
gers, the  law  not  only  contemplates  the  employment 
of  competent  servants,  but  it  exacts  the  performance, 
by  the  servants  themselves,  of  all  duties  imposed.  If 
such  a  duty  is  performed  by  a  third  person,  either  at 
the  request  of  the  servant  or  with  his  mere  assent,  if 
it  is  done  in  his  presence,  and  without  objection  by 
him,  the  act  must  be  regarded  as  the  act  of  the  servant 
himself;  and  if  it  be  negligently  done,  and  an  injury 
should  result  to  a  passenger  on  account  of  it,  the  car- 
rier is  liable.  It  is  the  duty  of  the  servant  in  such 
employment  to  prevent  officious  intermeddling  with 
his  duties,  when  known  to  him.  The  fact  that  he  did 
not  request  the  intruder  to  perform  the  service  ought 
not  to  excuse  the  master.      To  rule  differently  would 

0  .Tardine  v.  Cornell,  .50  N.  J.  Law.  4cSr>,  14  Atl.  .500. 

§  3411.     1  1  .Tajis.  Torts.  242.  citing  Morgan  v.  Smith,  150  Mass.  570. 
35  N.  E.  101;    Catlett  v.  Yoiuig,  143  111.  74,  32  N.  E.  447;    Dimmitt  v. 
Railway  Ck).,  40  Mo.  App.  OO:^;    (Jlynu  v.  Houston,  2  Man.  &  G.  337; 
Luca.s  V.  Mason,  L.  R.  10  Excli.  251. 
(8G2) 
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in  effect  abrogate  the  rule  governing  thecarrier's  liabil 
ity.-  It  has  accordiuglv  been  held  that  where  a  per 
son  riding  on  a  freight  train  has  helped  the  train  hands 
in  the  performance  of  their  duties  at  various  points 
along  the  route,  and  he  undertakes  to  throw  a  switch 
with  the  assent  of  a  brakeman  whose  duty  it  was  to 
perform  this  service,  the  railroad  company  is  liable 
for  an  injury  to  a  passenger  owing  to  the  negligent 
manner  in  which  such  person  did  the  service.^  So, 
one  who  is  aboard  a  locomotive  engine,  serving  tli" 
company,  with  the  knowledge  and  consent  of  the  train 
hands,  is  a  servant  of  tRe  company,  though  the  station 
agent  who  directed  him  to  go  and  assist  on  the  en- 
gine had  no  authority  to  hire  train  hands;  and,  if  a 
passenger  is  injured  by  such  person's  negligence  while 
serving  on  the  locomotive,  the  company  is  liable.*  So, 
where  a  station  agent  places  another  person  in  con- 
trol of  the  ticket  office,  of  whom  an  intending  passen- 
ger purchases  a  ticket,  such  person  must  be  regarded 
as  an  employe  of  the  company,  so  as  to  render  it  liable 
for  an  assault  committed  by  him  on  the  passenger  in 
a  controversy  caused  b}^  his  failure  to  return  the  pas- 
senger the  proper  change.^ 

§  350.     SAME— EVIDENCE   OF   EMPLOYMENT. 

Where  a.  passenger  is  ejected  violently  from  a  train 
in  motion,  by  a  person  representing  himself  to  be  a  con- 

-  Dimmitt  v.  Railway  Co..  40  Mo.  App.  U54. 
"  Diininitt  v.  Hailway  Co..  40  Mo.  App.  C»54. 

4  Lakin  v.  Railroad  Co.,  1.^  Or.  2L'0.  l.")  l»ae.  041. 

5  Kick  V.  Railroad  Co.,  08  Wis.  40'J,  .•^2  N.  W.  527. 
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(luctor,  and  possessed  of  the  paraphernalia  of  such  of- 
ficer at  the  time,  and  actually  taking  fares  of  other  pas- 
sengers, a  strong  presumption  exists  that  such  person 
■was  in  fact  the  conductor,  for  whose  act  the  company 
is  liable/  So,  evidence  that  tJie  person  assaulting  a 
l)assenger  was  acting  as  a  brakeman  on  the  car  is  suffi- 
cient to  warrant  the  jury  in  finding  that  he  was  so  act- 
ing by  tlie  authority  of  defendant's  agent  empowered 
to  employ  brakemen.^  So,  in  the  absence  of  evidence 
to  the  contrary,  the  presumption  is  that  a  car  in  a  pas- 
senger train  run  by  defendant  is  its  car,  and  the  por- 
ter in  charge  of  it  is  its  employ 6.^ 

But  in  an  action  for  injuries  sustained  in  being 
pushed  from  a  moving  train  by  a  negro  who  emerged 
from  the  car,  the  declaration  of  the  negro,  made  just 
before  the  act,  that  he  had  charge  of  the  train,  is  not 
sufficient  to  establish  the  relation  of  master  and  serv- 
ant.* So,  a  railroad  company  is  not  liable  for  an  as- 
sault and  a  robbery  of  a  passenger  as  he  was  entering 
a  car,  where  the  only  evidence  as  to  who  committed  the 
crime  is  that  he  was  a  man  carrying  a  lantern,  with 
letters  on  it,  and  wearing  a  caD  with  a  badge.      Even 

§  350.  1  Lampkins  v.  Railroad  Co.,  42  La.  Ann.  997,  8  South.  530. 
One  who  has  control  of  a  train,  and  exercises  the  authority  of  a  con- 
ductor, may  he  rijjhtfully  presumed  to  be  such,  aside  from  his  declara- 
tions on  rhe  subject.  Columbus,  C.  &  I.  C.  Ry.  Co.  v.  Powell,  40  lud. 
37,  43. 

2  Conger  v.  Railway  Co.,  45  Minn.  207,  47  N.  W.  788;  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Hendricks'  Adm'r,  48  Ark.  177,  2  S.  W.  783; 
Hujrhes  v.  Railroad  Co.,  36  X.  Y.  Super.  Ct.  222. 

3  Harlinger  v.  Railroad  Co.,  !.">  N.  Y.  Wkly.  Dig.  392,  affirmed  92  X. 
Y.  mi. 

*  Lindsay  v.  Railroad  Co.,  4(!  Ga.  447. 
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if  sucli  person  should  be  assumed  to  be  a  servant  of  the 
comi^auy,  yet  there  is  nothing  to  show  that  tlie  wrong- 
ful acts  were  done  in  the  course  or  within  the  scope  of 
his  employment/ 

§  351.     TORTS  COMMANDED  OR  RATIFIED  BY 
MASTER. 

A  man  is  liable  for  wrongful  acts  which  have  been 
done  according  to  his  express  command  or  re- 
quest, or  which,  having  been  done  on  his  ac- 
count and  for  hi§  benefit,  he  has  adopted  as 
his  own. 

"A  trespasser  may  be  not  only  he  who  does  the  act, 
but  who  commands  or  procures  it  to  be  done,  who  aids 
or  assists  in  it,  or  who  assents  afterwards."  ^ 

But  ratification  of  an  unauthorized  and  unlawful  act 
can  only  be  inferred  from  acts  which  evince  clearly 
and  unequivocally  the  intention  to  ratify,  and  not  from 
acts  which  may  be  readily  and  satisfactorily  explained 
without  involving  such  intention.-  Hence  the  mere 
fact  that  a  railroad  company,  after  it  has  been  sued  for 
personal  injuries,  retains  a  servant  whose  negligence 
is  alleged  to  have  caused  the  injuries,  is  not  a  ratifica- 
tion of  the  alleged  act,  where  it  is  denied  by  the  serv- 
ant' 

5  Sadirowitz  v.  Railroad  Co.,  37  Kan.  212,  15  Tao.  242. 
§  3.>1.     1  Do  (ira.v,  C.  J.,  in  Barker  v.  Brabam  (1773)  2  W\  Bl.  8G6; 
Bi^elow,  Lead.  Cas.  235;    Pol.  Torts,  87. 

2  WMlliams  v.  Car  Co.,  40  La.  Ann.  87,  3  South.  631. 

3  McGowu  V.  Railway  Co.,  85  Tex.  289,  20  S.  W.  80;  Gulf,  G.  &  S. 
F.  Ry.  Co.  V.  Kirkbride,  79  Tex.  457,  15  S.  W.  495;  Williams  v.  Car 
Co.,  40  La.  Ann.  87,  3  South.  G31.     See,  also,  post,  §  547. 
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§  352.     NEGLIGENCE  OF  SERVANT. 

A  master  is  responsible  for  the  negligence  of  his 
servant  -while  acting  in  the  course  of  his  em- 
ployment, w^hether  or  not  the  servant  was  in- 
competent, or  whether  or  not  the  master  had 
knowledge  of  his  incompetency. 

The  question  of  the  master's  liability  for  the  serv- 
ant's negligence  does  not  turn  on  the  question  whether 
the  master  has  been  guilty  of  negligence  in  selecting  or 
retaining  the  servant.  The  master  is  absolutely  liable 
for  the  negligence  of  the  servant  in  the  performance  of 
his  duties.^  With  respect  to  passengers,  the  carrier's 
servants  iire  required  to  exercise  the  highest  degree  of 
practicable  care  and  skill  in  the  performance  of  their 
duties;  and  the  carrier  is  liable  if  they  fall  below  this 
standard,  and  thereby  injure  a  passenger.-     Nearly 

§  ;r.2.  1  Grand  Rapids  &  I.  K.  Co.  v.  Ellii^on,  117  Ind.  234.  20  X. 
E.  135;  Gilleuwater  v.  Railroad  Co.,  5  Ind.  339.  The  proprietor  of  a 
stafrc^foach  is  liable  for  an  injury  done  to  a  passenger  in  con.sequeuee 
of  the  driver  being  intoxicated,  ahhongh  his  reputation  as  a  driver 
was  until  then  of  the  highest  character,  and  he  had  never  been  known 
to  l)e  intoxicated  before.  Bishop  v.  Stockton.  3  Fed.  Cas.  4.j3,  af- 
firmed in  Stockton  v.  Bishop,  4  How.  1.56.  As  to  the  carrier's  duty 
in  the  employment  of  servants,  see  ante,  S  95. 

2  Nashville  &  C.  R.  Co.  v.  Messino,  1  Sneed  (Tenn.)  220.  To  au- 
thorize a  passenger  to  recover  for  injuries,  it  is  not  necessary  that 
the  carrier's  servants  should  have  been  guilty  of  intentional  or  willful 
negligence.  an<l  it  is  liable  for  any  careless  conduct  of  its  siervants  re- 
sidting  in  injury  to  the  iiassenger.  Koetter  v.  Railway  Co.,  59  Hun, 
02:;,  13  X.  V.  Supp.  4.5S,  attirnud  129  X.  Y.  (iCS,  30  X.  E.  65.  A  rail- 
road companj-  is  res]ousible  for  the  neg'igence  of  its  employes  in  the 
exercise  of  the  functions  in  which  they  are  employed.  Choppin  v. 
Railroad  <";)..  IT  La.  Ann.  19. 
(SCr» 
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everYthing  contained  in  the  first  eight  chapters  of  this 
work  is  an  illustration  of  this  proposition,  and  it  is 
needless  to  multiply  citations  on  this  point.^ 

The  onh^  close  question  arising  on  this  subject  is, 
what  acts  are  done  in  the  course  of  employment?  The 
answer  to  this  question  will  be  found  in  the  following 
sections  of  this  chapter. 

g  353.     EXCESSIVE  OR    ERRONEOUS  EXECUTION    OF 
AUTHORITY. 

The  master  is  liable  for  the  erroneous  or  excessive 
execution  of  authority  conferred  on  him  by  the 
servant;  but  he  is  not  responsible  for  acts 
outside  the  scope  of  the  servant's  employment. 

"Where  authority  is  conferred  to  act  for  another, 
without  special  limitation,  it  carries  with  it,  by  impli- 
cation, authorit}^  to  do  all  things  necessar\^  to  its  exe- 
cution ;    and  when  it  involves  the  exercise  of  discretion 

3  The  nosligence  of  a  conductor  in  puttiufr  or  assisting  a  passenger 
off  the  car  is  the  negligence  of  the  corporation  owning  or  operating 
tlie  road.  Columbus,  C.  «&  I.  C.  Ry.  Co.  v.  I'owell,  40  Ind.  .37;  Penn- 
sylvania R.  Co.  V.  Vandiver,  42  Pa.  St.  365.  A  railway  company  is 
liable  for  an  injury  to  a  person  on  its  depot  platform  on  tlie  way  to 
tlie  station  to  ascertain  the  time  of  departure  of  a  train,  caused  by  be- 
ing strucli  by  a  piece  of  timber  thrown  from  a  car  which  its  employes 
were  at  the  time  unloading.  Toledo,  W.  ct  W.  Ky.  Co.  v.  Maine,  (57 
111.  298.  A  porter  at  defendant's  railroad  station  negligently  drove 
a  truck  laden  with  baggage,  and  a  portmanteau  fell  off  and  injured 
plaintiff,  who  was  standing  on  the  platform,  waiting  to  take  a  train 
of  another  company,  which  also  used  the  station.  Held,  that  the  com- 
pany employing  the  porter  was  liable  for  the  injury,  since  he  was 
guilty  of  negligence  in  the  course  of  his  employment.  Tcbl)utt  v. 
Railway  Co.,  Ix  R.  G  Q.  B.  Ti. 
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by  the  servant,  or  the  use  of  force  towards  or  against 
another,  the  use  of  such  force  or  discretion  is  a  part 
of  the  thing  authorized,  and,  when  exercised,  becomes, 
as  to  third  persons,  the  discretion  and  act  of  the  mas- 
ter; and  this,  although  the  servant  departed  from  the 
private  instructions  of  the  master,  provided  he  was 
engaged  at  the  time  in  doing  the  master's  business,  and 
was  acting  within  the  general  scope  of  his  employ- 
ment. It  is  not  the  test  of  the  master's  liability  for 
the  Avrongful  act  of  the  servant,  from  which  injury  to 
a  third  person  has  resulted,  that  he  expressly  author- 
ized the  particular  act  and  conduct  which  occasioned 
it.  lu  most  cases  where  the  master  has  been  held  lia- 
ble for  the  negligent  or  tortious  act  of  the  servant,  the 
servant  acted,  not  only  without  express  authority  to 
do  the  wrong,  but  in  violation  of  his  duty  to  the  mas- 
ter. It  is,  in  general,  sufficient  to  make  the  master 
responsible,  that  he  gave  to  the  servant  an  authority', 
or  made  it  his  duty  to  act,  in  respect  to  the  business 
in  Avhich  he  was  engaged  when  the  wrong  was  commit- 
ted, and  that  the  act  complained  of  was  done  in  the 
course  of  his  employment.  The  master  in  that  case 
will  be  deemed  to  have  consented  to  and  authorized 
the  act  of  his  servant,  and  he  will  not  be  excused  from 
liability,  although  the  servant  abused  his  authority, 
or  was  reckless  in  the  performance  of  his  duty,  or  in- 
flicted an  unnecessary  injury  in  executing  his  master's 
orders.  The  master  who  puts  his  servant  in  a  place 
of  trust  or  responsibility,  or  commits  to  him  the  man- 
agement of  his  business,  or  the  care  of  his  property, 
is  justly  held  responsible  when  the  servant,  through 
(SG8) 
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lack  of  judgment  or  discretion,  or  from  infirmity  of 
temper,  or  under  the  influence  of  passion  aroused  by 
the  circumstances  or  the  occasion,  goes  beyond  the 
strict  line  of  his  duty  or  authority,  and  inflicts  an  un- 
justifiable injur}'  on  another."  ^ 

But,  to  impose  liability  on  the  master  for  the  wrong- 

§  353.  1  Rounds  v.  Railroad  Co.,  64  N.  Y.  129,  affirmiug  3  Hun  (X. 
y.)  329,  5  Thomp.  &  C.  (N.  Y.)  475.  See,  also,  to  same  effect,  Higgius 
V.  Railroad  Co.,  46  N.  Y.  23;  'Passenger  R.  Co.  v.  Young,  21  Ohio  St. 
518;  Healey  v.  Railroad  Co.,  28  Ohio  St.  23;  St.  Louis,  A.  &  C.  R. 
Co.  V.  Dalby,  19  111.  352,  374;  Indianapolis,  P.  *:  C.  Ry.  Co.  v. 
Anthony,  43  Ind.  183.  A  railway  company  is  liable  for  the  malicious 
and  criminal  acts  of  its  employes  towards  passengers  while  they  are 
executing  what  they  suppose  to  be  the  orders  of  the  company,  even 
though  the  orders  do  not  in  fact  contemplate  such'  acts.  McKinley  v. 
Railroad  Co.,  44  Iowa,  314.  The  conductors  and  employes  of  a  rail- 
road company,  being  in  the  line  of  their  authority  in  collecting  fare. 
or  taking  up  tickets  from  passengers,  represent  the  company,  and  the 
company  is  therefore  liable  for  any  abuse  of  their  authority,  whether 
of  omission  or  commission.  Baltimore  &  O.  R.  Co.  v.  Blocher,  27  Md. 
277.  The  owner  of  a  vessel  is  liable  for  the  tortious  acts  of  the  mas- 
ter committed  while  in  his  service  and  within  the  scope  of  his  employ- 
ment. Block  V.  Bannerman,  10  La.  Ann.  1.  Where  a  clerk  of  a  city 
railway  company  has  assigned  to  him  the  general  and  special  duty  of 
looking  for  and  arranging  the  evidence  in  personal  injury  suits  against 
the  company,  the  company  is  responsible  for  his  act  in  offering  money 
to  a  witness  to  keep  him  from  testifying  against  the  company,  ami 
evidence  as  to  such  act  is  admissible  against  the  company.  Chicago 
City  Ry.  Co.  v.  McMahou,  103  111.  485.  The  fact  that  a  passenger  in 
an  omnibus  is  struck  by  a  driver's  whip  is  prima  facie  evidence  of 
negligence  by  the  driver  in  the  course  of  his  employment;  and  even 
if  it  appear  that  the  blow  was  struck  at  the  servant  of  a  tramway  car, 
with  whom  there  had  been  a  dispute,  and  who  had  jumped  in  the 
omnibus  to  get  its  number,  it  is  a  question  for  the  jury  whether  the 
blow  was  struck  by  the  driver  in  a  i)rivnte  spite,  or  in  supposed  fur- 
therance of  his  employer's  interests.  Ward  v.  Omnibus  Co.,  42  Law 
J.  C.  P.  205. 
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fill  act  of  the  soryant,  the  servant  must  at  the  time  be 
engaged  about  the  master's  business."  A  master  is  not 
responsible  for  the  wrongful  act  of  his  servant,  unless 
that  act  be  done  in  the  execution  of  the  authority,  ex- 
press or  implied,  given  by  the  master.  Beyond  the 
scope  of  his  employment,  the  servant  is  as  much  a 
stranger  to  the  master  as  any  third  person,  and  the  act 
of  the  servant,  not  done  in  the  execution  of  the  service 
for  which  he  was  engaged,  cannot  be  regarded  as  the 
act  of  the  master.^ 

§  354.     SAME— EXPLODED    RULE    EXEMPTING    MAS- 
TER FROM  LIABILITY  FOR  WILLFUL 
TORTS  OF  SERVANT. 

In  McManus  v.  Crickett  ^  it  was  held  that  when  tJie 
servant,  in  performance  of  the  master's  service,  by  his 
negligent  act,  does  an  injury,  the  master  is  liable  in 
damages;  Avhen,  however,  the  act  which  produced  the 
injury  was  intentionally  done,  although  done  while  in 
the  performance  of  his  master's  service,  then  the  mas- 
ter is  not  liable,  unless  the  master  commanded  the  act, 
or  was  present  and  did  not  dissent  from  it.  This  case 
marks  one  of  the  transition  periods  from  the  earlier 
common-law  rule  holding  the  master  liable  for  the 
torts  of  the  servant  only  when  done  by  his  express 
(•((Uiniaud.  It,  however,  formed  the  basis  of  many  of 
the  earlier  decisions  in  this  country.      Thus,  in  the 

2  T.nuisvillo,  N.  O.  &  T.  Ry.  Co.  v.  Douslass.  09  .Miss.  723,  11  South. 
9:53. 

3  Little  Miami  R.  Co.  v.  Wetmorc.  19  Ohio  St.  110;    Williams  v.  Car 
Co..  40  La.  Ann.  87,  H  South.  0.31. 

§  a")4.     1  1  East,  lOU,  decided  in  ISOO. 
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last  case  decided  by  the  New  York  court  of  appeals 
under  this  rule,  it  was  held  that  a  street-car  coiiii)auy 
was  not  liable  for  the  act  of  its  conductor  in  throwing 
from  a  street  car,  with  <;reat  violence,  a  female  pas- 
senger, who  refused  to  leave  it  until  it  had  come  to  a 
full  stop."  A  very  good  illustration  of  this  rule* is  also 
to  be  found  in  a  Pennsylvania  case,  where  it  was  held 
that  a  street-car  company  was  not  liable  for  the  Avill- 
ful  act  of  its  driver  in  striking  a  trespassing  boy,  and 
throwing  him  from  the  car,  because  no  authority  Avas 
conferred  on  him  to  beat  and  assault  trespassers,  but 
that  it  was  liable  for  the  driver's  act  in  negligently 
driving  over  the  boy  after  his  eviction,  because  the 
driving  was  within  the  scope  of  his  employment.^     • 

2  Isaacs  V.  Railroad  Co.  (1871)  47  X.  Y.  12-2.  An  authority  to  eject 
a  trespasser  from  a  traiu  in  a  proper  manner  will  not  be  presumed  to 
be  an  authority  to  eject  a  trespass^er  in  an  improper  manner;  and 
hence  the  act  of  a  brakeman  in  forcing  a  tresjiasser  from  a  movins 
train  is  not  in  performance  of  a  duty  he  owes  to  the  company,  but  is 
an  act  for  which  he  alone  is  solely  responsible.  Hughes  v.  Railroad 
Co.  (1S73)  36  N.  Y.  Super.  Ct.  222. 

3  nttsburg,  A.  &  M.  P.  Ry.  Co.  v.  Donahue,  70  Ra.  St.  IIU.  When' 
a  conductor  forcibly  ejects  a  passenger  on  the  ground  that  his  ticket 
does  not  entitle  him  to  ride  on  the  traiu.  the  company  is  not  liable  if 
the  ticket  was  in  fact  good  for  that  train.  Allegheny  Yal.  R.  Co.  v. 
:McLain,  91  Ra.  St.  442.  A  train  of  empty  passenger  cars  was  being 
moved  a  distance  of  two  or  three  miles  to  the  depot.  A  laborer  in 
the  employ  of  the  company  near  the  depot  got  on  tlie  platfbrm,  and 
sat  down  on  the  car  step.  He  wtis  discovered  by  the  conductor,  and 
ordered  to  jump  from  the  moving  train,  and  on  his  refusal  so  to  do 
the  conductor  pushed  him  off.  Held  that,  if  the  conductor  had  au- 
thority to  put  persons  from  moving  trains,  then  the  company  would 
be  liable,  though  he  was  careless,  negligent,  or  reckless;  but,  if  his 
act  was  unauthorized,  willful,  wanton,  or  malicious,  the  company 
would  not  be  liable.     I'ennsylvauia  Co.  v.  Toomey,  Id.  250.     These 
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The  rule,  as  above  stated,  was  never  fully  satisfac- 
tory, aud  has  beeu  almost  completely  modified  or  ab- 
rogated ill  the  United  States  and  in  England.*      Where 

rases  are  probably  no  louspr  law  in  Pennsylvania.  In  McCluns  v 
Dearborne  (1890)  134  Pa.  St.  3i)(J.  19  Atl.  098,  it  was  said:  "While 
not  liable  for  tbe  willful  and  independent  trespass  of  his  servant,  a 
master  is  responsible  civilly  for  the  manner  in  which  the  servant  does 
the  work  he  is  employed  to  do;  and  it  is  the  character  of  the  employ- 
ment when  an  act  is  done,  not  the  private  instructions  to  the  servant, 
by  which  the  master's  liability  is  to  be  determined."  In  this  ease 
it  was  held  that  where  a  master,  claiming  ownership  of  an  organ  in 
the  possession  of  another,  sent  his  servants  to  the  house  where  the 
organ  was,  to  take  posses^sion  of  it,  and  the  servants  entered  and  took 
possession  of  the  organ  l)y  force  and  violence,  the  master  was  liable 
for  their  trespass,  although  in  committing  it  they  violated  his  express 
instructions.  In  Crocker  v.  Kailroad  Co.,  24  Conn.  249.  it  was  held 
that  an  order  by  a  conductor  of  a  train  to  another  servant  to  assist 
in  putting  a  passenger  off  authorizes  the  employment  of  none  but  usual 
and  legal  means  for  the  purpose;  and  the  intentional  employment  of 
such  an  unnecessary,  unusual,  and  unjustifiable  measure  as  a  kick  in 
the  face  could  not  have  been  contemplated  by  the  conductor,  and,  in 
the  absence  of  proof  that  he  authorized  it,  the  company  is  not  liable 
for  injuries  caused  thereby.  The  most  recent  case  in  w'hich  this  rule 
seems  to  have  been  applied  is  Stephenson  v.  Soiithern  Pac.  Co.,  93  Cal. 
o-lS,  29  Pac.  234,  where  it  was  held  that  a  railroad  company  is  not 
liable  for  the  act  of  its  engineer  in  backing  his  locomotive  towards  a 
street  car  crossing  the  track,  with  the  intention  of  frightening  the 
passengers,  in  consequence  of  which  some  of  them,  believing  them- 
selves in  imminent  danger  of  a  collision,  jumped  from  the  street  car 
and  were  injured.  It  would  seem  tliat  this  case  is  clearly  in  oppo.-^i- 
tion  to  the  modern  rule  on  this  subject.  The  engineer  has  certainly 
complete  authority  over  the  movements  of  his  locomotive.  If  he  had 
started  it  negligently,  and  frightened  the  passengers,  the  company 
would  clearly  be  liable  for  his  negligence.  "With  still  greater  reason. 
It  would  seem  that  it  ought  to  be  liable  where  he  purposely  runs  his 
engine  so  as  to  frighten  them. 

4  In  Linipus  v.  Omnibus  Co.  (1802)  32  Law  J.  Excli.  34,  1  Hurl.  & 
C.  o20,  it  was  held  that  where  the  driver  of  an  omnibus  drove  across 
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a  person  is  injured  by  the  act  of  a  servant,  done  in  the 
course  of  his  employment,  no  good  reason  exists  why 
the  motive  or  intention  of  tlie  servant  should  operate 
to  discharge  the  master  from  liability.  If  the  nature 
of  the  injurious  act  is  such  as  to  make  the  master  lia- 
ble for  its  consequences  in  the  absence  of  the  particular 
intention,  it  is  not  perceived  how  the  presence  of  such 
intention  can  be  held  to  excuse  the  master.^  The  pre- 
cise point  of  abrogation  of  modification  of  the  old  rule 
is  that  if  the  agent,  while  acting  within  the  course  of 
his  employment,  do  an  act  injurious  to  another,  either 
through  negligence,  wantonness,  or  intention,  then,  for 
such  abuse  of  authority  conferred  upon  him,  or  implied 
in  his  employment,  the  master  or  employer  is  responsi- 
ble in  damages  to  the  person  thus  injured." 

The  modification  of  the  old  rule  began  to  be  made 
about  simultaneously  with  the  introduction  of  rail- 
roads as  a  factor  in  modern  commerce;  and  there  can 
be  no  question  that  the  courts,  in  breaking  away  from 
the  old  rules  on  the  subject,  were  largely  influenced  by 
the  fact  that  travel  and  transportation  are  monopolized 
by  wealthy  and  powerful  corporations,  employing 
large  armies  of  servants,  most  of  them  not  financially 
able  to  personally  respond  in  damages  for  injuries  com- 
mitted by  them  while  in  the  performance  of  their  du- 

the  road  in  front  of  a  rival  omnibu?,  wliicli  was  thereby  overturned, 
hi.s  employer  was  lial)lp,  although  he  had  expressly  forbidden  the 
driver  to  obstruct  any  omnibus. 

■■  Passenger  R.  Co.  v.  Young.  21  Ohio  St.  518. 

0  Cilliam  v.  Railroad  Co.,  TO  Ala.  208,  modifying  Selma,  R.  &  D.  R. 
Co.  V.  Webb,  49  AXa.  210. 
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ties.  Tlieii,  too,  as  we  shall  hereafter  see/  the  fact 
that  a  coiuiiion  carrier  has  bound  himself  by  contract 
to  carry  the  passenger  was  quite  an  important  element 
in  the  abrogation  of  the  old  rules.  Thus,  in  a  compara- 
tively earh^  New  York  case,  it  was  held  that  a  railroad 
company  is  not  excused  for  its  failure  to  carry  a  pas 
senger  to  destination  with  reasonable  diligence  hj  the 
fact  that  the  dela^^  was  caused  by  the  willful  and  in- 
tentional act  of  its  conductor.^  In  this  connection,  it 
is  worth  noting  that  even  before  the  introduction  of 
railroads  it  was  enacted  by  statute  in  some  of  the  states 
that  the  owner  of  every  carriage  or  vehicle  conveying 
passengers  for  hire  is  liable  for  all  injuries  done  by  the 
driver,  whenever  the  driver  is  liable  therefor,  whether 
the  injuries  be  caused  by  negligence  or  willfulness.® 

§  355.     SAME— MISCONDUCT  AT  STATIONS. 

The  ti'ue  test  by  which  to  determine  the  liability  of 
the  employer  or  master  for  the  negligent  or  wrongful 
acts  of  the  servant  is,  was  the  wrongful  or  negligent 
act  done  in  the  course  or  scope  of  the  servant's  employ- 
ment? If  it  was,  the  employer  is  liable.  Hence  a 
railroad  company  is  liable  for  the  act  of  a  station  agent 
in  using  excessive  force  in  the  removal  of  a  person  who 

7  See  post,  §  365  et  seq. 

8  Weed  V.  Railroad  Co..  17  X.  Y.  SG2.  npiuoviiiR  5  Duer  (N.  Y.)  193. 
0  1  Kev.  St.  N.  Y.  p.  «)0.  §  6;    Sanb.  &  B.  Ami.  St.  Wis.  §  1595.     In 

Isjiat's  V.  Railroad  Co..  47  N.  Y.  122.  it  was  held  that  the  driver  of  a 
street  car  is  uot  the  driver  of  a  carriage,  within  the  meaning  of  this 
statute. 
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lias  no  right  to  be  there/  So,  since  it  is  within  the 
general  scope  of  a  gateman's  duty  at  a  union  depot  to 
use  force,  if  necessary-,  in  proper  cases,  to  prevent  per- 
sons from  going  through  the  gate,  or  to  compel  their 
return  if  they  improperly  pass  it,  the  company  is  lia- 

§  355.  1  Johnson  y.  Railroad  Co.,  58  Iowa.  348,  12  N.  W.  329.  It 
is  for  the  jury  to  determine  whether  a  tic  ket  ^:eller  at  an  elevated 
railroad  station,  who  has  refused  to  sell  an  intending  passenger  a 
ticket,  is  acting  in  the  scope  of  hfc  employment  in  pushing  such  pas- 
senger so  forcil)ly  down  the  stairway  that  he  falls  over  the  railing 
and  upon  the  pavement  below.  McKernan  v.  Railway  Co.,  54  N.  Y. 
Super.  Ct.  354.  A  recent  North  Carolina  case  goes  to  the  limit  of 
the  rule.  One  who  had  been  a  passenger  on  a  train  called  at  a  rail- 
road station,  with  his  baggage  check,  to  get  his  baggage.  When  in- 
formed that  there  was  a  storage  charge,  he  severely  abused  the  sta- 
tion agent.  The  agent  handed  him  his  change,  and,  as  he  started 
to  go  out  of  the  ottice,  and  when  near  the  door,  the  agent  picked  up 
a  gun,  and  shot  and  killed  him.  Held,  that  the  question  whether 
the  agent  was  acting  in  the  scope  of  his  employment  was  for  the  jury, 
and  their  tinding  that  he  was.  and  that  the  company  was  liable  for 
his  act  in  shooting,  will  not  be  disturbed.  The  abusive  language 
Avould  justify  the  expulsion  without  the  use  of  unnecessary  force,  and 
the  company  is  liable  for  the  excessive  force  used  by  the  agent. 
Daniel  v.  Railroad  Co.  (N.  C.)  23  S.  E.  327.  This  decision  would 
seem  to  be  doubtful,  because  the  act  of  the  agent  in  shooting  de- 
ceased as  he  was  leaving  the  station  was  not  an  attempt  to  expel  him 
from  the  station.  If  one  who  had  purchased  a  railroad  ticket  in- 
tending to  take  a  train  about  to  arrive,  but  who  failed  to  do  so  bo- 
cause  he  did  not  succeed  in  getting  his  baggage  checked  in  time  to 
be  placed  on  the  train,  left  the  premises  of  the  railroad  company,  and 
registered  at  an  hotel,  intending  to  take  a  train  to  his  destination  the 
next  morning,  and  afterwards,  on  the  day  he  purchased  the  ticket, 
returned  to  the  station  to  make  inquiries  about  or  arrange  for  the 
storage  and  checking  of  his  l)aggage,  he  was  not  at  that  time  a  pas- 
senger, but  nevertheless  had  the  right  to  go  to  the  station  for  the  pur- 
pose stated,  and,  if  he  conducted  himself  properly,  was  entitled  to 
rcs]ieetful  trcMtnieiit  fi'oni.  .and  iunnuiiity  from  unlawful  assault  by, 
the  station  agent  while  engaged  in  transacting  with  him  the  business 
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ble  for  an  assault  committed  by  the  gateman  in  at- 
tempting to  prevent  a  passenger  from  going  through. - 
So,  wliere  a  passenger,  who  has  been  roused  from  a 
drunken  sleep,  and  has  started  for  his  train,  merely 
attempts  to  come  back  into  the  depot,  the  railroad  com- 
pany is  liable  for  the  act  of  a  policeman,  employed  by 
it  at  the  depot  to  look  after  passengers,  in  striking  him 
with  a  billy,  causing  the  loss  of  an  eye.^  So,  where  an 
employ^  of  a  railroad  company  at  a  station  is  charged 
with  the  duty  of  keeping  the  men's  waiting  room  and 
closet  clear  of  loafers,  the  company  is  liable  for  his 
act  in  ejecting  a  drunken  man  in  such  a  manner  that 
a  passenger  entering  the  station  is  injured  in  the  scuf- 
fle, though  the  servant  was  exceeding  his  detailed  in- 
structions.* 

mentioned;  and  such  an  assault  would,  under  such  circumstances, 
give  a  right  of  action  against  the  company.  If,  however,  the  real 
purpose  in  returning  to  the  station  was  not  to  look  after  or  arrange 
for  the  checking  of  baggage,  or  to  attend  to  other  legitimate  business 
with  the  agent,  but  merely  to  upbraid  him  for  real  or  supposed  breach 
of  duty  occurring  at  an  earlier  hour  of  the  day,  and  a  difficulty  there- 
upon ensued,  the  two  met  as  ordinary  citizens,  and  the  railroad  com- 
pany had  no  concern  in  what  passed  between  them.  Georgia  Rail- 
road &  Banking  Co.  v.  Richmond  (Ga.)  25  S.  E.  56-5. 

2  Indianapolis  Union  Ry.  Co.  v.  Cooper.  0  Ind.  App.  202.  33  N.  E. 
219.  Where  a  passenger  has  purchased  i  ticket  for  an  elevated  train, 
and  has  deposited  it  in  the  canceling  box,  the  company  is  liable  for 
the  act  of  the  gateman  in  denying  him  admittance  to  the  train  on 
the  ground  that  he  has  not  seen  the  ticket  deposited,  though  assiired 
by  the  ticket  agent  that  the  ticket  has  been  purchased.  Cagney  v. 
Railway  Co.  (City  Ct.  X.  Y.)  2  N.  Y.  Supp.  410. 

3  Texas  &  P.  Ry.  Co.  v.  Bowlin  (Tex.  Civ.  App.)  32  S.  W.  918. 
«  Gray  v.  Railroad  (Mass.)  46  N.  E.  397. 
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§  356.     SAME— DIRECTING    OR    ASSISTING     PASSEN- 
GER IN  BOARDING  OR  ALIGHTING. 

In  tlie  management  of  the  train,  and  in  caring  for 
passengers  in  entering  and  alighting  from  the  train, 
the  conductor  is  the  representative  of  the  company  in 
whose  service  he  is  engaged.  Hence  the  company  is 
liable  for  his  negligent  act  ito  jerking  a  passenger  from 
a  train  about  to  start. ^  Where  a  street  is  wrongfully 
blocked  by  a  freight  train  near  a  station,  the  company 
is  responsible  for  the  conductor's  act  in  inviting  a  pas- 
senger, in  a  hurry  to  catch  a  train,  to  pass  under  the 
freight  train.  The  conductor  has  power  to  control  the 
train,  and  the  passenger  has  a  right  to  suppose  that  it 
will  not  be  started  until  he  can  pass  through.^  But, 
broad  as  is  the  authority  of  the  conductor,  it  is  by  no 
means  unlimited.  When  the  relation  of  carrier  and 
passenger  terminates,  the  authority  of  tlie  conductor, 
as  the  representative  of  the  company,  is  at  an  end. 
His  authority  ceases  when  the  passenger  has  safely 
alighted  from  the  train.  Hence,  where  a  passenger 
enters  a  wrong  train  through  a  mistake  of  his  own,  and 
undertakes  to  rectify  the  mistake  by  voluntarily  leav 
ing  the  train  some  distance  from  the  station,  without 
any  request  to  be  carried  back,  the  autliority  of  tlu^ 
conductor  as  the  representative  of  the  carrier  termi- 
nates when  a  safe  alighting  place  has  been  provided, 

§  a.m     1  Louisville.  N.  A.  &  C.  Ry.  Co.  v.  Wood,  ll."^  Ind.  544,  14 
N.  E.  572,  and  16  N.  E.  1!)T. 

2  Chicago,  B.  &  Q.  R.  Co.  v.  Sykes,  96  111.  162,  rever!>iug  1  111.  App. 
520.     See,  also,  aute,  §  131. 
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and  the  passenger  has  left  the  train  in  safety,  and  it 
does  not  extend  so  far  as  to  anthorize  the  conductor  to 
direct  the  passenger  what  course  he  shall  pursue  after 
leaving  the  train;  and  the  company  is  not  liable  for 
his  death,  caused  by  being  run  over  by  another  train 
•while  walking  back  pursuant  to  the  conductor's  direc- 
tions.^ 

A  railroad  company  is  liable  for  the  mistake  of  a 
ticket  agent  who  directed  a  passenger  to  take  a  wrong 
train.*  But  it  is  not  within  the  apparent  scope  of  a 
station-  agent's  authority  to  direct  a  passenger  to  get 
on  a  moving  train.  Any  assistance  or  direction  in  get- 
ting upon  trains  comes  from  brakemen  or  other  em- 
ployes in  the  train  service.  It  is  a  matter  of  common 
observation  that  agents  and  employes  at  railroad  sta- 
ti(ms  do  not  take  part  in  the  work  of  putting  passen- 
gers upon  trains.  Hence  such  a  direction  by  a  sta- 
tion agent  does  not  render  the  company  liable  for  in- 
juries sustained  in  getting  on.^ 

The  act  of  the  driver  of  a  street  car  in  assisting  pas- 
sengers to  get  on  board  is  in  the  course  of  his  employ- 

3  Cincinnati.  H.  &•  I.  R.  Co.  v.  Carpei',  112  Ind.  26,  13  N.  E.  122,  and 
14  N.  K.  352.  A  passenger  wlio  was  asleep  when  the  train  reached 
his  dc-^tination  was  carried  a  mile  bej'oud,  where  he  was  discovered 
by  the  conductor,  and  put  oCE  at  his  own  request.  Held,  that  the 
fact  that  he  was  misled  by  the  conductor  as  to  his  exact  whereabouts, 
and  that  he  did  not  know  that  it  was  necessary  for  him  to  cross  a 
Ions  bridge  over  a  river,  would  not  render  the  company  liable  for 
injuries  sustained  in  attempting  to  crOhS  it.  The  conductor  was  serv- 
ing him,  and  not  the  company,  in  what  occurred.  Wilson  v.  Railroad 
Co.,  68  Miss.  9,  8  South.  330. 

*  South  &  N.  A.  R.  Co.  V.  Huffman,  TO  Ala.  492. 

5  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Koehler.  47  111.  App.  147. 
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ment,  and  makes  tlie  principal  liable  foi-  negligence  in 
its  performanre/' 

But  a  flagman  in  tlie  employ  of  a  railroad  company 
is  not  presumptively  charged  with  the  duty  of  seeing 
to  the  disembarking  of  passengers;  and  hence  the 
company  is  not  liable  for  his  act  in  directing  a  passen- 
ger to  alight  from  a  moving  trnin  at  an  unsafe  place, 
in  the  absence  of  any  showkig  that  it  was  his  duty  to 
assist  passengers  in  alighting. ' 

It  has  been  held,  however,  that,  where  a  passenger 
is  directed  by  one  of  defendant's  servants  to  step  from 
a  moving  train  at  destination,  it  need  not  appear  that 
the  servant  was  authorized  to  give  such  a  direction  to 

6  Drew  T.  Railroad  Co.,  2r,  N.  Y.  49,  1  Abb.  Dec.  55G;  Id.,  *42  N. 
Y.  429.  To  invite  a  person  to  jump  on  a  moving  railway  train  is  not 
within  the  scope  of  the  employment  of  a  braken  an.  and  the  company 
is  not  liable  for  injuries  to  a  12  year  old  boy  who  attempts  to  board  the 
train  in  response  to  such  invitation.  Cotter  v.  Railway  Co.,  15  Phila. 
(Pa.)  2.'>5.  It  is  not  within  the  apparent  scope  of  a  brakeman's  au- 
thority to  control  the  movements  of  the  train.  Such  control  is  exer- 
ci>;od  by  tlie  conductor.  Hence  a  drover  traveling  on  a  pass  has  no 
right  to  rely  on  a  brakeman's  statement  that  the  train  would  stop 
for  a  while,  and  that  he  should  look  after  his  stock;  and  he  cannol 
recover  for  injuries  sustained,  while  so  doing,  hy  the  sudden  backing 
of  the  train,  where  he  failed  to  notify  the  conductor  of  his  intention 
to  look  after  the  stock.  To  entitle  plaintiff  to  recover,  he  must  show 
the  authority  of  the  brakeman  to  give  such  directions.  Receivers  of 
International  i^-  (I.  N.  Ry.  Co.  v.  Armstrong.  4  Tex.  Civ.  App.  146,  23 
S.  W.  2:5(;. 

T  Savannah.  F.  &  W.  Ry.  Co.  v.  AVall,  96  Ga.  32S.  23  S.  E.  197. 
Where  a  passenger  boarding  a  ferryboat  trii)s  over  a  rope  on  the  gang 
plank,  which  is  steep  and  slippery,  a  deck  hand  acts  in  the  scope  of 
his  employment  in  reaching  out  and  taking  hold  of  the  passenger; 
and  where  he  jerks  the  passenger  from  the  plank,  with  such  force  as 
to  throw  him  onto  the  deck  and  break  his  log.  the  ferry  company  is 
liable.     Simonin  v.  Railroad  Co.,  36  Hun  (X.  Y.)  214. 
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passengers.  There  is  a  distinction  between  the  case 
of  a  passenger  and  a  trespasser.  In  tlie  case  of  a  tres- 
passer it  must  appear  that  the  servant  was  acting  with- 
in the  line  of  his  duty,  to  render  the  company  liable. 
Bnt  a  carrier  owes  to  its  passengers  the  duty,  especially 
in  the  nighttime,  of  giving  them  reasonable  warning 
and  direction  as  to  alighting  from  the  train  at  their 
destination.  The  passenger  cannot  know,  at  his  peril, 
the  authority  of  the  various  servants  of  the  company; 
and,  if  one  of  them  undertakes  to  give  a  passenger  such 
warning  or  direction,  the  passenger  is  entitled  to  pre- 
sume that  he  is  autliorized  to  do  it,  and  is  acting  in 
the  line  of  his  duty  in  doing  it.^ 

§  357.     SAME— INVITING  PERSONS  TO  RIDE  IN  DAN- 
GEROUS AND  PROHIBITED  PLACES. 

An  invitation  by  a  brakeman  to  a  passenger  to  stand 
on  the  platform,  so  as  to  be  prepared  to  alight  as  soon 
as  the  train  should  stop,  is  within  the  apparent  scope 
of  the  brakeman's  dut^^  to  assist  passengers  to  alight, 
and  the  company  is  liable  for  an  injury  to  .a  passenger 
who  was  thrown  from  the  train  b^^  its  sudden  stop- 
l)ing.^  But  an  invitation  by  a  brakeman  to  ride  on  a 
switch  engine,  not  engaged  in  carrying  passengers,  is 
not  an  act  within  the  scope  of  his  employment,  so  as 
to  render  the  company  liable  for  injuries  inflicted  by 
negligence  in  running  the  engine.^ 

s  Wilburn  v.  Kaihvay  Co..  Hd  Mo.  App.  203, 

§  :)o7.    1  Baltimore  &  O.  R.  Co.  v.  Meyers,  10  C.  C.  A.  485,  62  Fed. 
StJT. 
^  Stringer  v.  Railway  Co.,  m  Mo.  21)0,  9  S,  W.  'J05. 
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An  invitation  by  a  driver  of  a  iKtrse  car  to  children 
to  get  on  the  front  platform  of  his  car  and  ride,  though 
in  violation  of  his  instructions  from  the  company,  is  an 
act  within  the  general  scope  of  his  employment;  and  a 
child  who  accepts  the  invitation  innocently,  and  Avith- 
out  any  intention  on  her  part  to  defraud  the  company 
of  its  fare,  is  not  a  trespasser,  and  may  recover  for  in- 
juries sustained  through  the  driver's  negligence.^ 

But  a  locomotive  engineer  has  no  apparent  author- 
ity to  permit  persons  to  ride  upon  the  train  in  viola- 
tion of  the  rules  of  tlie  company;  and  the  granting  of 
such  permission  to  get  on  a  moving  freight  train  is  an 
act  beyond  the  scope  of  his  employment,  for  which  the 
company  is  not  liable.  The  conductor  is  the  superior 
ol'dcer,  and  has  general  charge  and  control  of  the  train, 
admitting  and  discharging  passengers,  collecting  fares, 
receiving  and  discharging  freight,  and  directly  repre- 
senting the  company  in  its  intercourse  with  the  pub- 
lic. The  duties  of  the  engineer  are  subordinate,  and 
of  an  entirely  different  character.  His  place  is  on  his 
engine,  and  nowhere  else,  and  his  duties  are  limited  to 
running  and  managing  his  engine.  AVith  the  admis- 
sion or  discharge  of  passengers  he  has  nothing  to  do, 
except  so  far  as  the  proper  management  of  his  loco- 
motive may  furnish  them  an  opportunity  to  get  on  and 
off  the  train.  No  authority  beyond  this  can  be  in- 
ferred from  the  usual  course  of  business  on  railroad 
tnuns,  or  from  powers  which  locomotive  engineers 
usually  have  and  exercise.*     But,  where  it  is  customary 

3  vniton  T.  Railroad  Co.,  107  Mass.  lOS. 

4  Chicago,  B.  &  Q.  R.  Co.  v.  Casey,  U  HI.  Aiii).  G32. 
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for  a  railroad  to  transport  shippers  of  live  stock 
throiigli  its  yards  ou  the  stock  car  or  engine,  a  shipper 
of  stock  has  a  right  to  suppose  that  the  engineer  and 
the  yard  master  in  charge  of  his  stock  are  authorized  to 
invite  him  to  ride  on  the  engine  to  the  stock  yards,  and 
the  private  rules  of  the  company  are  not  admissible  to 
prove  the  contrary.^ 

§  358.     SAME— EJECTION  OF   PASSENGERS. 

A  distinction  exists  between  the  liability  of  a  com- 
mon carrier  for  the  acts  of  its  servants  in  ejecting  a 
passenger  and  in  ejecting  a  trespasser.  It  is  bound 
by  contract  to  carry  a  passenger  to  his  destination, 
while  no  such  duty  exists  as  to  a  trespasser.  Hence 
the  carrier  is  liable  for  the  wrongful  ejection  of  a  pas- 
senger by  any  of  its  servants,  without  regard  to  the 
question  whether  or  not  such  servant  was  vested  with 
apparent  authority  to  make  ejection,^  while  in  the  case 
of  trespassers  such  apparent  authority  must  appear.^ 
So,  also,  the  removal  of  a  passenger  entitled  to  ride  is 
wrongful,  though  the  method  adopted  is  proper,  while 
in  the  case  of  a  trespasser  the  master  can  be  held  lia- 
ble only  for  the  improper  manner  in  which  the  removal 
was  effected. 

It  is  settled,  without  controversy,  that  a  railroad  con- 
ductor represents  the  company  in  the  whole  manage- 
ment of  the  train;    and  the  company  is  responsible  for 

6  Lake  Shore  &  M.  S.  R.  Co.  v.  lUown.  12:!  111.  1(;2.  178.  14  X.  E.  197. 
§  :?58.     1  Houston  c>L-  T.  C.  K.  Co.  v.  Washinjrton  (Tex.  Civ.  App.)  30 
S.  W.  719;    Dillingham  v.  Russell.  7;{  Tex.  47.  11  S.  W.  139. 
2  See  post.  §  359. 
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liis  wrongful  expulsion  of  a  passenger,  without  regard 
to  bis  intention  or  motive  in  doing  it.^  So,  there  is  no 
question  that  the  company  is  liable  for  the  conductor's 
abuse  of  authority'  in  using  excessive  force  to  accom- 
plish the  removal  of  a  passenger,'*  or  in  ejecting  him 
from  a  moving  train. ^ 

In  England,  where  it  is  the  duty  of  a  porter  of  a  rail- 
way company  to  j)revent  passengers  from  going  into 
a  wrong  train,  the  railway  company  is  liable  for  in- 
juries sustained  by  plaintiff  in  being  violently  pulled 
out  of  tlie  carriage  by  the  porter  just  after  the  train 
had  started.*'     So,  since  porters  have  authority  to  re- 

3  Great  Western  Uy.  Co.  v.  Miller,  19  Mich.  MO.");  Moore  v.  Railroad 
Corp..  4  (Jray  (Mass.)  465;  Higgins  v.  Railroad  Co.,  40  N.  Y.  23;  Chi- 
cago. B.  ^:  Q.  R.  Co.  V.  Bryan,  OO  111.  126;  St.  Lonis.  A.  &  C.  R.  Co. 
V.  Dalliy,  19  111.  374;  Evansville  &  C.  R.  Co.  v.  Baum,  26  Ind.  70; 
Indianapolis.  P.  &  C.  Ry.  Co.  v.  Anthony.  43  Ind.  193;  Terre  Haute 
&  I.  R.  Co.  V.  Fitzgerald,  47  Ind.  79;  Milwaukee  &  M.  R.  Co.  v.  Fin- 
ney, 10  Wis.  .3,S8;  Curtis  v.  Railway  Co.,  12  U.  C.  C.  P.  89;  William- 
son v.  Railway  Co..  17  U.  C.  C.  P.  615.  A  railroad  eonipany  which 
has  instructed  its  conductor  to  remove  from  its  cars  pass(>ngers  who 
refuse  the  fare  fixed  by  the  company  is  liable  for  any  force  used  by 
a  conductor  in  removing  a  passenger  for  this  cause,  if  the  fare  de- 
manded is  illegal.  It  is  also  liable,  even  if  the  fare  demanded  is 
legal,  for  excessive  force  used  by  tlie  conductor  acting  in  the  perform- 
ance of  this  duty.     Jackson  v.  Railroad  Co.,  47  N.  Y.  274. 

4  Perkins  v.  Railroad,  .">  Mo.  201;   Travers  v.  Railway.  63  Mo.  421. 

5  Citizens'  St.  R.  Co.  v.  WlUoeby,  134  Ind.  563,  33  X.  E.  627.  A 
railway  company  is  liable  for  the  acts  of  its  servants,  charged  with 
tlie  duty  of  putting  off  passengers,  in  wrongfully  expelling  one  when 
tlu>  train  is  moving  at  a  high  rate  of  speed.  Cain  v.  Railway  Co.. 
39  Minn.  297,  39  N.  W.  63r.. 

<5  Bayley  v.  Railway  Co.,  L.  R.  8  C.  P.  148.  "The  question  is 
whether  there  was  evidence  that  the  porter,  in  what  he  did.  was 
acting   within  the  scope  of  his  employnient.     If  he   was  so  acting. 
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moTe  from  a  train  a  passenger  misconducting  himself, 
the  company  is  liable  for  the  act  of  one  of  its  porters 
who  ejects  a  passenger  under  the  mistaken  belief  that 
he  is  wrongfully  traveling  in  a  carriage  of  a  superior 
class/ 

Since  the  conductor  of  a  street  car  is  invested  with 
the  implied  authority  of  determining  who  ought  to  be 
admitted  or  excluded  from  the  car,  the  company  is  lia- 
ble for  his  wrongful  exercise  of  this  authority  in  eject- 
ing a  passenger  rightfully  on  the  car,^  or  in  ejecting 
him  from  a  moving  car.^  So,  though  the  act  of  the  con- 
ductor in  excluding  a  colored  passenger  from  a  street 

then,  however  much  he  may  have  abused  his  authority,  however  im- 
pi'operly  or  blunder! njjly  he  may  have  acted,  the  defendants  are 
liable."     Id. 

T  Lowe  V.  Railroad  Co.,  5  Reports,  535.  A  guard  of  an  omnibus  has 
authority  to  eject  a  troublesome  passenger  from  his  employer's,  om- 
nibus; and  if,  as  matter  of  fact,  the  passenger  has  not  been  miscon- 
ducting himself,  the  employer  is  liable  for  the  mistaken  act  of  the 
guard.     Seymour  v.  Greenwood,  6  Hurl.  &  N.  359. 

8  Passenger  R.  Co.  v.  Young,  21  Ohio  St.  518.  A  street-railroad 
company  is  liable  for  the  act  of  its  conductor  in  ejecting  a  passenger, 
whether  the  act  is  done  negligently,  willfully,  or  maliciously.  Burns 
v.  Railroad  Co.,  4  App.  Div.  42G,  38  N.  Y.  Supp.  85G. 

9  Hart  V.  Railroad  Co.,  86  Wis.  483,  57  N.  W.  01;  Schultz  v.  Rail- 
road Co.,  89  N.  Y.  242.  A  conductor  of  a  street  car  would  be  acting 
in  the  ordinary  course  of  his  employment  if  he  removes  from  the  car 
a  piissenger  who  retuses  to  pay  fare;  and  when  he  makes  a  blunder, 
and  negligently  and  brutally  removes  one  who  is  willing  to  pay  his 
fare,  the  company  is  liable.  Smith  v.  Tramways  Co.,  55  J.  P.  630. 
So  a  street-railway  company  is  liable  for  the  act  of  one  of  its  drivers 
in  wrongfully  eje(;ting  a  passenger  from  a  car  while  in  motion,  even 
though  the  act  of  the  driver  be  forcible,  malicious,  and  willful,  and 
not  merely  negligent.     ^leyer  v.  Railroad  Co.,  8  Bosw.  (N.  Y.)  305. 
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car  is  wholly  unauthorized  by  the  company,  yet  it  is 
liable  for  the  actual  damages  sustained  by  the  passen- 
ger hj  reason  of  the  wrongful  expulsion/"  The  own- 
ers of  a  vessel  are  liable  to  a  passenger  for  the  act  of 
their  captain  in  causing  the  passenger  to  be  disem- 
barked at  an  intermediate  port,  under  an  unfounded 
accusation  that  he  is  a  pickpocket,  and  belongs  to  the 
swell  mob." 

§  359.     SAME— EJECTION  OF  TRESPASSER. 

It  is  settled  without  dispute  that  a  conductor,  by  vir- 
tue of  his  office,  has  implied  authority  to  remove  a 
trespasser  from  a  train  in  a  proper  manner,  and  that, 
therefore,  a  railway  company  is  liable  for  his  removal 
of  a  trespasser  in  an  improper  manner;  as,  where  he 
uses  excessive  force,  or  accomplishes  the  removal  when 
the  train  is  in  motion.^  So,  a  railroad  company  is  lia- 
ble for  the  act  of  its  conductor  in  shooting  a  trespasser 
on  its  train  while  he  was  running  across  the  caboose^ 
to  get  off  in  obedience  to  the  conductor's  order. - 

10  Turner  v.  Railroad  Co..  ;>4  Cal.  .")!)4. 

11  Coffin  V.  Braitliwaite.  8  .Tur.  875. 

§  359.  1  Louisville  &  x.  k.  Co.  v.  Whitman.  79  Ala.  328;  Kline  v. 
Railroad  Co.,  37  Cal.  400;  Northwestern  R.  Co.  v.  Hack,  66  111.  238: 
North  Chicago  City  Ry.  Co.  v.  Gastka.  128  111.  613,  21  N.  E.  522; 
Lake  Erie  A:  W.  R.  Co.  v.  Matthews,  13  Ind.  App.  355.  41  N.  E.  842; 
Holmes  v.  Wakefield,  12  Allen  (Mass.)  580;  Stone  v.  Railway  Co.,  88 
Wii^.  98,  59  N.  W.  457.  A  railroad  company  is  liable  for  the  use  of 
excessive  force  by  its  agent,  acting  within  the  scope  of  his  authority, 
in  expelling  a  person  from  its  car.  New  York,  L.  E.  &  W.  Ry.  Co.  v. 
Haring,  47  N.  J.  Law,  137. 

2  Higgins  V.  Railway  Co.  (Ga.)  25  S.  E.  837. 
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But  on  the  question  whether  it  is  within  the  scope 
of  the  implied  authority  of  a  bralveman  to  remove  tres- 
passers the  courts  are  divided.  The  New  Yorh  courts 
hokl  that  he  has  such  implied  authority,  and  that, 
therefore,  the  railroad  company  is  liable  for  the  im- 
proper manner  in  which  he  exercises  it,  without  fur- 
ther proof  on  the  subject  of  his  authority.  "His  du- 
ties do  not  primarily  pertain  to  the  protection  of  the 
cars  against  intruders;  but  he  is  a  servant  of  the  com- 
pany on  the  train,  concerned  in  its  management,  and 
fully  cognizant  of  the  obvious  fact  that  intruders  who 
jump  on  the  train  for  a  ride,  without  intention  of  be- 
coming passengers,  are  wrongfully  thereon.  Suppose 
a  train  was  standing  still,  and  a  trespasser  was  put  off 
by  force  by  a  brakeman,  using  no  unnecessary  violence; 
would  it  not  be  a  good  defense  to  an  action  against  him 
for  the  assault  that  he  was  a  brakeman,  and  did  the 
act  complained  of  in  that  capacity,  although  without 
express  authority?  The  implied  autJiority  in  such  a 
case  is  an  inference  from  the  nature  of  the  business, 
and  its  actual  daily  exercise,  according  to  common  ex- 
perience and  observation."  ^  Hence  it  has  been  held 
that  the  railroad  company  is  liable  for  the  act  of  a 
brakeman  in  kicking  a  trespassing  boy  from  a  moving 
train,^  or  for  forcing  him  therefrom  by  throwing  water 

3  Hoffman  v.  Uailroad  Co.,  87  N.  Y.  2.5,  reversing  46  N.  Y.  Super.  Ct. 
52(5.  44  N.  Y.  Super.  Ct.  1.  See,  also,  Hughes  v.  Railroad  Co.,  36  X. 
Y.  Super.  Ct.  222. 

*  Hoffman  v.  Railroad  Co.,  87  N.  Y.  25,  rever.siug  46  N.  Y.  Super.  Ct. 
526,  44  N.  Y.  Super.  Ct.  1. 
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in  his  face/  or  by  throwing  pieces  of  coal  at  him." 
These  cases  have  been  followed  in  Alabama,"  Kansas,^ 
Kentucky,''  and  Minnesota.^"  ^>o,  the  supreme  court 
of  Mississippi  has  held  that  where  a  flagman,  whose 
duty  it  is,  on  discovering  a  trespasser  on  a  train,  to  take 
him  to  the  conductor,  and  then,  if  so  directed,  to  stop 
the  train  and  put  him  off,*ejects  a  trespasser  on  his 
own  responsibility  while  the  train  is  in  motion,  the 
company  is  liable  for  the  resulting  injury."  On  the 
other  hand,  other  courts  have  held  that  a  brakemau 
has  no  implied  authority  to  remove  trespassers  from 
the  train,  and  that,  before  the  company  can  be  held 
liable  for  his  acts  in  this  respect,  it  must  be  made  to 

5  Clark  v.  Railroad  Co.,  51  Hun,  037,  3  N.  Y.  Supp.  GOT;  Id.,  iO 
Hun,  605. 

u  Lang  V.  Railroad  Co.,  51  Hun,  603,  4  N.  Y.  Supp.  565.  affirmed  123 
N.  Y.  656,  25  N.  E.  055;  Id.,  80  Hun,  275,  30  N.  Y.  Supp.  137.  A 
railroad  company  which  has  set  apart  a  car  for  females  traveling 
alone  or  accompanied  by  males,  has  given  proper  notice  thereof,  and 
has  placed  brakemen  at  the  doors  of  such  a  car  to  direct  males  not 
accompanied  by  females  to  another  car,  is  liable  for  the  act  of  such 
a  servant  in  using  excessive  force  to  remove  a  male  passenger  from 
the  car,  though  he  went  beyond  his  instructions  in  using  force.  Peck 
V.  Railroad  Co.,  70  N.  Y.  5S7,  affirming  S  Hun  (N.  Y.)  286,  4  Hun  (N. 
Y.)  236. 

T  Mobile  &  O.  R.  Co.  v.  Scales,  100  Ala.  368.  13  South.  917;  Ala- 
bama G.  S.  R.  Co.  V.  Frazier,  03  Ala.  45,  1)  South.  303. 

8  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Kelly,  'M  Kan.  655,  14  Pac.  172. 

9  Smith  V.  Railroad  Co.,  95  Ky.  11,  23  S.  W.  652. 

10  A  freight  brakeman  has  implied  authority  to  eject  trespassers, 
and  apparent  trespassers,  from  the  freight  cars  of  the  train.  But  the 
1  resumption  that  he  has  such  authority  may  be  rebutted  by  evidence 
showing  that  such  authority  was  expressly  withheld,  or  its  exercise 
forbidden.     Brevig  v.  Railway  Co.,  64  Minn.  168,  66  N.  W.  401. 

1 1  Southern  Ry.  Co.  v.  Hunter  (Miss.)  21  South.  304. 
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appear  that  be  bad  sueb  antbority.  This  is  the  rule 
ill  Indiana,^-  Missouri, ^^  Pennsylvania/*  Texas, ^^  and 
perbaps  Iowa/''  "Tbe  court  cannot  take  judicial  no- 
tice tbat  it  is  witbin  the  line  of  a  brakenian's  duty  to 
put  trespassers  off  tbe  train,  and  tbere  must  be  proof  of 
tbis  fact."  ^'  "We  fail  to  see  tbat  any  necessity  exists 
for  conferring  antbority  on  a  brakeman  to  eject  tres- 
passers from  tbe  cars.  Tbe  conductor  bas  tbis  power, 
and  it  is  to  be  presumed  power  also  to  call  to  bis  aid 
tbe  otber  seryaiits  of  tbe  company  upon  tbe  train. 
Tbe  name  'brakeman'  would  imply  tbat  it  is  tbe  prin- 
cipal duty  of  tbat  servant  to  attend  to  tbe  brakes,  and 

12  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Peterson,  144  Ind.  214.  42  X.  E. 
480.  A  rule  of  the  company  requiring  the  brakeman  to  guard  the 
train  from  danger  during  the  trip  confer.s  no  authority  on  him  to 
remove  trespassers.     Id.     Rehearing  pending. 

13  Farber  v.  Railway  Co.,  IIU  Mo.  SI,  22  S.  W.  031;  Id.,  32  Mo. 
App.  378. 

1*  Towanda  Coal  Co.  v.  Heeman,  86  Pa.  St.  418. 

15  International  &  G.  N.  Ry.  Co.  v.  Anderson,  82  Tex.  516,  17  S.  W. 
1039;  Receivers  of  International  &  G.  N.  Ry,  Co.  v.  Armstrong,  4  Tex. 
Civ.  App.  146,  23  S.  W.  236;  Texas  &  P.  Ry.  Co.  v.  Mother.  5  Tex. 
Civ.  App.  87,  24  S.  W.  79;  (Jalaviz  v.  Railroad  Co.  (Tex.  Civ.  App.) 
38  S.  W.  234. 

1  '•'  :\Iarion  v.  Railroad  Co..  59  Iowa.  428,  13  N.  W.  415.  Under  Code 
Iowa,  S  1307.  which  renders  railroad  coi'poratious  lial)le  for  the  willful 
wrongs  of  their  agents  and  employes  committed  in  the  use  and  opera- 
tion of  the  road,  a  company  is  liable  for  the  acts  of  its  employes  with- 
in the  scope  of  their  employment,  whether  the  act  be  one  of  negU- 
genee,  or  a  willful  and  criminal  wrong;  and  a  trespasser  who  was 
kicked  or  pushed  from  a  rapidly  moving  train  by  a  brakeman  au- 
thoiized  to  reiuove  trespassers  may  recover  from  the  company  for  the 
injuries  resulting  therefrom.  :Marion  v.  Railway  Co..  64  Iowa.  568, 
21  N.  W.  86.  disapproving  De  Camp  v.  Railroad  Co..  12  Iowa,  348; 
Cooke  V.  Railroad  Co.,  .30  Iowa.  2u2. 

1-  Farber  v.  Railway  Co.,  116  Mo.  81,  22  S.  \V.  (;:;i. 
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it  is  not  to  be  inferred  that  he  has  control  over  the 
train,  or  any  particular  car  or  set  of  cars."  ^^  Of  course, 
it  is  ahvavs  competent  to  show  that  brakemen  in  fact 
possessed  authority  to  remove  trespassers;  and,  when 
that  fact  is  proven,  the  company  is  liable  for  the  abuse 
of  such  authority.'"  This  authority  may  be  shown  by 
evidence  that  brakemen  a  ve*  subject  to  the  orders  of 
conductors,  and  that  conductors  on  defendant's  road 
had  ordered  brakemen  to  eject  trespassers,  and  that 
brakemen  were  in  the  habit  of  doing  so.""  So,  evi- 
dence that  brakeman  of  railroad  trains  are  in  the  habit 
of  ejecting  tramps  who  refuse  to  pay  fare  is  admissible 

18  International  &  G.  N.  Ry.  Co.  v.  Anderson,  82  Tex.  510,  17  S.  W. 
1039. 

19  AVbere  there  is  evitleuce  that  it  is  withm  the  scope  of  the  em- 
ployment of  a  brakeman  on  a  freight  train  to  eject  persons  from  fhe 
train,  the  court  cannot  charge  that  it  is  not  within  the  implied  au- 
thority of  the  brakeman  to  eject  persons  from  the  train.  And  in 
sucli  a  case  it  is  not  necessary  that  the  servant  s,hould  have  authority 
to  do  the  particular  act  resulting  in  the  injury.  The  particular  act 
may  be  directly  in  conflict  with  the  express  orders  of  the  master,  yet, 
if  it  be  done  in  furtherance  of  the  master's  business,  and  to  accom- 
plish that  which  has  been  committed  to  him  by  general  or  special 
authority,  the  master  will  be  held  liable  for  the  consequences.  Texas 
&  P.  liy.  Co.  V.  Hayden,  (J  Tex.  Civ.  App.  745,  26  S.  W.  331. 

2  0  Marion  v.  Railway  Co.,  G4  Iowa,  508,  21  N.  W.  86.  Though  the 
expulsion  of  trespassers  from  the  cars  by  a  brakeman  is  not  a  duty 
incident  to  the  position  he  occupies,  and  authority  to  do  so  does  not 
arise  by  implication,  yet  if  it  was  the  custom  for  brakemen  to  eject 
trespassers,  and  the  railroad  company  knew,  or  ought  to  have  known, 
of  the  custom,  authority  to  do  so  may  be  inferred,  and  the  company 
be  held  liable  for  damage  resulting  from  an  improper  and  unlawful 
exercise  of  authority  by  the  brakeman.  But  the  fact  that  brakemen 
on  trains  run  by  a  certain  conductor  were  in  the  habit  of  ejecting 
trespassers,  with  his  knowledge  and  consent,  does  not  establish  a  cus- 
tom on  the  part  ol'  all  1  rakcuuMi  on  the  road  to  eject  trespassers  in 
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to  prove  that  it  is  within  the  line  of  the  brakemen's 
(Tilt}-  to  do  so.-^  But  it  is  not  competent  to  prove  the 
duties  of  a  brakeman  b}'  the  testimony  of  one  who  has 
only  been  around  the  train  a  few  times  when  the  brake- 
men  were  attending  to  their  duties,  and  who  testified 
that  he  had  no  other  knowledge  of  their  duties  than 
what  he  had  observed,  and  what  he  had  been  told  by 
the  railroad  men  they  were  supposed  to  be.-^ 

But  even  courts  which  concede  the  implied  author- 
ity of  a  brakeman  to  remove  a  trespasser  hold  that, 
where  a  person  bribes  a  brakeman  to  permit  him  to 
ride  among  the  freight  in  a  freight  car,  the  brakeman 
and  such  person  thereby  become  joint  tresspassers,  and 
the  brakeman's  implied  authority'  to  represent  his  em- 
ployer in  ejecting  such  person  thereby  ceases;  so  that, 
unless  it  appears  that  the  brakeman  had  received  sub- 
sequent express  authority  to  eject  such  person,  his  act 
of  doing  so  in  an  improper  manner  was  simply  the  as- 
sault of  one  joint  trespasser  upon  another,  and  not  the 
act  of  the  railway  company."  So,  a  trespasser  riding 
on  a  train  in  collusion  with  the  conductor,  intending 
to  defraud  the  company  out  of  the  fare,  cannot  recover 
for  injuries  sustained  in  being  ejected  from  the  moving- 
train  by  a  brakeman.^* 

violation  of  the  company's  rules,  which  require  ejections  to  be  made 
Ity  the  conductors.  Chesapeake  &  O.  R.  Co.  v.  Anderson  (Va.)  25  S. 
E.  947. 

21  St.  Tx)uis,  I.  M.  &  S.  Ry.  Co.  v.  Hendricks,  48  Ark,  177,  2  S. 
W.  783. 

22  Farber  v.  Railway  Co.,  IIG  Mo.  81,  22  S.  W.  0.31, 

2  3  Brevig  v.  Railway  Co..  64  Minn.  1G8.  66  N.  W.  401. 
24  Williams  v.  Railroad  Co.  (Miss.)  10  South.  90, 
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A  street-car  driver  lias  the  implied  authority  to  eject 
trespassers,  and  therefore  the  compauy  is  liable  for  the 
use  of  excessive  force  by  him  iu  accomplishing  the 
ejection,-^  or  in  compelling  the  trespasser  to  leave  the 
car  while  in  rapi<T  motion.-" 

Where  it  appears  that  sleeping-car  porters  are  mere 
menials  employed  to  clean  up  the  car  and  keep  it  in 
order,  and  to  wait  upon  passengers,  having  no  police 
authority  whatever,  and  no  connection  with  the  en- 
forcement of  the  rules  of  the  service,  except  to  report 
violations  of  them  to  the  conductor,  the  sleeping-car 
company  is  not  liable  for  an  assault  committed  by  a 
porter  on  a  stranger,  who  had  asked  permission  to  en- 
ter a  sleeping  car  to  wash  his  hands."'  But  a  railroad 
company  is  liable  for  the  act  of  one  of  its  porters  iu 
ejecting  a  trespasser  from  a  rapidh'  moving  train,  if  the 
porter  had  authority  to  eject  trespassers.  "^ 

The  removal  of  a  person  wrongfully  on  an  engine  is 
within  the  scope  of  the  employment  of  those  to  whom 

25  Shea  V.  Railroad  Co.,  02  N.  Y.  180,  affirming  5  Daly  (N.  Y.)  221. 

26  Lj'ons  v.  Railroad  Co.  (City  Ct.  X.  Y.)  10  N.  Y.  Supp.  237;  Amato 
V.  Railroad  Co.,  9  Misc.  Rep.  4,  29  N.  Y.  Supp.  51;  Baber  v.  Railroad 
Co.,  10  Misc.  Rep.  109,  30  X.  Y.  Snpp.  931 ;  Day  v.  Railroad  Co.,  12 
Hun  (X.  Y''.)  435,  affirmed  76  X.  Y.  593.  The  act  of  a  driver  of  a  street 
car  in  ejecting  a  boy,  who  refused  to  pay  fare,  from  the  front  plat- 
form while  the  car  is  in  motion,  renders  the  company  liable  for  in- 
juries to  the  boy,  whether  or  not  it  was  a  part  of  the  driver's  duty  to 
collect  fare,  since  his  duty  as  driver  required  him  to  stop  the  car  be- 
fore ejecting  any  one  from  the  platform.  Healey  v.  Railroad  Co.,  28 
Ohio  St.  23. 

27  Williams  v.  Car  Co.,  40  La.  Ann.  87,  3  South.  r,31. 

2  8  St.  Louis  S.  W.  Ry.  Co.  v.  Huffman  (Tex.  Civ.  App.)  32  S.  W.  .30; 
Harlinger  v.  Railroad  Co.,  15  X.  Y.  Wkly.  Dig.  392,  affirmed  92  X.  Y. 
G61. 

(891) 


§  360  CARRIERS  OF  PASSENGERS.  (Cll.  25 

its  care,  management,  and  control  have  been  intrusted. 
Authority  to  take  charge  of  an  engine  would  include 
authority  to  remove  from  it  any  thing  or  person  whose 
presence  upon  it  might  in  any  way  interfere  with  its 
use.  Such  authority  is  indispensably  necessary  to  en- 
able the  servant  to  transact  the  business  of  tlie  mas- 
ter.''^ Hence  the  company  is  liable  for  the  ejection  of 
a  trespasser  by  the  engineer  while  the  locomotive  is  in 
motion.  ^° 

A  railroad  company  which  has  authorized  its  bag- 
gagemen to  prevent  all  persons  from  riding  on  the  plat- 
forms of  baggage  cars  is  liable  for  the  act  of  a  baggage 
man  in  kicking  a  trespassing  boy  from  the  platform 
while  the  train  is  in  motion.^^ 

§  360.     SAME— FALSE  IMPRISONMENT  AND  ARREST. 

Where  a  statute  makes  it  a  crime  to  attempt  to  de- 
fraud a  railroad  company  of  fare,  the  superintendent 
of  the  line  or  an  inspector  at  the  station  has  implied 
authority  to  cause  the  arrest  of  oifenders,  and  the  com- 
pany is  therefore  liable  for  their  mistake  in  causing  the 
arrest  of  an  innocent  person.'     "Where  there  is  a  ne- 

2  9  Carter  v.  Railway  Co.,  98  Ind.  .552. 

30  Carter  v.  Railway  Co.,  98  Ind.  .552;  Chicago,  M.  &  St.  P.  Ry.  Co. 
V.  West,  125  111.  320.  17  N.  E.  788;  s.  c,  24  111.  App.  44;  Chicago.  M. 
&  St.  P.  Ry.  Co.  V.  Doherty,  53  111.  App.  2S2. 

31  Rounds  V.  Railroad  Co.,  64  N.  Y.  129.  attirming  3  Hun  (X.  Y.)  329. 
§  300.    1  Goff  V.  Railway  Co..  3  El.  &  El.  072;    Moore  v.  Railway 

Co..  L.  R.  8  Q.  B.  36.  Where  a  ticket  agent  and  a  .station  master 
detain  a  pa.'^senger  for  the  purpose  of  searching  him  upon  the  belief 
that  he  had  stolen  a  ticket,  and  was  attempting  to  travel  on  the  rail- 
way without  payment, of  fare,  in  A-iolation  of  a  statute,  the  detention 
and  search  are  within  the  scope  of  the  servants'  authority,  and  de- 
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cessity  to  have  a  person  on  the  spot  to  act  on  an  emer- 
gency, and  to  determine  whether  certain  things  shall 
or  shall  not  be  done,  the  fact  that  there  is  a  person  on 
the  spot  who  is  acting  as  if  he  had  express  authority  is 
prima  facie  evidence  that  he  had  authority,  and  the 
presumption  that  he  had  authority  must  be  rebutted 
by  the  company."  ^ 

Similar  decisions  have  been  made  in  this  country. 
Where  a  ticket  agent  charges  a  passenger  with  having 
passed  counterfeit  money  in  payment  for  a  ticket,  de- 
mands genuine  money  in  its  place,  and,  on  her  refusal 
to  pay  again,  becomes  angry,  calls  her  a  counterfeiter 
and  a  common  prostitute,  detains  her  at  the  station  for 
a  while,  with  the  intention  of  procuring  a  policeman, 
but  finally  lets  her  go,  the  company  is  responsible  for 
the  ticket  agent's  act.  "The  ticket  agent  was  acting 
for  his  employers,  and  with  no  other  conceivable  mo- 
tive, losing  his  temper  and  injuring  and  insulting  plain- 
tiff upon  the  occasion.  He  believed  that  plaintiff  had 
passed  a  counterfeit  piece  of  money  upon  him,  and  thus 
had  obtained  a  passage  ticket  and  good  money  in 
change.  What  he  did  was  in  the  endeavor  to  protect 
and  to  recover  his  employer's  property,  and  if,  in  his 
conduct,  he  committed  an  error,  which  was  accompa- 
nied by  insulting  language  and  the  detention  of  the 
person,  the  defendant,  as  his  employer,  is  legally  re- 
sponsible in  an  action  for  damages  for  the  injury."  ^ 

fcnidant  is  liable  for  their  mistaken  exercise  of  it.     Van  Den  Eynde 
v.  Railway  Co.,  5  Ir.  K.  C.  L.  328. 

2  Blackburn,  J.,  in  Moore  v.  Railway  Co.,  L.  K.  S  Q.  B.  86. 

3  Palmerl  v.  Railroad  Co.,  133  N.  Y.  '2i>\,  30  N.  E.  lOitl,  affirming 
GO  Hiui,  .jTO,  14  X.  Y.  SupiJ.  408. 
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So,  a  gatekeeper  at  a  station  of  an  elevated  railroad, 
who  is  instructed  not  to  let  passengers  out  till  tliey 
either  pay  fare  or  show  a  ticket,  is  acting  within  the 
apparent  scope  of  his  employment  when  he  detains  a 
recalcitrant  passenger  at  a  station,  causes  his  arrest, 
goes  with  the  police  officer  to  the  jDolice  station,  there 
makes  a  complaint,  and  then  next  morning  appears  be- 
fore the  police  magistrate,  and  renews  his  complaint.* 

To  render  a  railroad  company  liable  for  the  arrest  of 
a  passenger  on  its  train,  without  a  warrant,  by  order 
of  a  railroad  detective,  it  is  not  necessary  that  the  com- 
pany should  have  authorized  the  detective  to  make  an 
arrest  without  a  warrant.  If  he  had  the  general  au- 
thority, actual  or  apparent,  to  act  for  the  defendant  in 
the  capacity-  of  detective  officer,  and  such  authority 
included,  expressly  or  by  general  usage  and  consent, 
the  power  to  make  an  arrest  in  its  behalf,  then  the 
mode  of  execution  of  such  power,  with  warrant  or  with- 
out, was  immaterial,  and  the  defendant  was  liable  in 
either  event.  If  the  master  orders  the  thing  done,  he 
is  responsible  for  the  manner  in  which  the  servant 
does  it.^  Thus,  a  railway  detective  authorized  to  fer- 
ret out  crimes  against  the  company,  who  has  gen- 

4  Lynch  v.  Railroad  Co.,  90  N.  Y.  77,  affirming  24  Hun  (N.  Y.)  50(3. 
A  carrier  is  liable  for  the  act  of  its  gate  keeper  in  assaulting  a  pas- 
senger because  he  attempted  to  go  through  the  gate  after  the  whistle 
had  sounded,  and  in  causing  such  passenger  to  be  arrested  on  a  charge 
of  disorderly  conduct.  Hamel  v.  Ferry  Co.,  53  Hun,  634,  6  N.  Y. 
Supp.  10"J.  A  street-car  company  is  liable  for  the  act  of  its  driver  in 
ejecting  a  passenger  from  the  car,  upon  the  mistaken  ground  that  he 
had  not  paid  his  fare,  and  iu  directing  his  arrest.  White  v.  Railroad 
Co.,  20  N.  y.  Wkly.  Dig.  510. 

5  Duggan  V.  Railroad  Co.,  150  I'a.  St.  248.  i.S  Atl.  lS-2,  ISG. 

(894) 


Ch.   25)  LIABILITY   FOR   SERVANT'S  ACTS.  §    oGO 

eral  instructions  not  to  make  arrests  without  first  con- 
sulting local  attorneys  of  the  road,  but  who  is  author- 
ized to  make  arrests  without  such  consultation  where 
the  proof  is  clear  and  there  is  danger  of  an  escape,  is 
acting  within  the  scope  of  his^authority  in  causing  the 
arrest,  without  consultation,  of  a  passenger  on  a  charge 
of  attempting,  in  tlie  presence  of  the  detective,  to  pass 
counterfeit  money  on  a  station  agent  in  payment  of 
fare,  and  the  company  is  liable  if  it  turns  out  that  the 
charge  was  unfounded.® 

A  conductor  in  charge  of  a  train  is  acting  within  the 
line  of  his  employment  when  he  causes  the  arrest  of  a 
passenger  on  a  charge  of  disorderly  conduct  while  on 
the  train;  and  the  company  is  liable  for  his  act  if  it 
turns  out  that  the  charge  was  groundless.''  So,  a 
street-railroad  company  is  liable  for  the  act  of  its  driver 
in  causing  a  passenger's  arrest  on  an  unfounded  charge 
of  disorderly  conduct,  where  the  driver  assumed  to  act 
under  a  statute  authorizing  the  arrest  of  disorderly 
passengers,  though  the  company  had  not  conferred  on 
him  an  authority  to  make  arrests.® 

Very  close  questions  have,  liowever,  arisen  as  to 
whether  a  servant  is  acting  within  the  scope  of  his  au- 
thority in  making  arrests.      Thus,  it  has  been  held  in 

6  Eifhengreen  v.  Railroad  Co.,  tJG  Tenn.  229,  34  S.  W.  219. 

7  Atchison,  T.  c^c  S.  F.  R.  Co.  v.  Henry,  55  Kan.  715,  41  Pac.  952; 
GUlingbam  v.  Railroad  Co.,  35  W.  Va.  588,  14  S.  E.  243.  But  in 
Cunningham  v.  Power  Co.,  3  Wash.  St.  471,  28  Par.  745.  it  was  held 
that  the  act  of  the  conductor  of  a  street  car  in  causing  the  arrest  of  a 
passenger  for  disorderly  conduct  is  outside  the  scope  of  his  authority, 
and  the  company  is  not  liable  therefor. 

8  Rown  V.  Railroad  Co.,  34  Hun,  471. 
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England  that  a  clerk  of  a  railroad  company,  whose 
duty  it  is  to  issue  tickets  to  passengers,  and  receive  the 
money,  and  keep  it  in  a  till  under  his  charge,  has  no  im- 
plied authority  from  the  company  to  give  into  custody 
a  person  who,  he  suspects,  has  attempted  to  rob  the 
till,  after  the  attempt  has  ceased,  as  such  arrest  would 
not  be  necessary  for  the  protection  of  the  company's 
property."      A  very  similar  decision  was  made  by  the 
^>w  York  court  of  appeals,  where  it  was  held  that  a 
station  agent  was  not  acting  in  the  scope  of  his  em- 
ployment in  taking  money  which  he  believed  to  be 
counterfeit  in  payment  of  fare,  and  then  pointing  out 
the  offender  to  the  police,  and  directing  his  ai'rest,  but 
that  he  was  acting  as  a  citizen  aiding  the  police  in  the 
detection  and  arrest  of  counterfeiters,  and  that,  there- 
fore, the  company  was  not  liable  when  it  appeared  that 
the  charge  was  unfounded.      "If  the  ticket  agent  had 
been  cheated  or  imposed  upon  by  plaintiff,  or  if  he  hon- 
estly believed  he  had  been,  and  then  attempted  to  re- 
cover what  he  had,  or  supposed  he  had,  lost,  by  the  ar- 
rest of  the  plaintiff,  it  might  then  be  said  that  he  was 
engaged  in  the  protection  of  the  property  and  interests 
of  the  defendant,  and  therefore  acting  Avithin  the  line 
of  his  duty.      But  here  a  ticket  agent  of  a  railroad  de- 
liberately takes  from  a  person,  applying  to  purchase  a 
ticket,  what  he  believes  to  be  a  counterfeit  five-dollar 
bill,  not,  of  course,  in  good  faith,  or  in  the  regular 

0  Allen  V.  Railway.  Co.,  L.  R.  6  Q.  B.  Cm.  A  presumption  that  a 
station  agent  Avas  authorized  by  defendant  to  make  arrests  for  travel- 
ing AA-ithout  payment  of  fare  does  not  arise,  where  it  appears  that  the 
station  was  not  used  by  d(»f('udant  exclusively,  but  also  by  other 
companies.  Roe  v.  Railway  Co.,  G  Exch.  3(J. 
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course  of  business,  but  for  the  purpose  of  aidinii  tlie 
police  in  the  detection  of  criminals,  and  then  immedi- 
ately directs  the  arrest  of  the  person  from  whom  he 
took  tlie  bill.  Such  an  act  on  his  part  is  not  binding 
on  his  principal.  If  he  was  ie  fact  acting  within  the 
scope  and  in  the  line  of  his  duty,  he  would  have  refused 
to  receive  what  he  believed  to  be  counterfeit  money  ror 
the  property  of  his  principal,  and  would  have  refused 
to  part  with  such  money,  except  upon  receipt  of  what 
he  at  least  believed  to  be  good  money."  ^" 

It  has  been  held  not  within  the  apparent  scope  of  a 
conductor's  duty  to  cause  the  arrest  of  a  passenger  on 
a  charge  of  passing  counterfeit  money;  ^^  nor  within 
that  of  a  street-car  driver,  where  he  had  no  instruc- 
tions to  cause  such  arrests  to  be  made,  and  he  is  per- 
sonally charged  by  the  company  with  all  counterfeit 
money  accepted  by  him.^^ 

Of  course,  whenever  it  appears  that  the  servant  of  a 
railroad  company  had  probable  cause  for  directing  an 

10  Mulligan  v.  Railway  Co.,  129  N.  Y,  506,  29  N.  E.  952,  reversing 
GO  Hnn,  579,  14  N.  Y.  Supp.  456.  A  gateman  employed  to  see  that  pas- 
sengers deposit  their  tickets  at  the  terminus  of  a  railroad,  and  to  pre- 
vent the  exit  of  passengers  who  omit  to  make  such  deposit,  has  no  con- 
stabulary right  to  pursue  and  bring  back  an  offending  passenger  fail- 
iug  to  comply  with  the  regulations  after  the  passenger  has  been  al- 
lowed to  depart  from  the  depot  grounds,  nor  has  the  gateman  the 
power  to  direct  a  policeman  to  bring  the  offender  back.  Such  acts  are 
in  excess  of  the  gateman's  implied  authority,  and  do  not  bind  the  rail- 
road company  unless  it  expressly  authorizes  them.  Tlie  gateman,  by 
virtue  of  his  position,  is  merely  authorized  to  prevent  infractions  of 
the  regulations,  and  not  to  punish  past  transgressions.  Corwin  v. 
Railroad  Co.,  2  City  Ct.  R.  (N.  Y.)  lOG. 

11  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Donahoe,  5G  Tex.  1G2. 

12  Latitte  v.  Railroad  Co.,  4o  La.  Ann.  34,  8  South.  701. 
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arrest,  the  company  is  not  liable,  since  the  servant  him- 
self is  not  liable.^^ 


§  361.     SAME— ENFORCING  PAYMENT  OF  FARE. 

The  conductor  of  a  railroad  train,  from  the  necessity 
of  the  case,  represents  the  corporation  in  the  control  of 
the  eniiine  and  cars,  the  re^iulation  of  the  conduct  of 
passengers,  as  well  as  of  the  subordinate  servants  of 
the  corporation,  and  the  collection  of  fares.  Hence  a 
railroad  company  is  liable  for  the  act  of  its  conductor 
in  wresting  a  parasol  from  a  female  passenger  to  en- 
force payment  of  her  fare.^  In  a  Canadian  case,  now- 
ever,  it  was  held  that  a  porter  on  a  steamboat,  though 
acting  under  directions  of  the  purser,  is  outside  the 
scope  of  his  emploj^ment  in  wrenching  a  valise  from  a 
passenger  as  security  for  fare,  since  the  carrier  itself 
could  not  take  a  passenger's  baggage  out  of  his  pos- 
session for  the  purpose  of  acquiring  a  lien  for  fare.^ 

13  Central  Ry.  Co.  v.  Brewer,  78  Md.  :rj4.  28  Atl.  015.  A  passenger 
dropped  a  bad  nickel  into  a  street-car  box  in  payment  of  fare,  and, 
on  his  attention  being  called  to  it  by  the  driver,  he  refused  to  redeem. 
He  was  afterwards  arrested,  at  the  instance  of  the  officers  of  the 
company,  on  a  charge  of  passing  counterfeit  coin;  but  at  the  hearing 
before  a  United  States  commissioner  he  was  discharged,  because 
there  was  no  evidence  of  his  knowledge  tliat  it  was  counterfeit.  Held, 
that  there  was  probable  cause  for  his  arrest,  and  that  the  street-car 
company  Avas  not  liable.     Id. 

§  ;;(U.    '-  liamsdeu  v.  h'ailroad  Co.,  104  Mass.  117. 

2  Emerson  v.  Navigation  Co.,  2  Ont.  528. 
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§  362.     SAME— DIRECTING  PERFORMANCE  OF 
PERILOUS  SERVICE. 

A  brakeman  has  no  authoriif  to  direct  a  boy  riding 
on  a  freigbt  train  as  a  passenger  to  perform  a  perilous 
service,  where  it  appears  that  the  conductor  has  en- 
tire charge  of  the  train  and  of  all  persons  on  it;  and 
the  company  is  not  liable  for  injuries  sustained  in  an 
attempt  to  comply  with  the  order.'  So,  a  fireman  on 
an  engine  has  no  authority  to  invite  a  boy  standing 
near  the  water  tank  to  put  the  hose  in  the  engine,  and 
turn  on  the  water;  and  the  company  is  not  responsible 
for  the  death  of  the  boy,  who  was  thrown  from  the  ten- 
der by  detached  cars  striking  the  engine  with  their  or- 
dinary force.^ 

§  363.     SAME— WARNING   PASSENGERS  OF   DANGER. 

A  brakeman  stationed  in  the  lookout  of  a  cupola  in 
a  caboose  is  acting  in  the  line  of  his  employment  in 
warning  passengers  of  impending  danger,  and  the  com- 
pany is  liabl?  for  his  negligence  in  calling  to  passen- 
gers to  jump  from  the  train  when  there  is  no  danger,  in 
consequence  of  which  several  jump  from  the  train.^ 
So,  a  railroad  company,  running  a  mixed  train,  is  an- 
swerable for  injuries  to  a  passenger  who  jumped  from 
the  train  on  account  of  the  negligent  and  terrifying 
acts  of  one  of  its  brakemen,  made  in  the  car  in  which 

§  362.    1  Sliprnian  v.  Railroad  Co..  72  Mo.  62. 
2  Flower  v.  Kailroad  Co..  6!)  Ta.  St.  210. 

S  :w:^.  i  .MdNak  v.  Railway  Co.,  128  Mo.  617,  30  S.  W.  170.  Soo. 
also,  auti.',  §  1S.J. 
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the  passenger  was  being  carried,  and  from  which  he 
might  reasonably  infer  that  a  wreck  of  the  train  was 
imminent,  though  such  brakeman  had  no  express  duty 
to  perform  in  or  about  the  car,  or  in  the  direction  of 
passengers,  and  no  real  danger  was  imminent.'' 

§  364.     SAME— VIOLATION  OF  MASTER'S  ORDERS. 

Where  a  servant  does  an  act  within  the  scope  of  his 
apparent  authority,  and  within  the  course  of  his  em- 

2  Ephland  v.  Railway  Co.  (Mo.)  37  S.  W.  820.  The  court  said:  "Had 
a  wreck  of  the  train  really  been  imminent,  and  passengers  could  have 
been  saved  by  timely  warning,  who  can  doubt  the  duty  and  authority 
of  any  one  employed  upon  the  train  to  assist  in  its  management  to 
give  timely  warning  V  This  would  be  a  duty,  not  merely  of  humanity, 
which  all  humane  persons  would  perform,  but  a  duty  to  the  master, 
and  in  furtherance  of  his  businesa  In  such  an  emergency,  in  which 
the  avoidance  of  the  threatened  danger  required  prompt  action,  a 
brakeman  who  discovered  the  peril  would  surely  not  be  required  to 
hunt  up  the  employe  who  was  expressly  authorized  to  direct  pas- 
sengers, in  order  that  the  warning  might  be  regularly  given.  If.  in  case 
of  such  an  emergency,  any  brakeman  on  the  train  could,  in  the  name 
of  the  company,  give  the  passengers  warning  of  the  danger,  they 
would  have  the  right  to  rely  and  act  upon  such  warning.  It  could 
make  no  difference  that  no  real  danger  was  imminent,  as  in  this  cas,e. 
If  the  brakeman  had  authority  to  give  the  warning  in  case  of  actual 
danger,  the  passenger  had  the  right  to  rely  and  act  upon  one.  though 
there  was  really  no  danger,  and  he  had  in  fact  no  good  reason  for 
apprehending  it.  *  *  *  In  cases  of  emergency,  in  which  the  lives 
of  passengers  and  the  destruction  of  property  are  threatened  and  are 
imminent,  the  nature  and  purpose  of  the  employment  of  a  brakeman 
imply  the  duty  to  give  aid  whenever  necessary,  in  preventing  the 
threatened  disaster;  and,  in  circumstances  of  peril,  fright,  and  panic, 
passengers  have  the  right  to  rely  on  his  directions.  The  scope  of 
authority  is  determined  from  the  general  nature  of  the  employment, 
and  the  emergencj'  calling  for  its  exercise,  as  shown  by  the  evidence 
in  the  iiarticular  case." 
(900) 


Ch.    25)  LIABILITY  FOR   SERVANT'S  ACTS.  §    3G4 

ployment,  the  master  is  not  relieved  from  liability  by 
the  fact  that  he  has  expressly  forbidden  the  act. 
Hence,  where  a  sleei)ing-car  porter  neiiligently  droi)s  a 
pistol  while  attending  to  his  employer's  business,  and 
it  is  discharged,  wounding  a  passenger,  the  sleeping- 
car  company  is  liable  for  the  injury,  though  the  porter 
received  the  pistol  from  another  passenger,  contrary  to 
the  company's  orders  forbidding  the  porter  to  receive 
any  baggage  or  package  from  passengers.^  So,  a  rail- 
road company  is  liable  for  the  act  of  a  servant  employed 
to  attend  to  the  ladies'  room  at  the  station,  in  wrong- 
fully ejecting  a  colored  woman  therefrom,  though  the 
company  had  instructed  him  not  to  discriminate  be- 
tween white  and  colored  passetigers  sis  to  the  use  of  the 
depot.^  So,  a  railroad  engineer  who  runs  a  wild  en- 
gine from  one  station  to  another,  on  the  running  time 
of  a  passenger  train  going  in  the  opposite  direction,  is 
still  in  the  line  of  his  employment,  though  he  is  acting 
in  violation  of  the  company's  rules,  and  without  an  ol- 
der from  the  train  dispatcher;  and  the  company  is  li- 
able for  an  injury  to  a  passenger  caused  by  a  collision 
of  the  two  trains."  So,  a  railroad  company  is  liable  for 
the  act  of  its  ticket  agent  in  selling  a  ticket  at  a  higher 
rate  of  fare  than  allowed  by  law,  though  the  overcharge 
is  made  contrary  to  the  company's  express  orders;  and 
the  company  is  liable  for  the  statutory  penalty  on  ac- 
count of  such  overcharge.* 

§  3G4.     1  Heeurich  v.  Car  Co..  20  Fed.  100. 

2  Redding  v.  Railroad  Co.,  3  S.  C.  1. 

3  Fitzsimmous  v.  Railway  Co.,  1)8  Mich.  257,  57  N.  W.  127, 

4  St.  Louis  &  S.  F.  R.  Co.  v.  Ryau,  50  Ark.  245,  19  S.  W.  839. 
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§  365.     ABSOLUTE    LIABILITY  OF  COMMON    CAR- 
RIERS. 

A  common  carrier,  being  bound  by  the  contract  of 
carriage  to  guard  passengers  from  assault  and 
insult,  is  liable,  not  only  where  the  assault 
or  insult  is  permitted  by  the  negligence  of  his 
servants,  but  also  -where  it  is  committed  by 
them  -willfully,  maliciously,  or  capriciously. 

"SYe  have  seen  that  a  common  carrier  owes  its  pas- 
sengers the  duty  of  exercising  the  highest  practicable 
degree  of  care  and  skill  to  guard  them  from  assaults 
and  insults  on  the  part  of  strangers  or  fellow  passengers, 
and  that  the  carrier  is  liable  for  such  assaults  and  in- 
sults whenever  its  servants  are  guilty  of  negligence  in 
not  preventing  them.^  Since  the  duty  of  exercising 
vigilance  in  preventing  such  assaults  rests  equally  on 
all  the  carrier's  servants,  the  courts  have  almost  unani- 
mously come  to  the  conclusion  that  the  carrier  is  liable, 
not  only  where  the  servants  negligently  permit  such 
an  assault  by  a  third  person,  but  also  where  they  them- 
selves commit  it.  In  a  leading  case "  on  this  subject, 
the  ground  of  the  carrier's  liability  was  thus  stated: 
"The  law  requires  the  common  carrier  of  passengers  to 
exercise  the  highest  degree  of  care  that  human  judg- 

§  3tK5.    1  See  ante,  c.  7. 

2  Goddard  v.  Railway  Co.,  57  Me.  20L'.  In  this  case,  a  railroad  com- 
pany was  held  liable  for  the  act  of  a  brakeman.  in  using  coarse  and 
profane  language  to  a  passenger,  charging  him  with  attempting  to 
evade  the  payment  of  fare,  shaking  his  fist  in  the  passenger's  face, 
threatening  to  split  his  head  open  and  to  spill  his  brains  there  on 
the  spot. 
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ment  and  foresight  are  capable  of,  to  make  his  passen- 
ger's journey  safe.  *  *  *  If  the  passenger  does  not 
have  such  care,  but,  on  the  contrary,  is  unlawfully  as- 
saulted and  insulted  by  one  ^f  the  very  persons  to 
Avhoni  his  conveyance  is  intrusted,  the  carrier's  implied 
promise  is  broken,  and  his  legal  duty  is  left  unperform- 
ed, and  he  is  necessarily  responsible  to  a  passenger  for 
the  damages  he  thereby  sustains."  So,  the  supreme 
court  of  the  United  States  -'  has  laid  down  the  rule  that 
a  common  carrier  undertakes  absolutely  to  protect  its 
IJassengers  against  the  misconduct  or  negligence  of  its 
servants,  employed  in  executing  the  contract  of  trans- 
portation, and  acting  within  the  general  scope  of  their 
employment.  Perhaps  the  strongest  statement  of  the 
reasons  for  this  rule  is  that  of  Chief  Justice  Ryan,""  of 
the  Wisconsin  supreme  court,  in  a  case  where  a  rail- 
road company  was  held  liable  for  the  act  of  a  conductor 
in  forcibly  kissing  a  female  passenger:  "It  is  con- 
tended that,  though  the  principal  would  be  liable  for 
the  negligent  failure  of  the  agent  to  fulfill  the  princi- 
pal's contract,  the  principal  is  not  liable  for  the  ma- 
licious breach,  h\  the  agent,  of  the  contract  which  he 
was  appointed  to  perform  for  the  princijial;  as  we  un- 
derstand it,  that  if  one  hire  out  his  dog  to  guard  sheep 
against  wolves,  and  the  dog  sleep  while  the  wolf  makes 
away  Avith  a  sheep,  the  owner  is  liable,  but  if  the  dog 

3  New  Jersey  SteamLoat  Co.  v.  Brockett,  121  U.  S.  637,  7  Sup.  Ct. 
1039.  affirming  18  Fed.  156.  In  this  case  a  steamboat  company  was 
hold  liable  for  excessive  force  iist>d  by  one  of  its  employes  in  remov- 
ing a  deck  passenger  from  a  portion  of  the  boat  where  he  had  no  right 
to  be. 

*  Craker  v.  Railway  Co.,  3G  WMs.  G57. 
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play  wolf,  and  devour  a  sheep,  the  owner  is  not  liable. 
The  bare  statement  of  the  pro])()sition  seems  a  reductio 
ad  absurdnm.  The  caidiiial  difficnltv  in  the  ar<>nm'.  nt 
is  that  it  limits  the  contract.  The  carrier's  contract  is 
to  protect  the  passenger  against  all  the  world.  The 
appellant's  construction  is  that  it  was  to  protect  the 
respondent  against  all  the  world  except  the  conductor, 
whom  it  appointed  to  protect  her;  reserving  to  the 
shepherd's  dog  a  right  to  worry  the  sheep.  No  sub- 
tleties in  the  books  would  lead  us  to  sanction  so  vicious 
an  absurdity.  The  contract  of  carriage  was  very  sure- 
I3"  the  contract  of  appellant,  not  of  the  agent  who  sold 
the  ticket.  It  rested  with  appellant  to  perform  it,  by 
agents  of  its  own  choice,  on  its  own  resj)onsibility.  It 
chose  the  officers  of  the  train,  with  the  conductor  at 
their  head,  to  perform  its  contract  for  it.  Where  was 
the  corporation,  and  by  whom  represented,  as  to  this 
contract  and  this  passenger?  Not,  surely,  in  some 
foreign  board  room,  by  directors  making  regulations 
and  appointing  agencies  for  the  corporate  business. 
They  could  not  perform  this  contract.  Not,  surely,  in 
some  distant  office,  by  a  superintendent  or  manager,  is- 
suing the  orders  of  the  directors  to  his  subordinates. 
He  could  not  perform  the  contract.  Quoad  this  con- 
tract and  this  passenger,  the  corporation  was  present 
on  this  train  to  keep  it,  and  to  care  for  her,  represented 
by  the  officers  of  the  train,  who  possessed,  pro  hac  vice, 
the  Avhole  power  and  authority,  and  were  the  living- 
embodiment,  of  the  ideal  entity  which  made  the  con- 
tract, was  bound  to  keep  it,  and  is  appellant  here  to 
contend  that  it  has  no  responsibility  for  the  flagrant 
(904) 
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Tiolation  of  the  contract,  which  the  respondent  paid  it 
to  make  and  keep,  by  its  present  representatives  ap- 
pointed to  keep  it  in  its  behalf.  Lilve  the  English 
crown,  it  la}' s  its  sins  on  its  servants,  and  claims  that  it 
can  do  no  wrong.  We  cannot  bend  down  the  law  to 
such  a  convenience.  The  appellant  as  tortionsly  broke 
this  contract  as  sureh'  as  it  made  it;  committed  this 
tort  as  surely  as  it  made  this  contract."  ^ 

e  In  Dwiuelle  v.  Railroad  Co.,  120  N.  Y.  117,  24  N.  E.  319,  reversing 
45  Hun  (N.  Y.)  139,  it  is  said:  "The  duty  of  protecting  the  personal 
safety  of  the  passenger,  and  promoting,  by  every  reasonable  means, 
the  accomplishment  of  his  journey,  is  continuous,  and  embraces  other 
attention  and  services  than  the  occasional  service  required  in  giving 
a  passenger  a  seat  or  some  temporary  accommodation.  Hence  what- 
ever is  done  by  the  carrier  or  its  servant  which  interferes  with  or 
injures  the  health  or  strength  or  person  of  the  traveler,  or  prevents 
the  accomplishment  of  his  journey  in  the  most  reasonable  and  speedy 
manner,  is  a  violation  of  the  carrier's  contract,  and  he  must  be  held 
responsible  for  it."  In  Nieto  v.  Clark.  1  Cliff.  145,  Fed.  Cas.  No.  10,- 
262,  it  was  said:  "Passengers  are  entitled  to  respectful  treatment 
from  the  master  and  other  officers  in  charge  of  the  vessel,  and  may 
well  claim  to  be  exempt  from  insult  and  personal  violence  from  the 
crew.  They  do  not  contract  merely  for  ship  room  and  the  right  to 
personal  existence,  but  for  suitable  food,  comforts,  and  necessaries, 
and  for  protection  against  per,<onal  rudeness  from  all  those  in  charge 
of  the  vessel,  and  every  wanton  interference  with  their  persons.  In 
respect  to  female  passengers,  the  contract  proceeds  yet  further,  and 
includes  an  implied  stipulation  that  they  shall  be  protected  against 
obscene  conduct,  lascivious  behavior,  and  every  immodest  and  libidi- 
nous approach."  In  this  case  it  was  held  that  an  attempted  rape  ou 
a  femalf  pas,senger  by  a  seaman  warranted  his  discharge  in  a  foreign 
port.  In  Pendleton  v.  Kinsley,  3  Cliff.  41(J,  Fed.  Cas.  No.  10,922,  it 
was  said:  "The  principles  of  law  applicable  in  litigations  growing 
out  of  the  ]»elations  of  principal  and  agent  or  masti'r  and  servant  are 
not  the  principles  which  fully  define  the  rights,  duties,  obligations, 
and  liabilities  of  the  parties  to  this  controversy.     They  are  not  stran- 
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It  should  be  noted,  howeA'er,  that  there  are  a  few 
cases  in  apparent  conflict  with  this  rule.  In  an  early 
South  Carolina  case  it  was  held  that  the  captain  of  a 
steamboat  is  not  liable  for  injury-  to  a  passenger  caused 
by  the  accidental  or  careless  discharge  of  a  gun  by  the 
engineer,  a  free  mulatto,  because  he  was  not  acting 
within  the  scope  of  his  employment.®  So,  in  a  recent 
Pennsylvania  case  it  was  held  that  a  ferry  i^roprietor 
is  not  liable  for  the  drowning  of  a  passenger,  who  was 
thrown  overboard  b}'  one  of  the  ferrymen  during  a 

gers,  bearing  no  other  relations  to  eacli  other  than  one  citizen,  merelj' 
as  sneh,  bears  to  another;  but  the  defendant  was  a  carrier  of  pas- 
sengers by  water,  and  the  plaintiff  was  a  passenger  on  board  the 
steamer  of  defendant,  which  was  engaged  in  carrying  passengers  for 
hire  between  two  commercial  ports.  *  *  *  Passengers,  do  not  con- 
tract merely  for  ship  room  and  transportation  from  one  place  to  an- 
other, but  they  also  contract  for  good  treatment  and  against  personal 
rudeness  and  every  wanton  interference  with  their  persons,  either 
by  the  carrier  or  his  agents,  employed  in  the  management  of  the  ship 
or  other  conveyance;  and  for  the  fulfillment  of  those  obligations  the 
carrier  is  responsible  as  principal;  and  the  injured  party,  in  case  the 
obligation  of  good  treatment  is  broken,  whether  by  the  principal  or 
his  employer,  may  proceed  against  the  carrier  as  the  party  bound  to 
make  compensation  for  the  breach  of  the  obligation."  In  this  case, 
the  carrier  was  held  liable  for  a  violent  assault  committed  on  a  pas- 
senger by  a  clerk  of  a  steamer  while  engaged  in  his  duty  of  collecting 
fare.  See,  also,  Lakin  v.  Railroad  Co.,  15  Or.  220,  15  Pac.  Gil;  In- 
dianapolis Union  Ky.  Co.  v.  Cooper.  6  Ind.  App.  ,202,  33  N.  E.  219; 
Chicago,  R.  I.  &  P.  K.  Co.  v.  Kari-ett,  16  111.  App.  16;  Palmeri  v. 
Railway  Co.,  133  N.  Y.  261,  30  N.  E.  1001,  aflirming  60  Hun,  579,  14 
N.  Y.  Supp.  468. 

6  McClenaghan  v.  Brotk,  5  Rich.  Law  (S.  C.)  17.  27.  It  was  SJiid 
that  a  free  servant  and  the  master  are  both  sui  juris.  Both  are 
ecjually  capable  of  accounting  for  a  tort  civiliter.  A  slave  is  not. 
That  makes  the  difference  as  to  the  master's  liability  for  the  willful 
torts  of  his  free  servants  and  of  his  slaves, 
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quarrel  about  a  matter  whicli  did  not  appear  iu  evi- 
dence/ 


§  366.     SAME— APPLICATIONS  OF  RULE. 

Whenever  a  passenger  on  tlie  conveyance  of  a  com- 
mon carrier  is  unjustifiably  assaulted  and  beaten  by  an 
employe  vi'lio  owes  him  the  duty  of  protection,  the  car- 

7  Scanlon  v.  Suter,  158  Pa.  St.  275,  27  Atl.  963.  A  railroad  com- 
pany is  not  liable  for  the  criminal  and  malicious  act  of  an  employg. 
having  no  control  of  or  connection  with  an  engine  standing  on  a  side 
track,  in  moving  it  past  several  svitches  to  the  main  track,  and  there 
sending  it  forward  imattended  until  it  comes  into  collision  with  a 
passenger  train,  injuring  a  passenger.  Mars  v.  Canal  Co.,  54:  Hun, 
025,  8  N.  Y.  Supp.  107.  So  it  has  been  said  that  a  carrier  is  bound 
merely  to  exercise  the  highest  degree  of  practicable  care  and  skill 
in  guarding  a  passenger  from  an  assault  by  one  of  its  servants  outside 
of  the  scope  of  his  employment.  Louisville  &  N.  R,  Co.  v.  Kelly,  92 
Ind.  371.  A  colored  boy  boarded  defendant's  passenger  train,  and, 
by  mistake,  got  into  the  car  used  for  express  and  baggage.  The  ex- 
press mes singer,  not  in  the  railroad  company's  employ,  called  the 
baggage  master,  a  servant  of  the  railroad  company,  to  come  in,  that 
they  might  have  sport  with  the  boy.  The  baggage  master  left  his 
own  compartment,  and  complied.  Being  frightened  by  the  language 
and  conduct  of  the  two  men,  the  boy  jumped  from  the  running  train, 
receiving  fatal  injuries.  Held,  that  the  railroad  company  is  not  lia- 
ble for  the  acts  of  the  baggage  man,  unless  he  was  about  his  business 
when  he  quit  his  compartment  and  went  into  the  otlier.  and  partici- 
pated in  the  conduct  which  caused  the  injury.  Louisvilie,  N.  O.  &  T. 
Ry.  Co.  V.  Douglass,  69  Miss.  72:^.  11  South  93;J.  The  road  master  of 
a  railroad  and  a  sleeping-car  conductor  engaged  in  a  friendly  scuffle, 
during  which  one  of  them  was  unintentionally  knocked  against  a 
passenger  about  to  board  a  train,  kuocking  him  from  the  platform. 
Held,  that  they  were  not  acting  in  the  scope  of  their  employment 
while  so  scuffling,  and  that  the  company  was  not  liable  for  the  in- 
juries to  the  passenger  sustained  in  the  fall.  Goodloe  v.  Railroad 
Co.,  107  Ala.  233,  18  South.  166. 
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rier  is  liable  for  the  injury  suffered/  In  numerous 
cases  railroad  eonipanies  have  been  held  liable  for  as- 
saults on  passengers  by  conductors;  as,  for  example, 
where  the  conductor,  after  an  altercation  with  a  pas- 
senger standing  on  the  car  platform,  returns  to  a  car 
in  which  the  passenger  is  then  seated,  and,  approach- 
ing him  from  the  rear,  knocks  him  down,  and  maltreats 
him.-      So,  a  railroad  company  is  liable  for  the  willful 

§  366.  1  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  55  Kan.  715,  41  Pac. 
952. 

2  Dillingham  v.  Russell,  73  Tex.  47,  11  S.  W.  139.  A  railroad  com- 
pany is  liable  for  an  assanlt  on  a  passenger  committed  by  the  con- 
ductor, who  accused  the  passenger  of  an  attempt  to  defraud  the  com- 
pany out  of  fare  by  getting  on  the  train  at  a  station  preceding  the 
one  named  in  his  ticket,  and  who  violently  beat  the  passenger  when 
the  latter  resented  the  imputation,  and  offered  to  prove  his  statement 
by  another  passenger  in  an  adjoining  coach.  Randolph  v.  Railway 
Co..  IS  Mo.  App.  609.  And  also  where  the  conductor,  under  the  mi- 
takeu  belief  that  a  passenger  had  boarded  the  train  to  commit  a  rob- 
bery, pulls  him  from  his  seat,  and  strikes  him  on  the  head  with  a 
pistol,  thinlving  that  he  is  about  to  draw  his  own.  Texas  &  P.  Ry. 
Co.  V.  Graves,  2  Posey,  Unrep.  Cas.  (Tex.)  306.  A  colored  man  had 
had  a  ditficulty  with  the  conductor  and  bnggage  master,  arising  out 
of  their  refusal  to  check  his  baggage,  and  the  parties  were  arrested. 
Several  months  later  the  colored  man  was  a  passenger  on  the  con- 
ductor's train,  and  the  conductor  recognized  him,  threatened  to  shoot 
him,  and  went  to  get  his  pistol  for  that  purpose.  The  colored  man 
was  frightened,  and  jumped  from  the  train  while  in  motion.  Held, 
that  the  company  was.  lialile.  Gasway  v.  Railrtad  Co.,  58  Ga.  216. 
Where  a  conductoi-  of  a  freight  train,  after  refusing  to  carry  a  person 
who  had  applied  to  him  for  that  purpose,  uses  iu'^ultiug  language  to 
and  strikes  such  person  with  a  lantern,  instead  of  using  reasonable 
force  to  eject  him,  t!ie  company  is  liable  for  the  assault.  We.stern 
&  A.  R.  R.  V.  Turner.  7-  Ga.  292.  A  declaration  which  alleges  that, 
while  plaintiff  was  a  passenger  on  defendant's  train,  he  was  called 
out  by  the  conductor  at  an  intermediate  station,  and  there  assaulted 
and  beaten  by  the  conductor,  is  not  demurrable  for  failure  to  allege 
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or  nej:,ligent  act  of  its  conductor  and  brakeman,  while 
washing  out  the  caboose  attached  to  the  train,  in  turn- 
ing a  jet  of  water  on  a  passenger,  fliough  neither  was  au- 
thorized to  wash  out  the  cars  of  the  company  for  any 
purpose.'  This  liability  extends  to  the  tortious  acts 
of  its  employes  done  about  its  business,  in  checking  the 
baggage  of  passengers  at  the  several  stations  along  its 
line  of  road,  and  to  the  platform  or  area  along  its  cars 
necessary  to  be  used  by  the  passengers  in  attending  to 
procuring  seats  and  checking  baggage,  and  other  law- 
ful and  peaceful  acts  in  connection  with  their  travel; 
and  hence  the  company  is  liable  for  an  assault  on  a 
colored  passenger  by  the  baggage  master  and  the  con- 
ductor, during  a  dispute  caused  by  their  failure  to 
check  his  baggage.* 

While  it  is  doubtful  whether  a  brakeman,  in  the  ab- 
sence of  express  orders,  has  authority  to  eject  a  tres- 
passer, it  is  nevertheless  true  that  a  railway  company 
is  liable  for  an  injury  wantonly  inflicted  by  a  brakeman 
on  a  passenger.^ 

that  the  conductor  was  then  and  there  acting  in  the  prosecution  and 
■within  the  scope  of  his  business,  since  that  will  be  presumed  from  the 
fact  that  plaintiff  was  a  passenger  on  the  train.  Peeples  v.  Railroad 
Co..  60  Ga.  -JSl. 

3  Terre  Haute  &  I.  K.  Co.  v.  Jackson,  SI  Ind.  19. 

4  Gaaway  v.  Railroad  Co.,  58  Ga.  216. 

B  Wabash  Ry.  Co.  v.  Savage,  110  lud.  156,  9  N.  E.  85;  Lampkin  v. 
Railroad  Co.,  106  Ala.  287.  17  South.  448.  A  passtniger  got  into  an 
altercation  with  a  brakeman  about  the  passenger's  dog,  which  the 
brakeman  was  trying  to  remove  from  the  car.  'lli;'  passenger,  a  pow- 
erful lumberman,  slammed  the  brakeman  down  into  a  scat.  and.  as 
the  passenger  turned  away  to  resume  his  seat,  the  lirakcinaii  struck 
him  over  the  head  with  a  poker.  Held,  that  the  compa.  y  was  Kabe. 
Hanson  v.  Railway  Co.,  62  Me.  84.     A  railroad  company  is  liable  for 
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This  liability  also  extends  to  assaults  made  by  the 
porter  of  a  slee]»iug  car.  Thus,  where  a  passenger  on 
a  railroad  train  asks  permission  of  the  porter  of  a  sleep- 
ing car  to  enter  it  for  the  purpose  of  washing  his  hands, 
and  the  porter  without  excuse  commits  a  violent  as- 
sault on  the  passenger,  knocking  him  senseless,  the 
railroad  company  is  liable.^  So,  the  Pullman  Palace- 
Car  Company  has  been  held  liable  for  an  indecent  as- 
sault on  a  female  passenger,  committed  by  its  porter.' 

A  street-railway  company  is  liable  for  the  act  of  its 
driver,  who  refuses  the  tendered  fare  of  a  passenger, 
strikes  him,  knocks  him  off  the  car,  where  he  is  run 
over,  and  receives  injuries  of  Avhich  he  dies,^ 

au  assault  ou  a  passenger  by  a  brakeman,  growing  out  of  an  alterca- 
tion caused  by  the  brakeman's  refusal  to  permit  the  passenger  to  pass 
to  another  car  to  get  his  baggage  as  the  train  was  approacning  a  sta- 
tion; there  being  no  rule  of  the  company  prohibiting  a  passenger 
from  going  from  one  car  to  another  on  all  proper  occasions.  Atlanta 
&  W.  P.  R.  Co.  V.  Condor,  75  Ga.  51. 

6  Williams  v.  Car  Co.,  -40  La.  Ann.  417,  420,  4  South.  85. 

7  Campbell  v.  Car  Co.,  42  Fed.  4S4,  attirmed  by  divided  court,  154 
U.  S.  513,  14  Sup.  Ct.  1151.  Owing  to  a  washout,  it  became  necessary 
to  transfer  passengers  from  one  train  to  another.  Plaintiff,  a  pas- 
senger entitled  to  ride  on  a  sleeper,  was  put  in  an  ordinary  car  by  the 
porter  of  the  first  train.  PlaiutifC  thereupon  requested  the  porter  to 
return  his  sleeping-car  tickets,  or  procure  him  something  to  show 
that  he  was  entitled  to  ride  in  the  sleeper.  The  porter  refused  so  to 
do,  and  turned  to  go  away,  when  plaintiff  touched  him  lightly  on 
the  arm,  .saying  he  must  not  leave  without  some  satisfaction,  where- 
upon the  porter  knocked  plaintiff  down.  Held,  that  the  question 
whether  the  porter  was  acting  in  the  performance  of  his  duties  as 
an  agent  of  the  railroad  company  when  the  blow  Avas  struck  was  one 
of  fact  for  the  jury,  and  that  it  was  error  to  dismiss  the  complaint. 
Dwinelle  v.  Railroad  Co..  120  N.  Y.  117,  24  N.  E.  319. 

8  Winnegar  v.  Railway  Co.,  85  Ky.  547,  4  S.  W.  237.  A  driver  of  a 
street  car  beat  a  trespassing  newsboy,  when  the  passengers  inter- 
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The  same  principle  applies  in  all  its  strictness  to  car- 
riers by  water.  Thus,  a  cari'ier  by  steamboat  is  liable 
for  an  assault  on  a  passenger  by  tlie  engineer,''  or  by  the 
mate,'"  whether  or  not  they  were  actingwithin  the  scop- 
of  their  employment.'^  Nor  can  a  common  carrier  es- 
cape liability  for  injuries  to  a  passenger  on  his  steam- 
boat, caused  by  the  quarrelsome,  violent,  and  fighting 
crew,  by  showing  that  men  of  that  class  are  usually 
employed  for  such  work.'- 

The  carrier's  liability  is  not  confined  to  assaults  com- 
mitted by  his  servants,  but  it  extends  also  to  insults, 
threats,  and  other  disrespectful  conduct.  Thus,  a 
street-railway  company  is  liable  for  the  act  of  its  driver 
in  falsely  charging  a  passenger,  in  the  hearing  of  oth- 
ers, with  passing  counterfeit  money  in  payment  of  fare, 

fered.     The  driver  then  abused  the  passengers,  and  finally  entered  the 
car,  and  assaulted  one  of  them.     Held,  that  the  company  was  liable. 
Stewart  v.  Railroad  Co.,  90  N.  Y.  588. 
e  White  v.  Railroad  Co.,  115  N.  C.  631,  20  S.  E.  191. 

10  Sprinfjer  Trausp.  Co.  v.  Smith.  IG  Lea  (Tenn.t  498,  1  S.  W.  280. 

11  A  passenger  on  a  steamer  was  accused  by  the  steward  and  sev- 
eral waiters  with  not  having  paid  for  a  meal.  He  replied  that  he 
had.  but  that  rather  than  have  any  troulilo  he  would  pay  it  again. 
One  of  the  waiters  then  ordered  him  into  his  berth,  whereupon  plain- 
tiff, a  fellow  passenger,  said:  "I  do  not  think  they  have  any  right 
to  order  you  into  your  berth  until  you  get  ready  to."  The  steward 
and  the  waiters  thereupon  turned  on  plaintiff,  assaulted  him,  knocked 
him  down,  and  injured  him  severely.  Held,  tliat  the  steamboat  own- 
ers were  liable.  Bryant  v.  Rich,  106  Mass.  ISO.  AftiT  collecting  fare 
from  a  boy  who  was  a  passenger  on  a  steamer  the  clerk  charged  him 
with  having  hidden  under  the  boiler.  The  boy  denied  the  charge, 
and  tlie  clerk  assaulted  him.  inflicting  on  him  severe  injuries.  Held, 
that  tlie  owners  of  the  boat  were  liable.  Sherley  v.  Billings,  8  Bush 
(Ky.)  147,  l.")4. 

12  Mempliis  &  C.  Tai  kct  Co.  v.  I'ikey,  142  lud.  304,  40  N.  E.  527. 
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and  in  threatening  him  with  arrest."  So,  if  the  mas- 
ter of  a  vessel  forcibly  drives  the  passengers  out  of  the 
cabin,  if  he  compels  them  to  lodge  with  the  common 
hands,  if,  by  his  indecency,  rudeness,  or  brutality,  he 
shock  the  modesty  of  a  female  passenger,  so  as  to  oblige 
her  to  quit  the  cabin,  or  as  to  render  the  passage  com- 
fortless by  a  continued  series  of  vexation,  misery,  and 
torment,  both  he  and  his  employers  are  liable/* 

§  367.     SAME— JUSTIFIABLE  ASSAULTS. 

If  an  act  of  an  employe  be  lawful,  and  is  one  which 
he  is  justified  in  doing,  and  which  casts  no  personal  re 
sponsibility  upon  him,  no  responsibility  attaches  to  the 
employer  therefor.  Hence,  where  a  passenger,  with 
an  open  knife  in  his  hand  and  in  a  threatening  manner, 
approaches  the  conductor,  the  company  is  not  liable  for 
the  conductor's  act  in  shooting  and  wounding  the  pas- 
senger to  protect  himself  from  an  apparentlv  imminent 
danger.  And  the  fact  that  the  conductor  may  have 
been  in  no  actual  danger  does  not  render  the  company 
liable  if  he  acted  in  honest  and  reasonable  belief  of  im- 
mediate danger.  "An  employe  has  not  forfeited  his 
right  of  self-defense  by  assuming  service  with  a  com- 
mon carrier;  nor  does  a  common  carrier  engage  aught 

13  Latitte  v.  Railroad  Co..  43  La.  Am.  34,  8  South.  701.  But  in 
Parker  v.  Railway  Co.,  5  Hun,  57,  it  was  held  that  a  conductor  is 
not  in  the  discharge  of  his  duty  when  he  uses  insulting  language  to  a 
passenger  who  failed  to  get  off  at  his  station,  owing  to  the  failure  of 
the  train  to  stop  there,  and  the  company  is  not  liable  therefor. 

1*  Keene  v.  Lizardi.  3  T.a.  273.     A'essel  owners  are  responsible  for 
the  master's  excluding  a  cabin  passenger  from  the  use  of  the  cabin. 
St.  Aniand  v.  Lizardi,  4  La.  244. 
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against  the  exercise  of  tliat  right  by  his  emph)y6. 
There  is  no  misconduct  when  a  ^-ondiictor  uses  force 
and  does  injury  in  simple  self-defense;  and  the  rules 
which  determine  what  is  self-defense  are  of  universal 
application,  and  are  not  affected  by  the  character  of 
employment  in  which  the  party  is  engaged."  ^  So,  it 
seems  that  the  carrier  is  not  liable  for  an  assault  com- 
mitted by  one  of  its  servants  on  a  passenger  while  the 
latter  is  tempting  him  to  do  some  illegal  act;  as  a  sale 
of  liquor  in  violation  of  law  and  of  the  company's  or- 
ders.- 

On  the  question  whether  the  use  of  insulting  and  in- 
decent language  by  a  passenger  to  a  servant  of  the  car- 
rier will  relieve  the  carrier  from  liability  for  an  as- 
sault committed  by  the  servant  in  consequence  thereof, 
the  authorities  are  in  conflict.  The  better  rule  would 
seem  to  be  that  it  does.  On  this  subject,  the  supreme 
court  of  New  York  ^  uses  this  language:  "It  may  be 
true  that  the  use  of  the  abusive  language  to  the  driver 

§  367.  1  New  Orleans  &  N.  E.  R.  Co.  v.  Jopes.  142  U.  S.  18,  12 
Sup.  Ct.  109.  The  conductor  on  a  street  car  may  push  a  passenger, 
who  violently  assaults  him,  off  the  car  wliile  it  is  in  motion,  without 
rendering  the  railroad  company  liable  for  the  injury,  if  he  has  reason 
to  lielieve  at  the  time  that  this  action  is  necessary  for  his  protection. 
Hayea  v.  Railroad  Co.,  15  Mo.  App.  ijS;i.  Where  a  conductor  nialve.s 
two  iueiiectual  attempts  to  get  llie  ticket  of  a  passenger  asleep  in  his 
seat,  and  on  the  third  attempt  shakes  him  gently  and  pulls  his  ear, 
and  the  passenger  then  strikes  and  kicks  the  conductor,  who  returns 
no  blows  except  in  necessary  Sielf-defense.  and  uses  no  unnecessary 
force  in  removing  the  passenger,  the  railroad  company  is  not  liable 
as  for  an  assault  and  battery  by  the  conductor.  Russell  v.  Railroad 
Co.  (Sup.)  42  N.  Y.  Supp.  ('.78. 

2  Cassedy  v.  Car  Co.  (Miss.)  17  South.  373. 

3  Scott  V.  Railroad  Co.,  53  Hun,  414,  U  N.  Y.  Supp.  382. 
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did  not  justify  tlie  assault,  as  far  as  the  driver  is  con- 
cerned, in  the  eyes  of  the  criminal  law;  but  there  is  no 
reason  for  holding-  that  where  a  passenger,  by  his  own 
improper  and  insulting  behavior  while  a  passenger  on 
the  road  of  the  railway  company,  brings  upon  himself 
an  assault,  the  carrier  should  be  responsible.  Carriers 
are  held  to  the  strictest  responsibility.  They  must 
treat  their  passengers  respectfully,  and  protect  them, 
so  far  as  they  reasonably  can,  from  injury  or  insult  on 
the  part  of  their  employes.  But  there  is  also  a  respon 
sibility  on  the  part  of  the  passenger.  He  is  bound  to 
conduct  himself  in  an  orderly  and  decent  manner;  and 
if  he  forgets  his  obligations,  and  by  his  indecent  be- 
havior, and  by  the  use  of  language  which  is  morally 
certain  to  end  in  a  personal  encounter,  he  succeeds  in 
his  effort  to  bring  about  such  a  result,  certainly  the 
carrier  cannot  be  bound  to  protect  the  passenger,  un- 
der such  circumstances,  from  the  natural  and  probable 
results  of  his  own  acts.  *  *  *  The  duties  of  the 
carrier  and  the  passenger  are  reciprocal.  The  carrier 
is  bound  to  protect  the  passenger,  and  the  passenger, 
in  order  to  entitle  himself  to  such  protection,  is  bound 
to  behave  himself  in  a  decent  and  orderly  manner." 
In  a  Georgia  case  *  the  facts  were  as  follows:  A  dis- 
orderly passenger  defied  the  conductor,  and  drew  a  pis- 
tol. The  conductor  then  armed  himself,  and  compelled 
the  passenger  to  leave  the  car  at  the  point  of  a  pistol. 

4  Peavy  v.  Bankiiiji-  Co..  SI  (in.  4Sj,  8  S.  E.  70.     In  an  early  Ohio 
case  it  was  also  held  that  a  carrier  is  not  lial)le  where  an  arisault  l)y 
his  servant  is  provoked  by  tlie  al)usive  l.iiiL;n;i.ire  of  tlie  passenger. 
Little  Miami  li.  Co.  v.  Wetmore  (.ISU'J)  lU  chiu  St.  llu. 
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When  the  passenger  reached  the^Toiuid,  he  used  gross- 
ly vituperative,  obscene,  and  insulting  language  to  the 
conductor;  and  the  latter  shot  at  him,  hitting  him  in 
the  shoulder.  A  duel  then  ensued,  in  which  the  pas- 
senger was  shot  three  times.  It  was  held  that  though 
the  conductor,  excited  by  danger  and  irritated  by  in- 
sult, was  not  fully  excusable  for  the  shooting,  yet  the 
railroad  company  was  not  liable  for  the  consequence, 
since  it  was  plaintiff's  own  act  that  unfitted  the  con- 
ductor from  exercising  the  care  and  prudence  which 
are  essential  in  guarding  the  master's  interest  and  per- 
forming the  servant's  duty.  The  court  said:  "The 
plaintiff  spoiled  the  instrument,  and  then  sued  the 
manager  because  the  performer  did  not  make  good 
music.  It  was  the  plaintiff's  fault  that  the  conductor 
was  out  of  tune.'' 

There  are  several  cases,  however,  in  which  a  contrary 
conclusion  has  been  reached.  In  a  recent  Maryland 
case  ^  it  was  held  that  the  use  of  foul  and  abusive  lan- 
guage by  a  passenger  towards  a  conductor,  and  accus- 
ing the  latter  of  stealing  from  the  company,  will  not 
justify  the  conductor  in  striking  him  with  his  fist  and 
lantern;  nor  does  such  provocation  terminate  the  re- 
lation of  passenger,  so  as  to  free  the  company  from 
liability  for  sucli  assault.  The  court  said:  "A  con- 
ductor of  a  train,  doubtless,  has  his  paticMice  and  for- 
bearance severely  tested  at  times,  but  he  must  not  set- 
tle his  own  personal  difficulties  Avith  passengers  while 
they  are  such,  any  more  than  he  should  permit  others 

5  Baltimore  &  O.  K.  Co.  v.  Bargur,  8U  Aid.  23,  30  Atl.  oGU. 
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to  do  so  if  lie  could  avoid  it.  If  he  has  an  opportunity 
to  prevent  an  assault  on  a  passenger  in  his  charge,  it  is 
his  duty  to  do  so;  and  his  failure  to  make  a  reasonable 
effort  to  protect  the  passenger  from  such  assault  would 
make  the  company  responsible.  If  that  be  a  correct 
statement  of  the  law,  as  it  undoubtedly  is,  then,  a  for- 
tiori, the  company  must  be  liable  if  the  conductor 
makes  an  assault  on  one  who  is  still  a  passenger."  So, 
in  an  Illinois  case  '^  it  has  been  held  that  a  railroad  com- 
pany is  liable  for  an  assault  by  a  brakeman  on  a  pas- 
senger, provoked  by  the  passenger's  accusation  that 
the  brakeman  had  stolen  his  watch. 

No  doubt,  where  the  insulting  language  of  the  pas- 
senger is  provoked  by  the  carrier's  servant,  who  there- 
upon commits  an  assault,  the  carrier  is  responsible.' 
In  such  a  case  it  cannot  be  successfully  claimed  that 
the  servant  immediately  abandons  his  employment, 
and  commences  the  attack  solely  in  his  personal  ca- 
pacity.® So,  the  fact  that  the  passenger  had  on  some 
previous  occasion  used  slanderous  and  indecent  lan- 
guage about  a  female  relative  of  the  conductor  does  not 
relieve  the  company  from  liability  for  an  assault  by 
the  conductor.  Such  slanderous  statements  are  not 
even  admissible  in  evidence  in  mitigation  of  damages, 

0  Chicago  &  E.  R.  Co.  v.  P'lexman,  103  111.  r)4(i,  9  111.  App.  2.30.  The 
fact  that  a  dispute  occurred  lietween  plaintiff  and  the  conductor  as  to 
Avhcthcr  plaintiff  had  paid  his  fare,  and  that  plaintiff  called  the  con- 
ductor a  liar,  does  not  justify  an  as.sault  on  plaintiff  by  the  conductor, 
and  the  company  is  liable  for  injuries  inflicted  in  such  as.-^ault.  Cog- 
gins  V.  Railroad  Co.,  18  111.  App.  620. 

7  Wise  V.  Railway  Co.  (Ky.)  34  S.  W.  894. 

8  Texas  &  P.  Ry.  Co.  v.  Williams,  10  C.  C.  A.  4(J3,  (;2  Fed.  440. 
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unless  it  appears  that  this  was  the  first  meeting  after 
the  conductor  had  been  informed  thereof.® 


§  368.     SAME— WHEN  TERMINATES. 

This  absolute  liability  of  the  carrier  for  the  torts  of 
his  servants  terminates  when  the  relation  of  passenger 
and  carrier  terminates.  After  a  passenger  has  alight- 
ed from  the  train,  and  left  the  station  house  to  sell  his 
wares  as  a  peddler,  the  company  is  not  liable  for  an  as- 
sault on  him  by  one  of  its  sectionmen,  acting  under  the 
belief  that  he  is  a  spotter  and  a  spy  of  the  company.^ 
It  is  sometimes,  however,  a  very  close  question  whether 
or  not  the  relation  has  ceased,  within  the  meaning  of 
this  rule.  A  street  car  stopped  at  the  company's  barn 
before  it  had  reached  a  passenger's  destination.  The 
passenger  left  the  car,  and,  while  waiting  for  another 
on  the  public  street,  got  into  an  altercation  with  the 
conductor  about  the  failure  of  the  car  to  go  througlu 
and  the  conductor  assaulted  him.  It  was  held  that 
the  company  was  not  liable,  because  it  had  no  control 
over  the  place  where  plaintiff  was,  and  owed  him  n(» 
duty  to  protect  him  there  from  assaults.^      But  it  has 

8  East  Tennessee,  V.  &  (}.  Ry.  Co.  v.  Fleetwood.  90  (la.  23,  15  S.  E. 
778. 

§  368.     1  Krautz  v.  Railway  Co.,  12  Utah,  104,  41  Viu:  717. 

2  McGilvray  v.  Railway  Co.,  1G4  Mass.  122.  41  X.  E.  116.  A  pas- 
senger who  had  been  insulted  by  a  street-car  driver  left  the  car  when 
the  company's  office  was  reached,  and  before  his  journey  was  com- 
pleted, to  report  the  driver,  with  the  intention  of  resuming  his  journey 
on  the  same  car,  which  was  about  to  stop  for  a  change  of  horses. 
The  driver,  seeing  him  go  towards  the  oflice,  intercepted  him  before 
he  got  there,  and  violently  assaulted  him.     Held,  that  when  the  as- 
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been  held  that  a  railroad  company  is  responsible  to  a 
passenger  for  a  battery  committed  first  in  the  car,  aris- 
ing from  the  passenger's  delay  in  paying  his  fare,  and 
repeated  shortly  afterwards  at  the  office  of  the  com- 
pany, whither  the  passenger  had  gone  to  make  com- 
plaint to  the  superintendent.^  So,  where  a  passenger 
on  a  street  car  leaves  it  because  he  is  insulted  and  abus- 
ed by  the  driver,  and  is  pursued  and  beaten  by  the 
driver  in  the  street,  it  must  be  regarded  as  one  continu- 
ous wrong,  and  the  railway  company  is  as  much  liable 
as  if  the  beating  had  taken  place  in  the  car.* 

§  369.  INDEPENDENT  TORTS  OF  SERVANT. 

Under  no  test  is  a  master  liable  for  an  independent 
tort  of  the  servant,  causing  injury  to  a  person 
to  -whom  the  master  does  not  owe  a  special 
duty  of  care  and  protection. 

Before  a  master  can  be  held  liable  for  the  wrongful 
acts  of  his  servants,  it  must  be  made  to  appear,  not  only 
that  the  relation  of  master  and  servant  subsisted,  but 
that  the  act  of  the  servant  which  occasioned  the  injury 
Avas  done  in  the  course  of  his  employment.      The  mas- 

sault  was  committed  the  contract  of  carriage  had  ceased,  and  that  the 
company  was  not  responsible.  Central  Ry.  Co.  v.  Peacock.  tlO  Md. 
257,  14  Atl.  709.  This  is  certainly  a  doubtful  case.  So  in  Eads  v. 
Railway  Co.,  43  Mo.  App.  .j36,  where  it  was  held  that  if  a  passenger 
was  struck  on  the  head  with  a  bell  register  by  the  carrier's  servants 
while  being  ejected  from  the  car,  or  as  the  final  exertion  or  effoi-t  to 
get  him  off,  the  carrier  would  be  liaule,  but  not  if  he  was  struck  after 
his  expulsion  was  completed. 

3  Savannah  St.  &  R.  R.  Co.  v.  Bryan,  86  Ga.  312,  12  S.  E.  307. 

4  Wise  V.  Railway  Co..  91  Ky.  537,  16  S.  W.  351. 
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ter  is  not  liable  for  the  acts  of  the  servant  whieh  are 
not  connected  with  service  which  the  servant  had  been 
employed  to  perform.  In  order  that  the  master  may 
be  held  liable,  the  act  causing  the  injury  must  pertain 
to  the  duties  which  the  servant  was  employed  to  per- 
form. Hence  a  railroad  company  is  not  liable  for  in- 
jury to  one  struck  by  a  di-ill,  thrown  from  a  car  by  a 
baggageman,  which  was  regularly  carried  by  him  gra- 
tuitously for  plaintiff  without  the  company's  knowl- 
edge.^ So,  if  a  servant  of  the  company,  wnile  accom- 
plishing some  purpose  of  his  own,  without  the  scope  of 
his  duties,  injures  a  trespasser,  the  company  is  not  li- 
able." The  obligation  of  a  sleeping-car  company  for 
injury  to  a  stranger  who  enters  the  car  to  ask  the  privi- 
lege of  washing  his  hands,  and  is  there,  wantonly  and 
Avithout  provocation,  assaulted  and  beaten  oy  the  por- 
ter of  the  car,  is  not  governed  by  the  principles  regu- 

§  3G9.     1  Walker  v.  Railroad  Co.,  121  :Mo.  575,  2(]  S.  W.  360. 

2  Alabama  G.  S.  K.  Co.  v.  Harris,  71  Mis<.  74,  14  South.  263.  Plain- 
tiff took  passage  on  a  freight  train,  not  intended  for  passengers,  uniler 
an  agreement  with  the  trainmen  by  which  he  was  to  work  his  way. 
After  the  train  had  proceeded  part  of  the  way,  and  he  had  rendered 
some  service,  a  brakeman  collected  part  of  his  fare,  and  forcibly  at- 
tempted to  take  money  from  his  pocket.  In  the  struggle  which  en- 
sued, plaintiff  fell  or  was  pushed  from  the  running  train,  and  was 
injured.  Held,  that  he  could  not  recover  from  tlie  railroad  company. 
"It  is  true  that  even  a  trespasser  on  a  train  must  not  be  Knocked  off 
l)y  the  servant  of  the  company  engaged  about  the  master's  business 
in  putting  him  off;  but  tliat  rule  has  no  application  here,  where  the 
plaintiff  suffered  injury  from  his  own  comrades,  engaged,  not  in 
s.M'viug  the  railway  company  or  about  its  business,  but  illegally  en- 
j.  aged  in  a  scheme  of  their  own,  in  violation  of  duty  to  the  company, 
participated  in  by  the  plaintiff."  Alabama  &  V.  Ry.  Co.  v.  McAfee, 
71  Miss.  70,  14  South.  2G0.     See,  also,  ante,  §  359. 
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lating  the  liability  of  common  carriers,  under  the  con- 
tract of  carriao'e,  for  like  assaults  committed  by  their 
seryants  on  passengers.  The  obligation  or  the  com- 
pany in  such  a  case,  being  independent  of  any  con- 
tractual relation,  is  goyerned  by  the  general  principles 
of  the  laAy  of  master  and  seryant  common  to  all  systems 
of  law,  and  formulated  in  the  Louisiana  Ciyil  Code  as 
extending  to  all  "damages  occasioned  by  their  seryants 
in  the  exercise  of  the  functions  in  which  they  are  em- 
ployed." ^  So,  where  the  conductor  of  a  freight  train, 
on  discovering  that  a  car  has  been  broken  open,  and 
belieying  it  to  haye  been  done  by  a  trespasser  on  the 

3  Williams  v.  Car  Co.,  40  La.  Ann.  87,  3  South.  631.  A  fireman 
placed  the  end  of  a  hose  in  the  pocket  of  plaintiff,  who  was  riding  on 
the  engine.  The  engineer,  for  amusement,  turned  hot  water  into  the 
hose,  thinking  it  was  cold  water.  Held,  that  the  acts  of  the  engineer 
and  fireman  were  not  in  the  real  or  apparent  scope  of  their  duty, 
and  that  the  company  was  not  liable  for  the  scalding  of  plaintiff. 
"The  distinction  lies  in  this:  That  if  the  act  done— that  is,  the  dis- 
charge of  the  hot  water — Avas  one  authorized  to  be  done  by  the  serv- 
ants, and  was  at  the  time  being  done  in  the  discharge  of  their  duty 
as  such  servants,  then  the  master  would  be  responsible  for  the  con- 
sequences to  the  plaintiff,  although  the  servants  might,  in  the  dis- 
charge of  their  duty,  maliciously  and  mischievously  have  thrown  wa- 
ter on  the  plaintiff.  It  cannot  be  said  that  the  act  of  putting  the 
water  upon  the  plaintiff  must  have  been  authorized  by  the  master; 
but  it  is  the  act  itself  of  discharging  the  hot  water  that  must  have 
been  done  in  the  course  of  the  employment  of  the  servant,  and  for 
the  purpose  of  forwarding  the  business  of  the  master.  It  does  not 
matter  that  the  servant  might  have  used  the  same  appliances  in  the 
discharge  of  a  duty  to  the  master;  but  the  question  definitely  and 
distinctly  presented  is,  was  the  servant  in  the  particular  case  in  the 
discharge  of  his  duty?"  International  &  G.  N.  R.  Co.  v.  Cooper,  88 
Tex.  GOT,  32  S.  AV.  .^IT,  reversing  30  S.  W.  470.  A  railroad  company 
is  not  liable  for  the  act  of  one  of  its  brakemeu  in  kicking  a  person 
running  along  with  the  train,  but  making  no  effort  to  board  it.  Such 
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train,  coolly  walks  up  to  him  as  he  is  standing  quietly 
at  the  station,  saying  and  doing  nothing,  and  shoots 
him  down  without  a  word,  the  company  Is  not  respon- 
sible, since  the  act  is  murder,  entirely  beyond  the  scope 
of  any  employment  or  function  of  the  conductor.*  So, 
the  acts  of  a  conductor  in  stopping  his  train,  pursuing, 
with  a  pistol  in  his  hand,  a  bov  into  his  father's  house, 
seizing  the  boy,  and  carrying  him  off  on  the  train,  are 
not  within  the  scope  of  his  apparent  authority;  and  the 
company  is  not  liable  unless  it  commanded,  authorized, 
or  ratilied  them.^  So,  a  railroad  company  is  not  liable 
for  injuries  to  a  person  on  its  station  platform,  caused 
by  the  explosion  of  torpedoes  placed  underneath  the 
car  wheels  on  a  fourth  of  July  by  one  of  its  firemen.® 

§  370.     CONTRACTS    OF   AGENTS. 

The  general  rule  is  that  a  principal  is  liable  on  con- 
tracts made  by  his  agent  if  the  latter  acted  within  the 
scope  of  his  apparent  authority.  Thus,  a  general  pas- 
senger agent,  who  has  general  supervision  over  the 
company's  passenger  business,  may  bind  the  company 
by  a  contract  for  the  transportation  of  excursionists, 
though  he  had  no  real  authority  to  enter  into  the  par- 

an  act  is  not  only  willful  and  intentioaal,  but  plainly  outside  the 
general  limits  of  his  duty,  and  without  the  line  of  business  he  was 
employed  to  do  for  the  company.  :M()lloy  v.  Railroad  Co.,  10  Daly 
(X.  Y.)  403.  A  railroad  company  is  not  liable  for  injuries  to  an  escort 
of  a  passenger  who  was  accidentally  pushed  from  the  train  by  one  of 
<Tefendant's  servants.     O'Neil  v.  Railroad  Co..  2  Ohio  Cir.  Ct.  504. 

4  Candiff  v.  Railway  Co.,  42  La.  Ann.  477,  7  South.  001. 

5  Gilliam  v.  Railroad  Co.,  70  Ala.  2GS. 

«   Chicago,  B.  &  Q.  R.  Co.  v.  Epperson,  2G  111.  App.  72. 
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ticular  contract,  unless  notice  of  bis  lack  of  authority 
was  brought  home  to  the  other  contracting  part y.^  80, 
a  contract  of  shipment  to  a  point  beyond  the  company's 
liu;',  signed  by  its  station  agent,  who  admitted  that  he- 
had  been  issuing  bills  of  lading  to  points  beyond  the 
company's  line,  is  binding  on  the  company,  though  it 
has  given  written  instructions  to  him  not  to  make  such 
contracts.-  But  a  conductor  on  a  branch  road,  taking 
up  tickets,  and  giving  information  to  passengers,  repre- 
sents the  company  as  to  his  own  route,  but  does  not  rep- 
resent the  company  in  giving  information  as  to  the  run- 
ning and  operation  of  the  trains  on  the  main  line,  with 
which  he  has  no  employment;  and  hence  the  company 
is  not  bound  by  the  conductor's  statement  to  a  passen- 
ger that  a  fast  train  would  stop  at  his  destination,  when, 
as  a  matter  of  fact,  it  does  not  do  so.^     Neither  a  con- 

§  370.     1  Houston  &  T,  C.  Ry.  Co.  v.  Hill.  63  Tex.  381. 

2  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cole,  8  Tex.  Civ.  App.  635.  28  S.  W. 
391.  Representations  of  the  agents  of  a  steamsliip  company,  in  re- 
sponse to  inquiries  by  passengers,  that  a  certain  vessel  of  their  line, 
sailing  from  a  cholera  infected  port,  would  not  carry  steerage  pas- 
sengers, is  within  the  scope  of  their  apparent  authority  to  give  infor- 
mation to  passengei-s,  and  the  steamship  company  is  liable  for  all 
injuries  sustained  by  a  passenger  proximately  resulting  from  the 
falsity  of  such  representations.     The  Normaunia,  62  Fed.  469,  479. 

3  Atchison.  T.  &  S.  F.  R.  Co.  v.  Gants,  38  Kan.  608,  17  Pac.  54. 
A  passenger,  whose  destination  was  a  point  bej^oud  the  company's 
road,  boarded  a  train  without  buying  a  ticket.  He  told  the  conductor 
his  destination,  and  was  informed  that  the  fare  was  $3.10,  wliich  in 
reality  was  the  fare  to  the  last  station  on  the  company's  road,  and 
paid  that  sum  under  the  belief  that  it  was  the  fare  to  destination,  and 
the  conductor  did  not  undeceive  him.  The  connecting  carrier  re- 
fused to  carry  him,  witliout  payment  of  fare  for  the  distance  over 
its  road,  and  he  was  ejected.  Held,  that  in  the  absence  of  testimony 
that  the  first  carrier  authorized  its  couducti  r  to  collect  fares  for  points 
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diictor,  station  agent,  road  master,  ^or  solicitor  of  a 
railway  company  is  autliorized,  in  ordinary  cases,  to 
contract  for  surgical  attendance  upon  a  passenger  or 
employ^  injured  in  operating  the  trains  of  the  raihvay 
company,  so  as  to  bind  the  company/  A  general  super- 
intendent, however,  has  authority  to  employ  surgeons 
to  give  attention  to  persons  injured  by  the  trains  of  the 

beyond  its  line,  or  of  any  usage  or  facts  from  which  such  authority 
could  be  implied,  the  passenger  could  not  recover,  under  the  general 
principle  that  an  agent,  to  bind  his  principal,  must  act  within  the 
scope  of  his  agency.  Haggerty  v.  Railroad  Co.,  59  Mich.  366,  26  N. 
W.  639.  A  railway  company  entered  into  a  contract  for  the  construc- 
tion of  its  road,  binding  itself  to  furnish  a  construction  train  to  be 
used  in  carrying  material  for  laying  and  ballasting  the  road,  which 
train  was  in  charge  of  its  own  employes.  Held,  that  the  company 
was  not  liable  for  injuries,  caused  by  the  negligence  of  the  train  hands, 
to  one  of  the  contractor's  employes,  who  got  on  the  train  with  the 
conductor's  permission,  to  be  carried  from  the  place  of  work  to  his 
home.  The  conti-act  of  the  company  was  to  carry  materials  only, 
and  not  passengers,  and  the  conductor,  in  permitting  the  employe  to 
get  on  the  train,  was  not  acting  as  the  company's  agent.  Graham  v. 
Railway  Co.,  23  U.  C.  C.  P.  541;  Sheerman  v.  Railway  Co.,  34  U.  C. 
Q.  B.  451. 

•i  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Hoover,  53  Ark.  377,  13  S.  W.  1002; 
Peninsular  R.  Co.  v.  Gary,  22  Fla.  356;  Toledo,  W.  &  W.  R.  Co.  v, 
Rodrigues,  47  111.  IHS;  Tucker  v.  Railroad  Co.,  54  Mo.  177;  Brown 
V.  Railroad  Co.,  67  Mo.  122;  Atlantic  &  P.  R.  Co.  v.  Reisner,  IS  Kan. 
458;  Cooper  v.  Railroad  Co.,  6  Hun,  276;  Cox  v.  Railway  Co.,  3 
Exch.  268.  But  it  has  been  held  that  where  siach  injury  is  done  at 
a  point  diSitant  from  the  chief  othces  of  the  company,  and  there  is 
urgent  necessity  for  the  employment  of  a  surgeon  to  render  pro- 
fessional services  to  an  injured  employ^,  the  conductor,  if  he  is  the 
highest  agent  of  the  company  on  the  ground,  has  the  authority  to 
bind  the  corporation  by  the  employment  of  a  surgeon  to  render  the 
services  required  by  the  emergency.  Terre  Haute  &  1.  R.  Co.  v.  Mc- 
Murray,  98  Ind.  358.  A  division  superintendent  has  no  implied  au- 
thority to  hire  a  physician  to  attend  passengers  injured  by  inevitable 
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company  he  represents;  and  a  surgeon  employed  by 
that  officer  is  not  bound  to  institute  an  inquiry  for  the 
purpose  of  determining  whether  the  injured  man  was 
hurt  under  such  circumstances  as  rendered  the  com- 
pany liable/ 

accident,  and  not  through  any  negligence  of  the  company;   and,  to 
render  the  company  liable  for  the  physician's  services,  there  must  be 
evidence  of  an  express  authority.     Union  Pac.  Ry.  Co.  v.  Beatty,  35 
Kan.  2G5,  10  Pac.  845. 
6  Cincinnati,  I.,  St.  L.  »&  C.  R.  Co.  v.  Davis,  126  Ind.  99,  25  N.  E.  878. 
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CHAPTER   XXVI. 

CONNECTING  CARRIERS,   AND  LEASE  AND  OWNERSHIP  OF 
RAILROADS  AS  AFFECTING  CARRIER'S  LIABILITY. 

§  371.    Connecting  Carriers— Liability  of  Carrier  for  Its  Own  Torts. 

372.  Same— Liability  of  First  Carrier  for  Torts  of  Connecting  Car- 

rier. 

373.  Same— Partnership  or  .Joint  Management. 

374.  Same— Refusal  to  Honor  Ticliet. 

375.  Same— Rights  and  Liabilities  as  between  Themselves. 

37<J.  Use  of  Another's  Means  of  Transportation— Liability  of  Carry- 
ing Company. 

377.  Same— Liability  of  Track-Owning  Company. 

378.  Same— Railroad  and  Sleeping-Car  Companies. 

379.  Lease  of  Railroads— Liability  of  Lessee. 

380.  Same — Inability  of  Lessor. 

381.  Sale  of  Railroad. 

382.  Consohdation  of  Railroads. 

383.  Ultra  Vires  Defense. 

§  371.     CONNECTING  CARRIERS— LIABILITY  OF 
CARRIER  FOR  ITS  OWN  TORTS. 

A  connecting  carrier  is  not  relieved  from  liability 
for  injury  to  a  passenger  on  its  ovirn  road  by  the 
fact  that  the  ticket  -was  purchased  from,  and 
the  contract  of  carriage  -was  entered  into  with, 
another  carrier. 

By  accepting  a  person  as  a  passenger,  a  common 
carrier  becomes  subject  to  all  the  duties  and  liabilities, 
as  such,  though  the  contract  of  carriage  may  have  been 
entered  into  with  another  company.  The  right  which 
a  passenger  b^-  railway  has  to  be  carried  safely  does  not 
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depend  on  his  baviuii  made  a  contract,  but  the  fact  of 
his  being  a  passenger  casts  a  duty  on  the  company  to 
carry  him  safely.^  At  any  rate,  by  accepting  the  pas- 
senger under  these  circumstances,  the  connecting  car- 
rier adopts  the  contract  as  its  own.  Thus,  where  a 
railroad  ticket  entitles  a  passenger  to  cross  a  harbor 
at  his  destination  by  ferry,  and  a  coupon  attached  to 
the  ticket  is  accepted  in  payment  of  his  fare  on  the 
ferry,  a  municipal  corporation  which  controls  and  man- 
ages the  ferry  is  liable  for  injuries  to  the  passenger 
caused  by  the  negligence  of  the  officers  of  the  boat  dur- 
ing the  passage.^ 

§  372.     SAME— LIABILITY    OF    FIRST    CARRIER    FOR 
TORTS  OF  CONNECTING  CARRIER. 

By  the  -w^eight  of  American  authority,  the  liability 
of  a  common  carrier  terminates  at  the  end  of 
its  line,  and  is  not  extended  to  that  of  another 
company  by  the  sale  of  a  ticket  to  a  point  on 
that  line,  in  the  absence  of  a  special  contract 
or  a  partnership  arrangement  bet^veen  the  t"wo 
roads.  But  in  England  and  in  some  of  the 
American  states  the  company  issuing  such  a 
ticket  is  responsible  for  the  safety  of  the  pas- 
senger on  the  -whole  journey. 

In  this  country  it  is  generally  held  that  the  sale  of  a 
coupon  ticket  good  over  several  connecting  lines  of  rail- 

§  371.     1  Austin  v.  Railway  Uo.,  L.  R.  2  Q.  B.  442,  44.j,  per  Black- 
burn, J.     See,  also,  P'oulkes  v.  Railwaj-  Co.,  5  C.  P.  Div.  1G9. 

2  Mayor,  etc.,  of  St.  .John  v.  Macdonald,  14  Can.  Sup.  Ct.  1,  affirming 
25  New  Brunswick,  lilS. 
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way  does  not  operate  as  a  contract  by  the  selling  com- 
pany to  carry  the  passenger  to  his  destination,  but  only 
to  the  end  of  its  line,  and  to  deliver  him  to  the  next 
carrier  on  the  route  beyond;  and  that,  therefore,  in 
such  a  case,  the  selling  company  is  not  liable  for  in- 
juries to  a  passenger  while  transported  on  a  connect- 
ing road/  "The  obvious  import  of  such  a  transaction 
is  that  the  tickets,  for  passage  upon  roads  beyond  its 
own  line,  are  sold  by  the  first  road  as  agent  for  the 
others.  The  obligations  and  responsibilities  of  a  car- 
rier of  persons,  over  other  roads  than  its  own,  are  not 
thereby  assumed,  unless  its  relation  to  those  roads,  by 
contract  or  otherwise,  is  such  as  to  confer,  or,  at  least, 
to  consist  with,  that  character."  ^  "This  rule  of  liabil- 
ity," it  is  said  by  the  supreme  court  of  the  United 
States,  "is  adopted  generally  by  the  courts  of  this  coun- 
try," and  "is  in  itself  so  just  and  reasonable  that  we  do 
not  hesitate  to  give  it  our  sanction."  ^  It  has  accord- 
ingly been  held  that  a  railroad  company  which  sells  a 
ticket  to  a  point  beyond  its  line,  which  can  be  reached 
from  the  terminus  of  the  railroad  only  by  a  stagecoach 
owned  by  another  company,  is  not  liable  for  an  injury 
to  the  passenger  while  in  the  stagecoach,  where  there 

§  372.  1  Knight  v.  Railroad  Co.,  56  Me.  2:U:  Nashville  &  C.  R.  Co. 
T.  Sprayberry,  8  Baxt.  (Tenu.i  ;541,  9  Heisk.  (Teiin.i  x~*'2:  Kerrigan 
V.  Railroad  Co.,  81  Cal.  24S.  22  Pac.  677. 

2  Hartan  v.  Railroad  Co..  114  ^las^s.  44. 

s  Pennsylvania  R.  Co.  v,  Jones.  1.55  U.  S.  333,  15  Sup.  Ct.  1".6;  cit- 
ing Michigan  Cent.  R.  Co.  v.  Mineral  Springs  Manuf'g  Co.,  16  Wall. 
31S,  324;  Railroad  Co.  v.  Pratt,  22  Wall.  123,  129;  Myrick  v.  Railroad 
Co.,  107  U.  S.  102,  107,  1  Sup.  Ct.  425, 
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is  no  partkipation  in  the  profits  between  the  two  com- 
panies.* 

In  England  a  different  rule  prevails.  It  is  there 
held  that  a  railway  company  issuing  a  ticket  to  a  pas- 
senger for  a  journey  partly  on  its  own  line,  and  partly 
on  the  line  of  another  company,  may  be,  and  presum- 
ably is,  responsible  for  the  safety  of  the  passenger  on 
the  whole  journey,  and  is  liable  to  compensate  him  for 
injuries  caused  to  him  by  the  negligence  of  railway 
servants,  or  defective  construction  of  carriages  or  sta- 
tions, to  whichever  company  they  belong.^  This  rule 
seems  to  have  been  adopted,  in  all  its  length  and 
breadth,  in  Xew  Jersey.  The  sale  of  a  ticket  by  a 
railroad  company,  good  for  a  passage  from  one  point 
to  another,  is  an  undertaking  by  the  selling  company 
that  due  care  shall  be  used  for  the  passenger's  safety 
during  the  w^hole  course  of  his  journey  over  that  and 
other  roads,  both  in  the  management  of  the  trains  and 
the  construction  and  maintenance  of  the  lines  in  a  con- 
dition fit  for  his  passage  over  them.  And  this  liabil- 
ity is  not  changed  by  leases  and  agreements  between 
the  companies  having  connecting  lines,  appor-tiouing 
the  charges,  expenses,  and  fares  between  them,  of 
which  the  passenger  has  no  notice." 

It  has  been  held  in  several  states  that  a  carrier  may 
contract  as  principal  for  the  conveyance  of  a  passen- 

4  Hood  V.  Railroad  Co.,  22  Coun.  1;  Poole  v.  Railroad  Co.,  35 
Hun,  20. 

5  Great  Western  Ry.  Co.  v.  Blake,  7  Hurl.  &  N.  987.  901;  Thomas  v. 
Railway  Co.,  L.  R.  5  Q.  B.  22(j,  L.  R.  6  Q.  B.  206;  Foulkes  v.  Rail- 
way Co.,  5  C.  P.  Div.  160. 

6  Little  V.  Dusenberi-y,  46  N.  J.  Law,  614. 
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ger  over  the  whole  route,  including  his  own  and  that 
of  connecting  carriers;  and  such  a  contract  may  be 
established  h\  the  circumstances,  notwithstanding  the 
passenger  receives  tickets  for  the  different  lines  signed 
b}'  their  separate  agents/ 

§  373.     SAME— PARTNERSHIP  OR  JOINT  MANAGE- 
MENT. 

Where  a  partnership  or  joint  interest  exists  between 
two  railroads,  both  companies  are  liable  to  a  passen- 
ger holding  tickets  good  over  both  roads,  who  was  in- 
jured during  the  journey.^  Where  a  railroad  com- 
pany contracts  to  carry  a  party  of  excursionists  over 
its  own  and  another  road  for  one  lump  sum,  which 
it  divides  with  the  other  company,  the  two  compa- 
nies are  partners  as  to  that  transaction,  and  both 
companies  are  jointly  and  severally  liable  for  any  dam- 
ages occasioned  by  the  neglect  of  either  in  the  perform- 
ance of  any  duty  of  care  imposed  by  law  on  carriers  of 

-  Quimby  v.  Vanderbilt.  17  N.  Y.  306;  Williams  v.  Vanderbilt.  28 
N.  Y.  217,  affirming  21)  Barb.  491;  Ward  v.  Vanderbilt,  *40  N.  Y,  70, 
4  Abb.  Dec.  .J21,  affirming  Williams  v.  Vanderbilt,  29  Barb.  491; 
Wheeler  v.  Railroad  Co.,  31  Cal.  4B. 

§  373.  1  Wylde  v.  Railroad  Co.,  53  N.  Y.  156.  Where  a  Louisiana 
railroad  company  connects  witli  another  in  Texas  at  a  point  oa  the 
boundary,  and  through  trains  are  run  on  them,  and  the  servants  are 
employed  for  both  roads,  under  a  general  manager  who  has  charge 
of  the  entire  line,  both  roads  are  liable  to  a  passenger  for  transporta- 
tion begun  nn  the  Texas  road,  and  who  was  injured  while  on  the 
I>ouisiana  line.  If  there  was  not  a  partnership  between  the  two 
reads,  there  was  an  arrangement  by  wliich  they  were  to  be  operated 
as  one  line,  with  autliority  to  its  manager  to  make  tlu'ough  contracts 
for  the  carriage  of  passengers.  Howe  v.  Gibson,  3  Tex.  Civ.  App.  263, 
22  S.  W.  826. 
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passengers.^  So,  where  station  grounds  are  jointly 
used  and  maintained  by  two  railroad  companies,  both 
are  liable  to  a  passenger  on  one  of  them  injured  by 
reason  of  a  defective  approach,"  or  by  a  failure  to  light 
the  station  grounds.*  So,  where  two  railroad  compa- 
nies employ  the  same  ticket  agent  and  use  the  same 
track,  and  it  is  customary  for  each  company  to  accept 
the  tickets  of  the  other  on  its  trains,  both  companies 
are  liable  to  a  passenger  to  whom  the  agent  sold  a 
ticket  of  one  company,  and  whom  he  directed  to  get  on 
the  train  of  the  other.°  But  where  two  connecting- 
railroad  companies  use  a  station  jointly,  and  hire  one 
person  to  discharge  the  duties, of  ticket  agent  for  both, 
and  such  agent  sells  a  ticket  for  carriage  over  one  of 
the  roads,  the  other  comi)any  is  not  responsible  for  the 
negligence  of  the  road  over  wliich  the  ticket  entitles  the 
passenger  to  ride.**  So,  a  ticket  agent  at  a  union  sta- 
tion who  is  applied  to  for  a  ticket  over  a  certain  road 
acts  as  the  agent  of  such  road  in  receiving  the  fare  and 
in  issuing  the  ticket;  and  if,  by  mistake,  he  gives  the 
passenger  a  ticket  over  another  road,  the  latter  is  not 
liable  to  the  purchaser  for  the  agent's  negligence  or  its 
consequences." 

An  advei-tisement  by  a  railroad  company  that  it  runs 
its  trains,  or  connects  with  trains  of  other  companies, 
so  as  to  form  througli  lines,  without  breaking  bulk  or 

2  Collins  V.  Uaihviiy  Co.  (Tox.  (  iv.  Ai)i).»  :>'.)  S.  W.  CA?,. 

3  Gulf.  r.  &  S.  V.  Uy.  Co.  V.  (Jlinik  (Tex.  Civ.  Aiip.)  :'.(»  S.  W.  "JTS. 

4  Wal)ash.  St.  L.  &  P.  Ky.  Co.  v.  Wollf.  lo  111.  App.  437. 

6  Texas  &  T.  Ry.  Co.  v.  Dyo  (Tex.  Civ.  App.)  33  S.  W.  551. 

c  AtcluKon,  T.  iV:  S..F.  K.  Co.  v.  Cochran.  43  Kan.  225,  23  V.ir.  151. 

7  Stctt  V.  Kaihvay  Co.,  144  Im!.  125,  43  N.  E.  133. 
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transferring  passengers,  does  not  show  any  contract  or 
agreement  between  the  compa«iies  to  share  profits  and 
losses,  so  as  to  render  the  advertising  company  liable 
for  losses  on  the  others.  Such  arrangements  are  re- 
quired for  the  accommodation  of  the  public,  as  well 
as  the  convenience  of  the  roads  themselves/  Nor  does 
the  fact  that  one  railroad  company  owns  stock  in  an- 
otlK^r  show  a  partnership,  or  agreement  to  run  the  two 
roads  on  common  account.'' 

§  374.     SAME— REFUSAL  TO  HONOR  TICKET. 

In  the  absence  of  any  arrangement  between  connect- 
ing carriers,  there  is  no  obligation  on  the  part  of  either 
to  honor  passenger  tickets  issued  by  the  other. ^  The 
wrongful  act  of  a  ticket  agent  in  selling  a  ticket  pur- 
porting to  be  good  over  the  line  of  a  connecting  road 
will  not  render  the  connecting  road  liable  for  refusing 
to  honor  the  ticket,  and  for  ejecting  the  passenger, 
where  it  has  never  held  out  such  ticket  agent  as  its  em- 
ploy^.^ 

But  where  there  is  an  arrangement  between  connect- 
ing carriers  to  honor  tickets  issued  by  each  other,  the 

8  Peimsylvania  R.  Co.  v.  Jones,  155  U.  S.  33<},  15  Sup.  Ct.  1.30;  Har- 
tan  V.  Railroad  Co.,  114  Mass.  44. 

0  Pemisylvania  R.  Co.  v.  Jones.  155  U.  S.  Xi'i.  15  Sup.  Ct.  13(5. 

§  :574.  1  Oregon  S.  Jm  &  U.  N.  Ry.  Co.  v.  Xoitluiu  R.  Co.,  51  Fed. 
405;    Matthews  v.  Railroad  Co.,  38  S.  C.  421).  17  S.  K.  225. 

-  Houston  &  T.  C.  R.  Co.  v.  Ford.  53  'lex.  304.  An  agreement  be- 
tween two  oonnectins  railroad  companies  authorizing  one  of  them 
to  sell  ticlvets  over  the  line  of  the  other  in  one  direction  does  not  au- 
thorize it  to  sell  tickets  good  for  the  opposite  direction;  and  the  holder 
of  such  a  ticket  cannot  de-.rand  transportation  over  the  connecting 
line.     Anderson  v.  RaiU-oad  Co.,  Fed.  Cas.  No.  3G0. 
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connecting  carrier  will  be  liable  for  its  refusal  to  honor 
a  ticket  good  over  its  line  issued  by  the  other  company.^ 
The  fact  that  conductors  have  been  in  the  habit  of  hon- 
oring tickets  issued  by  a  connecting  road  is  evidence  of 
such  an  arrangement;  *  and  so  is  the  fact  tliat  such  a 
ticket  has  been  honored  by  several  conductors  before 
it  was  objected  to/  So,  where  a  passenger  purchases 
a  coupon  ticket,  without  notice  of  the  fact  that  the 
connecting  carrier  has  notified  the  first  carrier  to  dis- 
continue the  sale  of  such  tickets,  the  connecting  car- 
rier has  no  right  to  eject  the  passenger  from  its  train. "^ 
Where  a  passenger  has  purchased  such  a  coupon  ticket 
in  good  faith,  from  an  agent  acting  within  the  general 
scope  of  his  employment,  it  is  the  duty  of  the  several 
companies  named  therein  to  honor  it  until  it  is  used 
or  expires  by  its  own  limitation.  They  are  bound  by 
the  statements  and  agreements  expressed  in  the  ticket, 
made  by  the  agent  selling  it,  as  to  its  time  limit  and 
stop-over  privileges." 

It  is  generally  held  that  a  railroad  company  which, 
without  authority,  issues  a  ticket  purporting  to  be  good 
over  the  line  of  a  connecting  carrier,  is  liable  for  the 
refusal  of  the  connecting  carrier  to  honor  the  ticket.* 

3  Lundy  v.  Railroad  Co.,  66  CaJ.  191,  4  Pac.  1193. 
■i  Speucer  v.  Lovejoy,  96  Ga.  657,  23  S.  E.  836. 

5  Young  V.  Railroad  Co.,  115  Pa.  St.  112,  7  Atl.  741. 

6  Peuiisylvauia  R.  Co.  v.  Connell,  112  111.  295.  Thi.s  decision  i& 
doubtful,  because  it  would  seem  that  a  railroad  company  has  an  ab- 
solute right  to  refuse  to  honor  tickets  over  its  line  issued,  without  its 
consent,  by  another  company. 

7  Young  V.  Railroad  Co.,  115  Pa.  St.  112,  7  Atl.  741. 

8  Central  R.  R.  v.  Combs,  70  Ga.  533;  Cherry  v.  Railroad  Co..  61 
Mo.  Aiip.  303;    Hudson  v.  Railway  Co.,  9  Fed.  879;    Thomas  v.  Mills, 
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By  selling  snch  a  ticket,  the  railroad  compaQV  under- 
takes that  the  coupon  will  be  recognized  and  honored 
by  the  road  over  whose  line  it  purports  to  give  a  right 
of  transportation.  The  rule  that  a  railroad  company 
which  sells  a  coupon  ticket  good  over  its  own  and  con- 
necting lines  does  not  undertake  to  carry  beyond  its 
own  line  has  no  application  to  such  a  case.  So,  a  car- 
rier contracting  for  passage  over  its  own  and  a  connect- 
ing line,  having  agreed  to  reserve  a  stateroom  on  such 
connecting  line,  is  liable  in  compensatory  damages  to 
the  purchaser  of  a  through  ticket  who  was  unable  to 
secure  his  stateroom  on  the  connecting  line  by  reason 
of  the  fact  that  there  were  more  tickets  sold  than  state- 
rooms reserved.'' 

But  the  supreme  court  of  Illinois  has  held  that  a  rail- 
road compan}'  which  sells  to  a  ticket  broker  several 
thousand  tickets,  good  over  its  own  and  a  connecting 
line,  is  not  liable  for  the  refusal  of  the  connecting  line  to 
honor  the  tickets,  after  it  has  passed  into  the  hands  of 
a  receiver.  In  selling  the  tickets,  the  selling  company 
acted  really  as  agent  for  the  connecting  line,  and  was 
not  liable  for  the  latter's  failure  to  perform  the  con- 
tract, nor  did  it  impliedly  undertalve  that  the  coupons 
should  be  honored  by  its  principal.^" 

4  E.  D.  Smith  (N.  Y.)  7.j.  A  raili'oart  company  selling  a  ticket  over 
a  connecting  road,  which  by  mistake  of  its  ticket  agent  fails  to  desig- 
nate the  place  of  destination,  is  liable  for  the  act  of  one  of  its  servants 
at  the  connecting  station,  in  refusing  the  i)a!ssenger  admittance  to  the 
connecting  train,     (irittiu  v.  Kailrcad  Co.,  41  Hun  (N.  Y.)  448. 

8  Bussman  v.  Transit  Co.,  71  Fed.  654;  Id.,  9  Misc.  Rep.  410,  29  N. 
Y.  Supp.  10(J6. 

10  Chicago  &  A.  R.  Co.  v.  Mulford,  1C.L>  111.  522,  44  N.  E.  861,  re- 
versing 59  111.   App.  479.     It  is  certainly  a  startling  proposition  of 
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§  375.     SAME— RIGHTS  AND  LIABILITIES  AS  BE- 
TWEEN THEMSELVES. 

The  numerous  arrangements  subsisting  in  this  coun- 
try between  railroad  companies  for  through  traffic 
rest  on  the  voluntary  consent  of  the  various  railroads. 
A  court  of  equity  has  no  power,  either  at  common  law 
or  under  the  interstate  commerce  act,  to  compel  a  rail- 
road company  to  enter  into  a  contract  with  another 
company  for  a  joint  through  rate  and  joint  through 
routeing  of  freight  and  passengers.^  But  in  many  of 
the  states  railroad  companies  are  required  by  statute  to 
so  run  their  trains  as  to  facilitate  the  transfer  of  freight 
and  passengers  at  the  intersection  with  other  rail- 
roads.^ 

In  some  cases,  a  carrier  which  has  been  compelled 
to  pay  a  judgment  obtained  against  it  by  one  of  its  pas- 
sengers may  recover  the  amount  from  another  carrier, 
which,  as  between  themselves,  is  primarily  liable  there- 
for. Thus,  where  a  stage  company,  a  common  carrier 
of  passengers,  employs,  as  part  of  its  route,  a  fenw, 
owned  by  another  person,  across  the  Mississippi  river, 
the  ferry  owner  must  respond  to  tlie  stage  company  for 
damages  which  it  is  compelled  to  and  does  pay  for  in- 
law that  a  raili'oad  company  which  is-sjuos  a  ticket  purporting  to  be 
good  over  its  own  and  a  connecting  line  does  not  impliedly  undertake 
that  the  ticket  shall  be  honored  by  the  connecting  line.  Such  a  rule 
would  leave  one  who  has  purchased  a  ticket  good  over  a  connecting 
line  entirely  without  a  remedy,  if  issued  without  authority  from  the 
coimectiug  carrier. 

§  37.5.     1  Little  Rock  &  M.  R.  Co.  v.  St.  Louis.  1.  M.  &  S.  Ry.  Co., 
41  Fed.  559. 

2  Gen.  St.  Conn.  188S,  §  3520;    Gen,  St.  Kan.  ISSO,  par.  1212. 
(934) 


Ch.    26)  CONNECTING    CARRIERS LIABILITIES.  §    376 

jiuies  to  a  passenger  on  its  sta^,  caused  by  the  negli- 
gence of  those  in  charge  of  the  ferry  while  the  stage 
is  in  their  possession  for  the  purpose  of  carriage  over 
the  river.^  But  a  connecting  carrier  which  has  eni- 
])"oYed  exct^ssive  force  in  ejecting  a  person  traveling  on 
a  ticket  wrongfully  issued  by  another  company  cannot 
recover  from  the  selling  company  the  amount  of  a  judg- 
ment rendered  against  it  for  the  ejection.  The  use  of 
excessive  force  was  its  own  wrong.* 

5  376.     USE  OF    ANOTHER'S   MEANS   OF   TRANSPOR- 
TATION—LIABILITY OF  CARRYING  COMPANY. 

In  England  and  in  most  of  the  states  of  this  coun- 
try, a  railroad  company  -which  issues  a  ticket 
for  a  journey  in  the  course  of  w^hich  its  O'wn 
train  or  cars  pass  over  a  track  o-wned  by  an- 
other company  is  responsible,  as  common  car- 
rier, for  the  safety  of  the  passenger  through- 
out the  entire  journey.  But,  in  some  of  the 
American  states,  the  liability  of  the  carrying 
company  does  not  extend  beyond  its  o^wn  track. 

In  England,  the  rule  stated  in  the  black-letter  text  is 
pc  rfectly  settled.  "Where  a  railroad  company  issues 
a  ticket  for  a  journey  in  the  course  of  which  the  train 
which  conveys  the  passenger  has  to  pass  along  a  por- 
tion of  a  line  of  railway  belonging  to  another  company 
(whether  it  be  under  running  i^owers  pursuant  to  an 
act  of  parliament,  or  whether  it  be  under  any  particu- 

3  Blakeley  v.  Lo  Due,  li)  Miiiii.  1ST  (Gil.  1~>'J).    See,  also,  auto,  p.  ol7. 
i  Pennsylvania   R.  Co.  v,  Wabat-li,  St.  L.  &  P.  Ky.  Co.,  I.jT  U.  S. 
Z-T),  15  Sup.  Ct.  570. 
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lar  contract  for  a  participation  in  profit  or  otherwise), 
the  contract  betAveen  the  railroad  company  and  the 
traveler  to  whom  such  ticket  is  issued  is,  upon  every 
principle  of  law,  a  contract,  not  only  that  they  will  not 
themselves  be  guilty  of  any  negligence,  but  that  the 
passenger  shall  be  carried  with  due  and  reasonable 
care  along  the  whole  line  from  one  end  of  the  Journey 
to  the  other."  ^  This  rule,  though  it  seems  to  be  some- 
what at  variance  with  some  of  the  cases  under  connect- 
ing carriers,  also  prevails  in  most  of  the  American 
states.  "A  railroad  company  which  enters  into  a  con- 
tract with  another  company,  giving  it  the  right  to  op- 
erate its  trains  over  the  track  of  such  other  company, 
must  see  and  know  that  the  track  is  in  good  and  safe 
condition,  and  that  the  trains  of  the  other  company  are 
so  ordered  as  not  to  interfere  with  the  full  discharge 
of  its  own  duty  to  its  passengers,  because  such  trains 

§  376.  1  Thomas  v.  Railroad  Co.,  L.  R.  5  Q.  B.  226,  L.  R.  6  Q.  B. 
266;  Great  Western  Ry.  Co.  v.  Blake,  7  Hurl.  &  N.  987.  Defendant 
railway  company  operated  its  trains  between  two  stations  over  the 
track  of  another  company,  by  virtue  of  statutory  powers,  and  the 
profits  of  the  traiiic  between  the  two  points  were  divided  between  the 
companies.  Plaintitf  purchased  a  round-trip  ticket  between  the  two 
points  from  the  track-owning  company,  but  traveled  in  a  train  owned 
and  operated  by  defendant.  Owing  to  the  carriage  being  unsuited 
to  its  platform  at  the  point  of  destination,  which  belonged  to  the  track- 
owning  company,  plaintiff  sustained  injury  in  alighting.  Held,  that 
defendant  was  liable,  though  no  contract  existed  between  it  and  plain- 
tiff, since,  having  accepted  plaintiff  as  a  passenger,  it  was  its  duty 
to  provide  safe  means  of  alighting.  Foulkes  v.  Railway  Co.,  5  C.  P. 
Div.  157.  Where  a  passenger  is  carried  on  a  railroad  which  enters 
a  station  over  the  line  of  another  road,  the  carrying  company  is  liable 
for  an  accident  occurring  because  ot  a  misplaced  switch  which  was 
under  the  supervision  of  its  own  employes.  Birkett  v.  Railway  Co. 
(18.jJn  4  Hurl.  &  N.  729. 
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would  be  a  danger  against  which  it  is  bound  to  pro- 
vide." ^  One  of  the  leading  American  cases  on  this 
subject  is  McElroy  v,  Nashua  &  L.  E.  Corp.,^  where  it 
was  held  that  a  railroad  company  is  responsible  to  one 
of  its  passengers  for  injuries  sustained  through  the 
mismanagement  of  a  switch  on  its  road,  though  the  per- 

2  aiurray  v.  Railroad  Co.,  60  Conu.  512.  34  Atl.  oUG.  The  defend- 
ant, by  contract,  ran  its  trains  for  about  a  mile  over  the  tracks  of 
another  company,  subject  to  the  latter's  control  and  direction.  A  pas- 
senger on  defendant's  train  jumped  therefrom  to  escape  an  imminent 
collision  between  it  and  a  train  of  the  other  company.  Held,  that  the 
operatives  of  such  train  were  to  be  regarded,  for  the  purposes  of  the 
<?ase,  as  the  servants,  of  defendant,  and  that  it  was  liable  for  their 
misconduct,  and  that  it  was  immaterial  that  a  bitter  feeling  existed 
between  them  and  the  employes  on  its  own  train  on  account  of  a 
labor  strike.  To  the  same  effect  see  Id.,  34  Atl.  50G.  A  railroad 
company  is  held  to  the  exercise  of  due  care  for  the  safety  of  all  per- 
sons while  exercising  its  franchises,,  whether  on  its  own  road  or  that 
of  another  company.  This  duty  was  imposed  by  law  when  it  re- 
ceived its  franchises,  which  holds  good  in  all  times  and  in  all  places; 
and  if  the  company  operates  its  ti'aius,  over  the  road  of  another,  by 
contract  or  lease,  it  must  see  and  know  that  the  track  is  in  a  good 
and  safe  condition,  not  only  for  the  safety  of  its  passengers,  but  also 
for  the  safety  of  persons  rightfully  near  the  track,  and  liable  to  in- 
jury by  its  being  used  when  in  an  unsafe  condition.  Waba.sii,  St.  L. 
i^c  P.  Ry.  Co.  V.  Peyton.  106  111.  534.  Though  a  railroad  company  Is 
not  the  owner  of  the  cars  or  the  track  on  which  it  receives  a  passen- 
ger, and  though  the  employes  making  up  the  train  are  not  its  em- 
ployes, yet  if  the  use  of  the  car  and  the  track,  and  the  labor  in  mak- 
ing up  the  train,  are  all  to  enable  it  to  exercise  its  functions  and  per- 
form its  duties  as  a  common  carrier,  the  car  and  the  track,  and  the 
servants  employed  in  making  up  the  train,  are  to  be  regarded  as  its 
cars,  tracks,  and  servants,  so  far  as  the  rights  of  the  passenger  ai'e 
concerned;  and  it  is  liable  for  injuries  caused  through  the  negligence 
of  such  servants  in  making  uj)  the  train.  Hannibal  &  St.  J.  R.  Co.  v. 
Martin,  111  111.  211),  233;    Id.,  11  111.  App.  386. 

8  4  Cush.  400. 
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SOU  operating  the  switch  was  employed  by  another 
road,  and  though  the  switch  was  built  by  that  conii)auy 
to  connect  its  road  with  that  of  defendant/  So  a  rail- 
road company  which  sells  a  passenger  a  ticket  to  a  point 

4  A  railroad  company  operating  its  train  over  the  track  of  another 
company  is  not  relieved  from  liability  for  injury  to  one  of  its  pas- 
!^eugers,  caused  by  its  negligence  concurring  with  that  of  the  other 
company,  by  a  statute  detiuing  the  liability  of  the  companies  among 
themselves  for  injiu-ies  happening  on  the  road  so  used  in  common. 
Eaton  V.  Railroad  Corp..  11  Allen  (Mass.)  .300.  If  a  passenger,  in  a 
i-ailroad  car  standing  on  a  side  track,  is  injured  by  the  car  being 
struck  by  the  car  of  another  company,  through  the  negligence  of  a 
brakeman  in  the  employ  of  such  company,  in  connecting  the  two  cars 
for  the  purpose  of  carrying  otit  a  contract  between  the  corporations 
for  their  joint  benefit,  an  action  may  be  maintained  by  the  injured 
person  against  the  corporation  owning  The  car  on  which  he  is  a  pas- 
senger. White  v.  Railroad  Co.,  136  Mass.  321.  See.  also,  Littlejohn 
V.  Railroad  Co.,  148  Mass.  4TS.  20  X.  E.  103.  A  railroad  company 
which  sells  a  ticket  good  to  a  particular  station  is  liable  for  injuries 
to  the  pas.senger,  inflicted  through  the  negligence  of  the  servants  of 
another  company  with  whom  the  carrier  company  has  contracted  for 
the  motive  power.  Keep  v.  Railroad  Co.,  10  Fed.  4.j4.  9  Fed.  <J2.j. 
A  railroad  company  selling  a  ticket  over  its  own  and  a  connecting 
line,  which  connecting  line  is  merely  the  means  of  reaching  the  real 
terminus  of  its  road,  and  to  which  its  train  is  transferred,  must  be 
held  responsible  for  any  negligence  during  the  transfer,  whether  by 
the  acts  or  omissions  of  its  own  immediate  servants,  or  those  of  the 
connecting  line  by  which  it  causes  its  train  to  be  .so  transferred. 
Chicago  &  A.  R.  Co.  v.  Gates.  61  111.  App.  211.  Where,  by  an  ar- 
rangement betw<'en  two  railroad  companies,  the  trains  of  one  are 
run  over  the  tracks  of  the  other,  and  regularly  stop  at  intermediate 
stations  to  receive  and  discharge  passengers,  to  whom  tickets  bearing 
the  names  of  both  companies  are  sold  in  the  usual  way  by  the  track- 
owning  company's  ticket  agent,  the  proceeds  being  divided  between 
the  two  companies,  the  track-owning  company  Avill  be  deemed  the 
agent  of  the  other  in  issuing  the  tickets,  and  the  latter  is  bound  to 
accept  them.  Pittsburgh,  C,  C.  &  St.  L.  Ky.  Co.  v.  Berryman,  11  Ind. 
App.  iUO,  36  X.  E.  728. 
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beyond  its  own  line,  and  wbicli  places  her  in  a  car, 
and  transports  her  to  her  destination  without  change 
of  cars,  is  liable  for  injuries  sustained  by  the  negligent 
starting  of  the  train  while  attempting  to  alight.^  So, 
where  a  stagecoach  company  uses  a  ferry  as  part  of 
its  route,  the  ferry  company  must  be  considered  as  the 
agent  or  servant  of  the  stage  company,  so  as  to  render 
the  latter  liable  for  injuries  to  a  passenger  on  a  coach, 

5  Chollette  v.  Kailroad  Co.,  2G  Neb.  1. ")'.».  41  N.  W.  1106.  A  railroad 
company  which  agree.s  to  run  an  exour.sion  train  to  a  point  beyond 
its  own  lines,  and  sells  tickets  to  that  point,  is  liable  for  injuries  to 
a  passenger  Avhile  the  train  is  on  the  track  of  the  connecting  carrier, 
caused  by  the  negligence  of  the  connecting  carrier's  servants.  Wash- 
ington V.  Railroad  Co..  101  N.  C.  239.  7  8.  E.  789.  A  railroad  com- 
pany which  advertises  an  excursion  to  a  city  that  can  be  reached  only 
over  the  line  of  a  terminal  association,  but  which  treats  the  city  as 
one  of  the  stations  on  its  road,  is  responsible  for  an  injury  to  a  pas- 
senger while  the  train  is  being  haulea  by  the  terminal  association  over 
its  tracks  to  the  city.  Chicago  &  A.  R.  Go.  v.  Dumser,  161  111.  190, 
43  N.  E.  698,  affirming  60  111.  App.  93.  It  is  the  duty  of  a  railroad 
company  using  a  i)latform  in  a  depot  belonging  to  another  company 
to  see  that  the  platform  used  is  safe  and  convenient  for  pa.s«engers  to 
get  in  and  out  of  the  cars,  regardless  of  any  arrangement  with  such 
other  company;  and  if  ice  on  the  platform  is  dangerous  to  passengers 
getting  on  and  off  the  cars,  the  company  is  liable,  whether  or  not  the 
ice  was  placed  there  by  its  own  servants.  Seymour  v.  Railway  Co., 
3  Biss.  43,  Fed.  Cas.  No.  12,685.  In  Pennsylvania,  the  state  at  one 
time  owned  a  railroad,  and  the  motive  power  used  to  operate  trains 
thereon.  The  cars  and  rolling  stock,  however,  were  owned  by  private 
individuals,  and  persons  desiring  to  travel  over  the  road  entered  into 
contracts  with  these  private  individuals.  The  state  furnished  the- 
servants  who  controlled  the  motive  power,  and  also  appointed  an 
agent  to  collect  from  passengers  tolls,  due  the  state.  Held,  that  the 
private  individuals  operating  the  cars  were  liable  for  injuries  to  pas- 
sengers caused  by  the  negligeme  of  the  state's  agents.  Peters  v.  Ry- 
lands,  20  Pa.  St.  497. 
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caused  by  the  negligence  of  the  ferry  company  while 
transporting  it  across  the  river.® 

But  some  of  the  American  courts  have  also  applied 
to  this  class  of  cases  the  principle  that  a  railroad  com- 
pany is  not  responsible  for  injuries  to  a  passenger  oc- 
curring beyond  the  end  of  its  line.  A  carrier  of  pas- 
sengers by  railroad,  who  rightfully  runs  his  cars  upon 
the  railroad  of  another,  over  which  he  has  no  control  or 
right  beyond  that  of  running  his  own  cars  upon  it,  is 
not  liable  for  injuries  sustained  by  his  passenger  while 
upon  that  road,  which  are  occasioned,  without  his 
fault,  by  the  misconduct  or  negligence  of  the  operatives 
of  that  road,  over  whom  he  had  no  control.^ 

A  railroad  company  running  its  train  over  the 
tracks  of  another  railroad  is  unquestionably  liable  for 
the  negligence  of  its  servants  in  running  the  train  into 
one  operated  by  the  other  company,  killing  a  passen- 
ger on  that  train,  though  the  servants  of  the  other  com- 
pany may  also  have  been  negligent,® 

6  McLean  v.  Burbank,  11  Minn.  277  (Gil.  189). 

■!■  Sprague  v.  Smith,  29  Vt.  421.  From  the  terminus  of  defendant's 
raih'oad,  its  trains  were  operated  a  distance  of  30  miles  over  the  track 
of  the  Missouri  Paritic  Railway  Company,  which  used  its  own  loco- 
motive, furnished  its  own  train  crew,  and  had  entire  control  of  the 
train  and  train  men  while  on  its  road.  A  passenger  who  had  pur- 
<hased  a  ticket  from  tho  Missouri  Pacific  Railway  to  a  station  on  its 
railroad,  over  which  it  thus  operated  defendant's  train,  was  killed 
by  the  premature  starting  of  the  train  while  in  the  act  of  alighting 
at  destination.  Held,  that  since  deceased  was  not  defendant's  pas- 
senger, and  since  it  had  no  control  over  the  train  hands,  the  mere 
fact  that  it  owned  the  cars  used  by  the  Missouri  Pacific  Company  in 
transporting  him  did  not  make  it  liable  for  his  death.  Smith  v.  Rail- 
way Co.,  85  Mo.  418  ;  ,Id.,  9  Mo.  App.  598. 

8  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Groves,  .56  Kan.  601.  44  Pac.  629. 
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g  377.     SAME— LIABILITY  OF  TRACK-OWNING  COM- 
PANY. 

A  railroad  company  is  no  doubt  responsible  for  in- 
juries to  its  own  passengers  caused  b}'  the  negligence 
of  another  company  using  its  track;  as,  for  instance, 
in  cases  of  collision.^  This  certainly  holds  true  where 
the  other  company  uses  the  track  without  legislative 
authority;  for,  as  we  shall  presently  see,  a  railroad 
company  cannot  relieve  Itself  from  any  part  of  its  lia- 
bility to  passengers  by  a  lease  of  its  road  made  with- 
out legislative  authority.^  So,  a  railroad  company 
which  sells  a  ticket  for  a  pass^age  over  its  road,  and 
which  receives  the  passenger  on  a  car  operated  and 
run  by  it,  is  liable  for  injuries  to  the  passenger  caused 
by  the  negligence  of  its  employes,  though  the  company 

§  377.  1  Illinois  Cent.  R.  Co.  v.  Barron,  5  Wall.  90.  A  railroad 
company  which  permits  the  construction  of  an  inclined  track  from  a 
stone  quarry  down  to,  and  partly  on,  the  railroad  line,  is  liable  for  the 
negligence  of  the  quarryman  operating  cars  on  such  inclined  track, 
by  which  a  passenger  on  the  railroad  is  injured;  and  the  fact  that 
the  negligent  act  which  caused  the  injury  was  performed  on  the  laud 
of  the  quarryman  is  immaterial.  The  gravity  road  being  built  and 
operated  partly  on  the  land  of  the  railroad  by  the  quarryman,  he  was 
a  licensee  of  the  railroad,  which  became  liable  for  the  negligence  of 
the  quarryman  and  of  his  employes.  Lynch  v.  Ilailroad  Co.,  8  App. 
Div.  458,  40  N.  Y.  Supp.  775.  But  in  England  it  has  been  held  that 
the  track-owning  company  is  not  liable  for  an  injury  to  one  of  its 
passengers  in  a  collision  caused  solely  by  the  disobedience  of  signals 
given  by  its  servants  to  the  employes  of  another  company  running  a 
train  over  the  road  under  statutory  authority.  Wright  v.  Railway 
Co.,  L.  R.  8  Exch.  137. 

2  See  post,  §  o8l». 
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did  not  itself  owu  the  engine  and  ears.^  A  railroad 
company  which  charters  a  train  to  an  association  for 
an  excursion  for  a  lump  sum  is  nevertheless  bound  to 
protect  passengers  on  the  train  from  insult  and  abuse, 
though  the  tickets  are  sold  by  the  association,  which 
had  entire  control  of  the  excursion.* 

As  to  the  liability  of  a  railroad  company  for  injuries 
to  passengers  on  the  cars  of  another  company  while 
running  over  its  road,  the  authorities  are  not  quite  uni- 
form. The  better  rule  would  seem  to  be  that  a  rail- 
road company  which  permits  another  company  to  run 
trains  over  its  track  is  liable  to  a  passenger  on  such 
train  for  injuries  sustained  by  reason  of  defects  in  the 
roadbed,^  but  not  for  injuries  caused  solel}'  by  the  neg- 
ligence of  the  carrying  company's  servants.*'  In  an 
early  New  Hampshire  case,  however,, it  was  held  that  a 
railroad  company,  by  giving  permission  to  another  rail- 
road to  use  part  of  its  track,  is  under  no  duty  to  the  pas- 
senger of  the  other  railroad.  The  claim  of  such  pas- 
senger, if  injured,  is  on  the  company  with  whom  he 
contracts.^ 

3  Hanuibal  &  St.  J.  R.  Co.  v.  Martin.  Ill  111.  210;  Id.,  11  111.  Api). 
3SG. 

4  Collins  V.  Railway  Co.  (Tex.  Civ.  App.)  39  S.  W.  CAS. 

5  Scliopman  v.  Railroad  Corp.,  9  Cusli.  (Mas.s.)  24;  Stodder  v.  Rail- 
road Co.,  50  Hun,  221,  2  N.  Y,  Supp.  780,  affirmed  121  N.  Y.  655,  24  X. 
p].  l(i!)2.  A  railway  company  over  which  another  has  running  power.s 
is  liable  to  a  passenger  on  the  other  company's  train  for  injuries  sus- 
tained through  the  negligence  of  one  of  its  own  servants  at  a  sta- 
tion owned  by  it,  though  on  a  platform  entirely  devoted  to  the  business 
of  another  company.     Self  v.  Railway  Co..  44  T.  P.  344. 

6  Clymer  v.  Central  R.  Co.  of  X.  J.,  5  Blatchf.  317,  Fed.  Cas.  Xo. 
2,912. 

7  Murch  V.  Railroad  Corp..  29  X.  H.  9. 
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§  378.     SAME— RAILROAD  AND  SLEEPING-CAR  COM- 
PANIES. 

A  railroad  company  which  runs,  as  part  of  its  train, 
sleeping  cars  owned  by  another  corporation,  is  respon- 
sible to  passengers  in  the  sleeping  cars,  who  have  paid 
to  the  sleeping-car  company  an  extra  fare  for  the  priv- 
ilege of  riding,  for  negligence  in  the  construction  of  the 
car,  and  for  the  negligence  of  the  employes  of  the  sleep- 
ing-car company.  The  law  will  not  ])ermit  a  railroad 
company,  engaged  in  the  business  of  carrying  passen- 
gers for  hire,  through  any  device  or  arrangement  with 
a  sleeping-car  company  whose  cars  are  used  by  and 
constitute  a  part  of  the  train  of  the  railroad  company, 
to  throw  off  the  duty  of  providing  proper  means  for  the 
safe  conveyance  of  those  whom  it  has  agreed  to  carry.' 

The  duty  of  the  sleeping-car  company  to  its  passen- 
gers has  already  been  touched  upon.-  By  the  sale  of 
a  sleeping-car  or  a  parlor-car  ticket,  the  company  ob- 

§  378.  1  Pennsylvania  Co.  v.  Roy.  102  U.  S.  401;  Kailroad  Co.  v. 
Walrath,  'AS  Ohio  St.  4()1. 

2  See  ante,  §  205.  The  Pullman  Coiniiany,  by  its  nioile  of  man- 
aginj;  these  sleeping  cars,  represents  to  the  traveling  public  that  they 
may  be  occupied  with  reasonable  safety  and  comfort  as  sleeping  cars.; 
ami.  by  receiving  pay  for  the  use  thereof,  the  company  agrees  with 
its  patrons  that  it  will  exercise  ordinary  care  to  secure  the  comfort 
and  safety  of  those  using  the  same  for  the  purposes  for  which  such 
cars  are  furnished.  The  person  or  persons  placed  in  charge  of  such 
sleeping  cars  by  the  Pullman  Company  are  bound,  as  employes  of  the 
coirpany,  to  the  exercise  of  ordinary  care  for  the  protection  and  com- 
fort of  persons  using  such  cars  in  accordance  with  the  regulation  of 
the  company;  and  if  such  person,  either  through  failure  to  exercise 
proper  care,  or  by  willful  niisconducl  on  his  part,  pt-rmits  or  causes  in- 
jury to'happeu  to  an  occupant  of  the  sleeping  car  placed   mider  his 
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ligates  itself  to  furnish  a  suitable  car  for  the  occupa- 
tion of  the  passenger  throughout  the  route  indicated! 
by  the  ticket,  to  furnish  the  passenger  a  continuous  pas- 
sage on  such  a  car,  according  to  the  running  time  of 
the  trains,  and  to  furnish  proper  attendance.  But  the 
sleeping-car  or  parlor-car  company  is  not  liable  for  the 
failure  of  the  railroad  company  to  run  its  trains  on  ac- 
count of  a  riot,^  or  for  the  failure  of  the  railroad  corn- 
pan}^  to  carry  the  passenger  to  destination/  The  ob- 
ligation of  the  palace-car  company  is  to  accommodate 
the  passenger  with  a  drawing-room  only  so  long  as  the 
railroad  company  will  haul  it.  So,  w^here,  by  contract 
between  a  railroad  company  and  a  sleeping-car  com- 
pany, the  railroad  company  is  vested  with  the  power 
to  determine  who  shall  be  entitled  to  enjoy  the  accom- 
modations of  the  sleeping  car,  and  by  what  regula- 
tions the  use  of  the  car  shall  be  governed,  the  sleeping- 
car  company  is  not  liable  for  the  expulsion  of  a  passen- 
ger from  one  of  its  cars  by  the  conductor  of  the  railroad 
company,  on  the  ground  that  he  did  not  have  a  ticket 
entitling  him  to  ride  in  the  sleeping  car.^  But  it  has 
been  held  that  where  a  passenger  holding  a  railroad 
ticket  applies  to  the  agent  of  a  sleeping-car  company 

charge,  the  Pullman  Company  will  be  liable  for  the  damages  caused 
thereby.  Campbell  v.  Car  Co.,  42  Fed.  484,  attirmed  by  divided  court, 
154  U.  S,  513,  14  Sup.  Ct.  ll.-)l. 

3  Simms  v.  Car  Co.,  22  Fed.  Cas.  159. 

4  Duval  V.  Car  Co.,  10  C.  C.  A.  331,  02  Fed.  2G5. 

B  Lawrence  v.  Car  Co.,  144  Mass.  1,  10  N.  E.  723;  Lemon  v.  Car 
Co.,  52  Fed.  262.  Where  a  passenger  holding  a  second  class  ticket  is 
ejected  from  a  sleeping  car  by  the  employes  of  a  railroad  company, 
assisted  by  a  servant  of  the  sleeping  ear  company,  on  the  ground 
that  the  rules  of  the  railroad  company  prohibit  second  class  pas- 
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for  a  ticket  for  a  sleeping  berfh,  and  exliibits  his  rail- 
road ticket,  the  sleeping-car  company  will  be  liable  to 
liim  for  his  ejection  from  the  sleeping  car  by  the  rail- 
road conductor  on  the  ground  that  his  railroad  ticket 
does  not  entitle  him  to  transportation  over  that  line.'' 

^5  379.     LEASE  OF  RAILROADS— LIABILITY  OF 

LESSEE. 

The  lessee  of  a  railroad  is  liable  for  all  injuries  re- 
sulting from  the  negligent  operation  and  man- 
agement of  the  road. 

In  the  foregoing  sections  the  respective  liabilities  of 
lessors  and  lessees  of  railroads  have  been  to  some  ex- 
tent touched  upon.  But  in  the  cases  there  discussed 
there  was  a  joint  user  of  the  ti-acks  by  the  lessor  and 
lessee,  while  in  the  cases  now  to  be  considered  the  en- 
tire control  and  operation  of  the  road  have  passed  from 
the  hands  of  the  lessor  into  those  of  the  lessee. 

Clearly,  the  liability  of  a  common  carrier  of  passen- 
gers is  the  same,  whether  he  owns  the  means  of  trans- 
portation, or  whether  he  has  hired  them  from  some 
third  person.  Thus,  where  a  passenger  is  injured  by 
the  washing  away  of  a  railroad  embankment,  the  fact 
that  the  carrier  is  the  lessee  of  the  railroad  does  not 
relieve  it  from  the  consequences  of  its  OAvn  negligence; 
and  it  is  bound  to  see  that  its  road,  whether  owned  or 

sensors  from  riding  in  tho  sleeping  car,  the  ejection  is  the  act  of  the 
railroad  company,  and  not  of  the  sleeping  car  company.  Pnllman 
Palace  Car  Co.  v.  Lee.  41)  111.  A  pp.  75. 

<■■  Pullman  Palace  Car  Co.  v.  McDonald,  2  Tex.  Civ.  App.  o22,  21  S. 
W.  04-,. 
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leased,  is  safe  and  sufficient  between  the  stations  from 
and  to  wbicli  it  nndertakes  to  transport  passenjiers/ 
So,  a  railroad  company  which  hires  stagecoaches  to  be 
rnn  between  a  station  and  a  neighboring  village  is  lia- 
ble for  an  injury  to  a  passenger  who  was  injured  by  the 
overturning  of  the  stagecoach  in  which  he  was  riding, 
with  the  intention  of  taking  passage  on  a  train  at  the 
station.- 

§  380.     SAME— LIABILITY  OF  LESSOR. 

A  lease  of  a  line  of  railway,  made  -without  legisla- 
tive authority,  is  void;  and  the  lessor  -will  con- 
tinue liable  for  the  negligence  of  the  lessee  af- 
fecting the  public,  the  latter  being  treated  as 
operating  the  road  as  a  mere  agent  of  the 
lessor.  By  the  ■weight  of  authority,  the  legis- 
lative consent  to  the  lease  is  suflB.cient  to  re- 
lieve the  lessor  from  this  liability,  and  there 
need  not  be  an  express  statutory  exemption. 

There  is  great  unanimity  of  opinion  that  the  lessor 
is  liable  for  the  negligence  of  the  lessee  in  operating 
the  railroad,  if  the  lease  is  made  without  legislative 
sanction.  The  reasons  for  the  rule,  as  generally  stat- 
ed, are  as  follows:  (1)  Where  the  power  to  sell  or 
lease  is  not  expressly  conferred  upon  a  quasi  public 
corporation,  it  will  not  arise  by  implication.  The 
enumeration  of  corporate  powers,  in  such  a  case,  im- 
plies the  exclusion  of  all  others  not  necessary  to  the 
reasonable  enjoyment  of  those  conferred.     (2)  Thesell- 

§  379.     1  Philadelphia  &  I?.  R.  Co.  v.  And;  is(  n.  \U  Pa.  St.  3".l. 
2  Buffett  V.  Railroad  Co.,  40  X.  Y.  KJS. 
(940J 
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ing  or  leasing  of  a  railway  line  is  an  abdication  of  the 
public  duties  imposed  upon  such  corporation  bv  law, 
and  it  is  contrary  to  public  policy  that  such  duties 
should  be  abandoned,  or  imposed  on  another,  without 
legislative  sanction.  This  rule  has  been  applied  in 
numerous  cases  affecting  passengers.'  So,  it  has  been 
held  that  where  a  railroad  company,  which  has  by  its 
charter  the  right  to  own  and  operate  steamboats,  char- 
ters or  lets  a  steamboat,  manned  by  its  own  officers 

§  380.     1  AiTOWsmith  v.  Railroad  Co.,  57  Feci.  H)5;    Feoria  &  R.  I. 
E.  Co.  V.  Lane.  83  lU.  448;    Pennsylvania  Co.  v.  Ellett.  132  111.  052,  24 
N.  E.  559;    Central  Railroad  &  Banking  Co.  v.  Phinazee,  93  Ga.  4SS, 
21  S.  E.  GG;    Chatfanooga,  R.  &  C.  R.  Co.  v.  Liddell,  85  Ga.  482.  11  S. 
E.  853;    Abbott  v.  Railroad  Co.,  80  X.  Y.  27;    Fisher  v.  Railway  Co., 
39  W.  Va.  366,  19  S.  E.  578;   Ricketts  v.  Railway  Co.,  33  W.  Va.  433, 
10  S.  E.  801;    International  c^  G.  X.  Ry.  Co.  v.  Underwood,  67  Tex. 
589,  4  S.  W.  216;    International  &  G.  X.  Ry.  Co.  v.  Eckford,  71  Tex. 
274.  8  S.  W.  679;  Bouknight  v.  Railroad  Co.,  41  S.  C.  415.  19  S.  E. 
915;    Washington,  A.  &  G.  R.  Co.  v.  Brown,  17  Wall.  445.     In  an 
action  against  the  owner  of  a  railroad  for  negligence  in  its  operation, 
a  prima  facie  case  is  made  out  by  proof  that  defendant  is  the  owner, 
of  the  road,  without  proving  that  the  persons  in  charge  were  his  ser- 
vants or  employes.     It  is  not  necessary  for  plaintiff  to  show  that  the 
owner  of  the  road  had  not  leased  it.  or  had  not.  in  some  other  way. 
given  the  entire  control,  management,  and  operation  of  it  to  anothtT 
person.     A  railroad  in  operation  differs  in  some  respects  from  ordi- 
nary property:    and  we  cannot  see  that  its  admitted  owner  can  be  in- 
jured by  the  inference,  in  the  absence  of  proof  to  the  contrary,  that  he 
is  operating  it.     Davis  v.  Button,  78  Cal.  247.  LS  Pac.  133.  20  Pac. 
545.     A  railroad  company  leasing  a  train  and  train  liands  to  anotlier 
person  for  the  purpose  of  running  an  excuision  is  lial)le  for  injuries 
caused  by  such  person's  misconduct  in  forcibly  excluding  from  the 
train  one  who  has  purchased  a  ticket  from  the  company.     Che.-apeake 
&  O.  R.  Co.  V.  Osborne  (Ky.)  30  S.  W.  21.     In  some  states,  statutes 
make  the  fessor  and  lessee  of  a  railroad  jointly  liable  upon  all  rights 
of  action  arising  out  of  the  operation  and  maintenance  of  the  road. 
Rev.  St.  Ohio  1890,  §  330.J. 
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and  crew,  under  its  pay,  to  the  managers  of  an  excur- 
sion, it  is  liable  for  injuries  to  a  passenger  resulting 
from  the  negligent  or  wrongful  acts  of  its  servants,  un- 
less it  has  transferred  to  the  hirers  the  exclusive  right 
to  discharge  the  servants  and  employ  otJiers  in  their 
stead;  and  this  is  so,  although  the  contract  of  car- 
riage w^as  between  the  passenger  and  the  hirer;  and 
it  is  immaterial  that  the  boat  was  chartered  to  run  to 
points  not  on  the  regular  route  of  defendant.^ 

Several  well-considered  cases  further  hold  that  leg- 
islative permission  to  a  railroad  company  to  lease  its 
road  to  another  company  will  not  absolve  the  lessor 
from  liability  for  injuries  to  passengers  inflicted  by 
the  lessee,  unless  such  absolution  is  expressly  granted 
by  the  legislature.^  So,  where  a  street  railroad  is 
made  liable  by  its  charter  for  any  injury-  that  any  per- 
son may  sustain  by  reason  of  the  negligence  or  miscon- 
duct of  its  agents  or  servants,  the  fact  that  it  there- 
after, with  the  consent  of  the  commonwealth,  leases  a 
X)ortion  of  its  road  to  another  company,  does  not  re- 
lieve it  from  liability  for  injuries  sustained  by  a  pas- 
senger on  a  car  of  the  lessee  caused  by  the  negligence 
of  the  lessee's  servants.* 

2  White  V.  Kailioad  Co.,  115  N.  C.  631,  20  S.  E.  191.  The  lessors  of 
a  steamer  are  not  liable  for  an  injury  to  a  passenger  caused  by  the 
negligence  of  the  lessees,  who  have  the  entire  and  exclusive  posses- 
f-ijn,  control,  and  management  thereof.  Gulzoni  v.  Tyler,  64  Cal.  334. 
3U  Pac.  981. 

3  Ft.  Worth  St.  Ky.  Co.  v.  Ferguson,  9  Tex.  Civ.  App.  610.  29  S.  W. 
61;  Singleton  v.  Kailroad,  TO  Ga.  404;  Chollette  v.  Railroad  Co.,  26 
^eb.  159,  41  N.  W.  1106. 

4  Braslin  v.  Railroad  Co.,  145  Mass.  64,  13  N.  E.  65.  A  horse  rail- 
road cori  oration,  which  by  its  charter  was  rendered  liable  for  all  in- 
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But,  on  the  other  hand,  it  has  been  explicitly  held 
that  statutory  authority  to  lease  its  road  will  exempt 
the  lessor  from  liability  for  injuries  to  passengers 
caused  by  the  negligence  of  the  lessee,  without  an  ex- 
press exe*mption  from  liability  by  statute/ 

juries  caused  by  the  carelessness  or  misconduct  of  its  servants  or 
agents,  was  by  a  subsequent  statute  autliorized  to  lease  its  road,  but 
the  statute  expressly  provided  that  the  lease  should  not  exempt  or  re- 
lease the  corporation  from  any  duty  or  liability  to  which  it  would 
otherwise  be  subject.  Held,  that  a  passenger  injured  by  the  negli- 
gence of  the  lessee's  servants  might  maintain  an  action  therefor 
against  the  les.sor.     Quested  v.  Railroad  Co.,  127  Mass.  204. 

5  Arrowsmith  v.  Railroad  Co.,  57  Fed.  165;  Mahouey  v.  Railroad 
Co.,  63  Me.  68;  Fisher  v.  Railroad  Co.,  34  Hun,  433.  In  Arrowsmitli 
V.  Railroad  Co.,  the  court  said:  "Where  obligations  are  imposed  by 
charter  or  statute  law  upon  a  railroad  corupany  for  the  protection  and 
advantage  of  the  general  public  not  having  coutract  relations  with  it 
(such  as  statutory  requirements  to  fence  the  tracli,  and  liability  for 
fires  caused  by  engines  running  on  the  road),  it  may  very  well  be  said 
that  a  general  authority  to  lease  out  its  road,  which  contains  no  pro- 
vision exempting  it  from  such  public  obligations,  will  not  absolve  it 
from  liability.  So,  if  a  railway  be  in  such  condition  that  it  is  a  nui- 
sance when  leased  out,  by  absence  of  something  necessary  to  its  safe 
operation,  or  the  presence  of  something  preventing  its  safe  opera- 
tion, and  this  nuisance  be  continued  by  the  lessee,  both  the  lessor 
and  the  lessee  would  be  liable,— the  one  as  having  created,  and  the 
other  as  having  continued,  a  nuLsance.  But  to  say  that,  after  the 
lessor  has  by  authority  of  law  transferred  the  control  and  manage- 
ment of  its  road  to  another,  he  shall,  unless  specially  exempted,  re- 
main lial)le  for  all  the  torts  and  contracts  of  the  lessee,  is  to  ignore 
the  contract  of  lease,  and  the  legislative  sanction  under  which  it 
was  made.  The  state,  on  grounds  of  public  ix)licy,  may  well  refuse 
its  consent  to  the  transfer;  but,  if  it  consent,  then  there  is  no  public 
policy  to  authorize  the  courts  to  say  that  the  responsibility  for  the 
future  management  and  operation  of  the  road  has  not  been  exclusive- 
ly imposed  upon  the  lessee  as  the  lawtul  substitute  for  the  company 
owning  the  road.  *  *  *  With  respect  to  the  future  management 
and  operation  of  the  road,  the  state  had  consented  that,  from  and 
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Unquestionably,  a  lease  autliorized  b}-  statute,  by 
which  the  lessee  is  to  be  exclusively  liable  for  the  neg- 
ligence of  employes  operating  the  trains,  does  relieve 
the  lessor  from  liability  for  injuries  in  this  class  of 
cases.® 

§  381.     SALE  OF  RAILROAD. 

The  same  principles  apply  to  a  sale  of  a  railroad  as 
to  a  lease.  A  sale  of  its  franchises  and  property  by 
a  railroad  company,  without  legislative  sanction,  is 
void,  and  the  company  continues  to  be  liable  for  inju- 
ries to  passengers  resulting  from  the  negligence  of  its 
vendee.  In  such  a  case,  both  companies  are  respon- 
sible.^ So  a  contract  by  Avhich  a  railroad  company 
transfers  its  right  of  wa}'  over  a  river  to  a  bridge  com- 
pany- will  not  enable  either  it  or  the  bridge  company 

after  its  lease,  the  lessee  should  stand  as  substitute  for  the  owner  in 
regard  to  all  those  rights  and  liabilities  -which  should  spring  out  of 
the  future  management  and  operation  of  the  leased  road.  The  duty 
to  carry  the  plaintiff's  intestate  with  the  highest  degree  of  care  and 
skill  did  not  rest  upon  any  charter  requirement,  or  spring  from  any 
general  statutory  law  of  the  state.  The  duty  was  imposed  by  opera- 
tion of  common  law  upon  the  contract  of  carriage.  The  right  to 
maintain  thisi  action  arises  from  the  contract  relation  of  carrier  and 
passenger.  If  intestate  had  been  carried  safely,  there  would  be  no 
right  of  action  by  reason  alone  of  tlie  detective  condition  of  the  road. 
The  duty  to  keep  the  road  in  repair  is  like  the  duty  to  furnish  a 
safe  vehicle.  Each  arises  from  the  relation  of  carrier  and  passenger. 
Each  is  imposed  upon  the  lessee  company  by  necessary  legal  effect  of 
the  assumption  of  the  carrier's  duty."' 

fi  I'hilips  V.  Railroad  Co.,  62  Hun,  233,  16  N.  Y.  Supp.  909;    s.  c.  139 
N.  Y.  650,  35  N.  E.  207. 

§  381.     1  Ricketts  v.  Railway  Co.,  85  Ala.  600.  5  South.  353;    East 
Line  &  R.  R.  Ry.  Co.  v.  Rushing,  69  Tex.  306,  6  S.  W^  834. 
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to  cluu'ge  passengers  more  tliau  the  statutory  fare  for 
crossing  the  bridge.^ 


§  382.     CONSOLIDATION  OF  RAILROADS. 

A  consolidated  railway'  company  succeeds  to  all  the 
rights,  and  impliedly  assumes  all  the  liabilities,  of  the 
oiiginal  companies,  including  the  liability  for  per- 
S(>nal  injuries  to  passengers  sustained  before  the  con- 
solidation.' "This  doctrine  seems  to  spring  from  the 
necessities  of  justice,  and,  so  far  as  we  are  able  to 
foresee,  cannot  result  in  wrong  or  enibai-rassment."  ' 
But  the  consolidation  of  two  railroad  companies  does 
not  abate  a  suit  against  one  of  them  pending  at  the 
time  of  the  consolidation.^ 

§  383.     ULTRA  VIRES  DEFENSE. 

The  fact  that  a  corporation  has  no  authority  in  point 
of  law  to  carry  passengers  in  the  mode  adopted  by  it, 
or  to  the  places  to  which  it  has  undertaken  so  to  do, 
is  no  ground  for  exempting  it  from  liability  to  a  pas- 
senger injured  during  the  journey.  "The  doctrine  of 
ultra  vires  does  not  apply  to  torts  of  this  nature.  It 
would,  indeed,  be  an  anomalous  result  in  legal  science 

2  Southern  Tac.  R.  Co.  v.  Patterson,  7  Tex.  Civ.  App.  4ol,  27  S. 
W.  104. 

§  ;',S2.  1  Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Prewitt.  1.''.4  Ind.  o.jT.  33 
N.  K.  3G7;  Jefter.-onville,  M.  &  I.  R.  Co.  v.  Henilrick.s,  41  InJ.  48;  Co- 
luuilius,  C-  <&  I-  C.  Ry.  Co.  v.  Powell,  40  Ind,  37. 

2  Indianapolis,  C.  &  L.  R.  Co.  v.  Jones,  29  Ind.  405. 

3  Evans  v.  Railway  Co.,  lOG  Mo.  3'J4,  17  S.  W.  489. 
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if  a  corporation  should  be  permitted  to  set  up  that,  iu- 
asiiiuch  as  a  branch  of  the  business  prosecuted  by  it 
was  wrongful,  therefore  all  the  special  wrongs  done  to 
individuals  in  the  course  of  it  were  remediless.  But 
in  such  situations  corporate  bodies,  like  individuals, 
cannot  take  advantage  of  their  own  wrongs  by  way  of 
defense.  If  corporations  are  not  to  be  held  responsi- 
ble for  injuries  to  persons  done  in  the  transaction  of 
a  series  of  wrongful  acts,  such  an  immunity  would  have 
a  wide  scope.  All  wrongs  done  by  such  bodies  are  in 
a  sense  ultra  vires;  and,  if  the  want  of  a  franchise  to 
do  the  tortious  act  be  a  defense,  then  corporations  have 
a  dispensation  from  liability  for  these  acts  peculiar  to 
themselves."  ^  Thus,  a  lessee  of  a  railroad  cannot  re- 
lieve itself  from  liability  for  injuries  to  a  passenger 
caused  by  its  negligence  by  showing  that  the  lease  was 
unlawful.^  So,  a  railroad  company  which  has  hired 
stagecoaches  to  transport  passengers  to  and  from  one 
of  its  stations  to  a  neighboring  village  cannot  defend 
an  action  for  personal  injuries  to  a  passenger  on  the 
stagecoach  on  the  ground  that  its  charter  gave  it  no 
power  to  transport  passengers  to  a  point  not  on  its  line, 
or  by  stagecoach.'  So,  though  the  act  of  a  railroad 
company  in  carrying  passengers  on  a  line  of  steamers 
owned  by  it  may  be  ultra  vires,  and  outside  the  scope 

§  383.  1  New  York,  L.  E.  &  W.  Ry.  Co.  v.  Haring,  47  N.  J.  Law, 
137. 

2  Feital  v.  Railroad  Co.,  109  Mass.  398. 

3  Buffett  V.  Railroad  Co.,  40  N.  Y.  168,  affirming  36  Barb.  (N.  Y.) 
420.  A  contract  by  a  railroad  company  to  transport  a  passenger  and 
her  baggage  to  a  point  beyond  its  line  is  not  ultra  vires  and  void. 
Gary  v.  Railroad  Co.,  29  Barb.  (N.  Y.)  35. 
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of  its  corporate  powers,  it  is  liable  for  injuries  to  pas- 
sengers so  carried,  caused  bj  its  uegligeuce  or  that  of 
its  servants.^ 

*  Gruber  v.  Railroad  Co.,  92  N.  C.  1.  But  iu  Georgia  it  has  been 
held  that  a  railroad  company  has  no  power,  under  the  laws  of  that 
state,  to  enter  into  a  partnership  witn  a  natural  person  to  run  a  line 
of  boats  and  carry  passengers,  and  that  a  pa.ssenger  on  the  boat  can- 
not recover  against  the  railroad  company  for  injuries  sustained,  since 
he  must  take  notice  of  the  extent  of  its  powers,  and  that  the  contract 
of  partnership  was  beyond  the  scope  of  its  authority.  Gunn  v.  Rail- 
road, 74  Ga.  509. 
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CHAPTER  XXVII. 

RECEIVERS  AND  MORTGAGE  TRUSTEES  AS  CARRIERS. 

§  384.  Receivers  as  Common  Carriers. 

385.  Same — Actions  against. 

38(i.  Same — Liability  of  Railroad  Company. 

387.  Same— Effect  of  Discharge. 

388.  Mortgage  Trustees. 

§  384.     RECEIVERS  AS  COMMON  CARRIERS. 

As  to  passengers  transported  on  railroads  operated 
by  receivers,  the  receivers  -will  be  treated,  in 
their  representative  character,  as  common  car- 
riers. 

Receivers  who  have  exclusive  charge  and  control 
of  the  property  belonging  to  a  railroad  company,  and 
of  the  management  of  its  business,  are  bound  to  the 
same  degree  of  care  as  the  corporation  itself  would 
have  been  under  the  mauagement  of  its  board  of  di- 
rectors, and  are  in  like  manner  liable,  in  their  official 
character,  for  injuries  resulting  from  the  negligence 
of  themselves,  their  agents  or  employes.^  But  a  judg- 
ment against  the  receiver  of  a  raihoad  for  injuries  to 
a  passenger  must  be  entered  against  him  as  receiver, 

§  384.  1  Fullerton  v.  Fordyce,  121  Mo.  1,  25  S.  W.  587;  Little  v. 
Dusenberry,  46  N.  J.  Law,  614.  AVhere  it  appears  that  defendant 
was  the  receiver  of  a  railroad  when  a  passenger  was  injured,  the 
presiuuption  is  that  he  was  performing  his  duty  imposed  on  him  by 
that  relation,  and  that  he  was  operating  the  road,  in  the  absence  of 
any  plea  or  denial.  McNulta  v.  Ensch,  134  111.  46,  24  X.  E.  631;  Id., 
31  111.  App.  100. 
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and  be  made  payable  out  of  the  funds  held  by  him  in 
that  capacity,  in  the  due  course  of  the  administration 
of  his  receivership;  and  it  is  error  to  render  judgment 
against  him  individually,'  except,  perhaps,  in  cases 
where  he  has  personally  been  guilty  of  negligence.^ 
But  receivers  of  a  railroad  are  not  liable  for  their  fail- 
ure to  fulfill  a  contract  for  transportation  made  by  the 
company  before  their  appointment.* 

§  385.     SAME— ACTIONS  AGAINST. 

In  the  absence  of  statute,  there  is  no  better  settled 
proposition  than  that  a  receiver,  as  such,  cannot  be  sued 
elsewhere  than  in  the  court  by  which  he  is  appointed, 
without  leave  of  such  court  had  and  obtained;  and 
whether  leave  to  sue  will  be  granted  rests  in  the  dis- 
cretion of  the  court. ^  But,  so  far  as  receivers  appoint- 
ed by  the  federal  courts  are  concerned,  this  rule  has 
been  changed  by  a  statute  which  declares  that  "eYerj 

2  McNulta  V.  Ensch,  134  111.  46,  24  N.  E.  631,  reversing  31  III.  App. 
100.  See,  also,  Sloau  v.  Railway  Co.,  62  Iowa,  728,  16  X.  W.  331; 
Thurman  v.  Railroad  Co.,  .56  (Ja.  376;  Cardot  v.  Barney,  63  N.  Y.  281; 
Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  26  Fed.  12. 

3  Hopkins  v.  Connel,  2  Tenn.  Ch.  323. 

4  Casey  v.  Railroad  Co.  (Wash.)  48  Pac.  53. 

§  3S.->.  1  Reed  v.  Axtell,  S4  Va.  234,  4  S.  E.  587;  Molendy  v.  Bar- 
bour. 78  Va.  544:  Peale  v.  Phipps,  14  How.  368:  Barton  v.  Barbour, 
104  U.  S.  126.  atiirming  3  :MacArthur,  212.  But  receivers  running  a 
railroad  under  appointment  of  a  court  of  chancery  of  another  state, 
who  act  as  common  carriers,  and  are  there  held  liable  to  actions  at 
law  for  bi-each  of  duty  as  such,  may  be  sued  as  common  carriers 
in  this  commonwealth.  Under  these  circumstances,  the  ordinary  rule, 
that  receivers  are  amenable  solely  to  the  court  by  which  they  are 
appointed,  is  inapplicable.     Paige  v.  Smith,  99  Mass.  ;395. 
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receiver  ♦  *  *  niaj^  be  sued  in  respect  of  any  act 
or  transaction  of  his,  in  carrying  on  the  business  con- 
nected with  such  property,  without  the  previous  leave 
of  the  court  in  which  said  receiver  or  manager  was  ap- 
pointed." "  The  language  of  this  statute  is  broad 
enough  to  include  actions  growing  out  of  the  negli- 
gence 01'  other  torts  of  the  receiver  or  his  agents  or 
servants."  The  effect  of  this  statute  has  been  thus 
stated  by  the  supreme  court  of  Texas:  "No  court  can 
interfere  with  the  custody  of  property  held  by  another 
court  through  a  receiver,  but  may  establish  by  its  judg- 
ment a  debt  against  the  receivership,  which  must  be 
recognized  even  by  the  court  appointing  the  receiver, 
and  is  not  open  to  revision  by  it  if  the  court  rendering 
the  judgment  had  jurisdiction  of  the  subject-matter 
and  of  the  parties.  The  manner  in  which  a  judgment 
so  rendered  shall  be  paid,  and  the  adjustment  of  equi- 
ties between  all  persons  having  claims  on  the  property 
and  effects  in  the  hands  of  a  receiver  made,  must  nec- 
essarily be  under  the  control  of  the  court  having  cus- 
tody through  its  receiver;  but  this  does  not  affect  the 
jurisdiction  of  other  courts  conclusively  to  establish 
by  judgment  the  existence  and  extent  of  a  claim."  * 

2  Act  Cong.  March  3,  18,87. 

3  Fullerton  v.  Fordyce,  121  :Mo.  1,  2.5  S.  W.  587;  Railroad  v.  Cox, 
145  U.  S.  601,  12  Sup.  Ct.  905;  McNulta  v.  Lochridge,  141  U.  S.  327. 
12  Sup.  Ct  11,  affirming  137  111.  270,  27  N.  E.  452;  Fordyce  v. 
Withers,  1  Tex.  Civ.  App.  540,  20  S.  W.  766;  Ball  v.  Mabry,  91  Ga. 
781.  IS  S.  E.  (34. 

4  Dillingham  v.  Russell.  73  Tex.  47,  11  S.  W.  139.  As  the  receiver 
of  a  railroad,  operating  it  under  legal  authority,  exercises  the  charter 
frauchises  of  the  railroad  company,  he  is  subject  to  suit  in  any  county 
in  which  the  railroad  corporation  itself  may  be  sued  for  a  like  cause 
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§  386.     SAME— LIABILITY  OF  RAILROAD    COMPANY. 

A  railroad  corporation  cannot  be  liekl  liable  for  in- 
juries to  passengers  or  others  sustained  while  its  road 
was  being  operated  by  a  receiver.  The  surrender  of 
the  property  to  the  receiver  is  not  a  voluntary  act  on 
the  part  of  the  company,  his  possession  is  not  its  pos- 
session, and  it  can  control  neither  him  nor  his  em- 
ployes. ^ 

To  this  general  rule  there  are,  however,  some  excep- 
tions. The  control  of  the  receiver  must  in  fact  be  ex- 
clusive of  that  of  the  railroad  company.'  The  appoint- 
ment of  a  receiver  for  a  railroad  does  not  discharge 
the  company  from  liability  for  accidents  thereafter 
happening  on  the  road,  where  it  appears  that  the  re- 

of  action,  and  the  suit  need  not  be  brouglit  in  the  county  wliere  tlie 
receiver  resides.  Wliile  his  personal  residence  is  unaffected,  his 
official  residence  coincides  with  that  of  the  company  he  represents, 
the  action  being  brought  to  enforce  official,  and  not  personal,  liability. 
Ball  V.  Mabry,  91  Ga.  781,  18  S.  E.  64. 

§  380.  1  Memphis  &  L.  R.  Ry.  Co.  v.  «tringfellow.  44  Ark.  322; 
Metz  V.  Railroad  Co.,  5S  N.  Y.  61;  Godfrey  v.  Railway  Co.,  116  Ind. 
30,  18  N.  E.  61;  Dillingham  v.  Aneilo  (Tex.  Civ.  App.)  29  S.  W.  1103; 
Texas  &  P.  Ry.  Co.  v.  Huffman,  83  Tex.  286,  18  S.  W.  741;  Howard 
V.  Railroad  Co.,  6  Pa.  Co.  Ct.  R.  589.  But  the  mere  fact  that  the 
property  of  a  railroad  company  has  passed  into  the  hands  of  a  re- 
ceiver does  not  bar  a  suit  theretofore  instituted  against  the  corpora- 
tion to  recover  a  demand  against  it.  Toledo,  W.  &  W.  Ry.  Co.  v. 
Beggs,  85  111.  80.  Nor  does  the  appointment  of  a  receiver  deprive  the 
court  of  jurisdiction  of  an  action  against  the  railroad  company  for 
injuries  sustained  before  such  appointment.  The  fact  that  leave  to 
sue  was  not  obtained  from  the  court  appointing  the  receiver  is  no 
ground  for  abating  the  action.  Ohio  &  M.  Ry.  Co.  v.  Nickless,  71 
Ind.  271. 

2  Washington,  A.  iV:  G.  R.  Co.  v.  Brown,  17  Wall.  445. 
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ceiver's  possession  was  not  exclusive,  but  that  the  road 
was  in  fact  managed  and  controlled  by  the  agents  and 
employes  of  the  company,  and  that  the  only  substan- 
tial duty  that  the  receiver  discharged  was  to  receive 
the  net  earnings  of  the  road  from  the  treasurer,  and  to 
account  therefor  to  the  court  by  which  he  was  ap- 
pointed.^ 

Another  exception  is  this:  If  current  earnings  be 
invested  by  the  receiver  in  betterments  upon  the  road, 
and  the  road  and  other  property  are  returned  to  the 
company,  without  sale,  at  the  close  of  the  receivership, 
then  the  company  must  be  held  to  have  received  the 
property  charged  with  the  satisfaction  of  any  claim 
which  the  receiver  ought  to  have  paid  out  of  the  earn- 
ings, and  the  company  is  liable  for  the  torts  of  the  re- 
ceiver to  the  extent  of  such  betterments.  The  reason 
is  that  the  earnings  of  the  receiver  are  chargeable  for 
his  torts,  as  part  of  the  operating  expenses;  and  if 
such  earnings  be  invested  in  betterments,  which,  with- 
out sale,  are  returned  to  the  company,  with  its  other 
property,  at  the  close  of  the  receivership,  then  the  com- 
pany must  be  held  to  have  received  the  property  char- 
ged with  the  satisfaction  of  any  claim  which  the  re- 
ceiver ought  to  have  paid  out  of  the  earnings.*      It 

8  Ptnmsylvania  R.  Co.  v.  Jones,  15.5  U.  S.  333,  349,  15  Sup.  Ct.  13G. 

4  Texas  Pac.  Ry.  Co.  v.  .lohnson,  76  Tex.  421,  13  S.  W.  4G3; 
Texas  &  P.  Ry.  Co.  v.  Bloom,  85  Tex.  279.  20  S.  W.  133;  Texas  & 
r.  Ry.  Co.  V.  Com.stock.  S3  Tex.  537,  18  S.  W.  946;  Texas  &  P.  R.  Co. 
T.  Miller,  79  Tex.  78,  15  S.  W.  264;  Ryan  v.  Hays,  62  Tex.  42; 
International  &  G.  N.  Ry,  Co.  v.  Ormond,  Id.  274;  Texas  &  P.  Ry. 
Co.  V.  Edmond  (Tex.  Civ.  App.)  29  S.  W.  518:  Mobile  &  O.  R.  Co. 
V.  Davis,  62  Miss.  271.  This  rule  has  been  recently  approved  by 
the  supreme  court  of  the  T'nitcd  Statt^s.  Texas  tS:  P.  Ry.  Co.  v. 
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has  been  further  held  by  the  Texas  courts  that  a  pro- 
vision in  the  decree  of  a  federal  court,  discharging  the 
receiver,  which  attempts  to  relieve  the  company  from 
liability  on  all  claims  accrued  during  the  receivership 
which  have  not  been  established  by  intervention  in  the 
receivership  suit,  is  nugatory,  in  so  far  as  it  affects  a 
citizen  of  Texas  who  has  not  appeared  in  the  receiver- 
ship suit,  and  such  citizen  may  sue  the  railroad  com- 
pany in  the  state  courts  of  Texas  to  satisfy  his  claim,  ^ 

The  Texas  legislature  has  gone  still  further,  and  has 
enacted  that  in  such  a  case,  where  the  property  has 
been  returned  to  the  compan^^  without  sale,  it  is  re- 
sponsible for  a  debt  or  liability  incurred  during  the  re- 
<3eivership,  without  reference  to  the  question  of  better- 
ments.'' This  statute  has  been  pronounced  "not  only 
constitutional,  but  pre-eminently  just  and  equitable."  ^ 

§  387.     SAME— EFFECT  OF  DISCHARGE. 

After  their  discharge,  receivers  of  a  railroad  com- 
pany are  not  liable  on  claims  for  personal  injuries  ac- 
cruing during  their  receivership.^     All  suits  pending 

Manton,  1&4  U.  S.  (UiG,  17  Sup.  Ct.  21(;,  affirming  9  C  C.  A.  300.  60 
Fed.  079. 

c  Texas  Pac.  Ky.  C"o.  v.  .Tohnson,  76  Tex.  421,  l.*?  S.  W.  463.  affirm- 
ed in  151  U.  S.  81.  14  Sup.  Ct.  250.  in  so  far  as  federal  questions  are 
concerned;  Texas  &  P.  Ry.  Co.  v.  Boyd,  6  Tex.  Civ.  App.  205,  24  S. 
W.  1086. 

6  Act  Tex.  Maroli  19.  1889. 

7  :\Iissonri,  K.  &  T.  R.  Co.  v.  Chilton,  7  Tex.  Civ.  App.  18o.  27  S. 
W.  272. 

§  ;3S7.  1  Missouri,  K.  &  T.  Ry.  Co.  v.  Wylie  (Tex.  Civ.  App.)  3.'} 
S.  W.  771. 
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against  them  in  other  courts  are  abated  by  their  dis- 
charge. A  sta^e  statute  which  provides  that  the  dis- 
charge of  a  receiver  shall  not  have  this  effect  on  pend- 
ing suits  does  not  apply  to  receivers  appointed  by  the 
federal  courts,  but  only  to  those  appointed  by  state 
courts.'* 

§  388.     MORTGAGE  TRUSTEES. 

A  distinction  seems  to  exist  between  the  liability  of 
mortgage  trustees  taking  possession  and  operating  a 
railroad  under  a  provision  in  the  mortgage  and  receiv- 
ers appointed  by  the  court.  Such  a  trustee  operating 
a  railroad  is  personally  liable  for  the  negligence  of  his 
employes,  while,  as  we  have  seen,  receivers  are  not  so 
liable.  The  reason  for  the  distinction  lies  in  the  fact 
that  a  mortgage  trustee  takes  possession  voluntarily, 
while  a  receiver  appointed  by  the  court  is  directed  by 
it  to  take  possession,  and  is,  in  a  certain  sense,  a  pub- 
lic officer.  No  reason  exists  why  mortgage  trustees 
are  not  liable  to  the  same  extent  as  the  company  would 
have  been,  and  upon  similar  grounds  to  those  upon 
which  lessees,  or  any  others  exercising  the  franchises 
of  the  company  for  the  time,  must  be;  that  is,  that 
they  are  the  ostensible  parties  who  appear  to  the  pub- 
lic to  be  exercising  the  franchises  of  the  company.  It 
would  be  perplexing  in  the  extreme  to  require  stran- 
gers, suffering  injury  through  the  negligence  of  the 
operatives  under  the  trustee's  control,  to  look  beyond 
the  party  exercising  such  control.  The  partj-  having 
this  independent  control  is,  in  general,  liable  for  the 

2  Fordyce  v.  Beecber,  2  Tex.  Civ.  App.  l!!),  21  S.  W.  179. 
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acts  of  those  under  his  control,  whether  of  contract  or 
tort.^  The  railroad  compan}'  is  not  liable  for  personal 
injuries  or  loss  of  life  occurring  on  its  road  while  it  was 
being  operated  and  in  the  possession  and  control  of 
mortgagees.^ 

§  38§.  1  Sprague  v.  Smith,  29  Vt.  421,  425.  See,  also,  Gluck  &  B. 
Rec.  p.  392,  §  78. 

2  State  V.  Consolidated  European  &  N.  A.  Ry.  Co.,  67  Me.  479.  But 
in  Pennsylvania  R.  Co.  v.  Jones,  155  U.  S.  833,  353,  15  Sup.  Ct.  13tj, 
it  was  held  that  the  fact  that  trustees  are  operating  the  road  under 
a  clause  in  a  mortgage  will  not  relieve  the  company  from  liability 
for  accidents  while  the  road  is  in  the  trustee's  hands,  unless  it  ap- 
pears that  the  business  of  management  and  operation  of  the  road 
was  conducted  by  the  trustees  to  the  entire  exclusion  of  the  com- 
pany, its  officers  and  board  of  directors,  and  that  this  was  so  notorious- 
ly so  that  the  fact  may  well  be  presumed  to  be  known  by  the  public 
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CHAPTER  XXVIII. 
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g   389.     POWER     TO     STIPULATE     AGAINST     NEGLI- 
GENCE. 

The  American  rule  is  that  common  carriers  cannot, 
even  by  express  contract,  limit  their  liability 
for  their  o-wn  or  their  servants'  negligence  in 
respect  to  passengers  for  hire.  But  in  England 
and  in  the  state  of  New  York  it  is  held  that 
common  carriers  may  thus  limit  their  liability 
for  their  servants'  negligence. 

The  leading  American  case  on  this  subject  is  New 
York  Cent.  K.  Co.  v.  Lockwood,^  decided  by  the  supreme 
court  of  the  United  States  in  1873.      In  this  case  the 

§  380.     1  17  Wall.  :io7. 
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court  laid  down  the  following  propositions  of  law:  (1) 
A  common  carrier  cannot  lawfully  stipulate  for  exemp- 
tions from  responsibility  when  such  exemption  is  not 
just  and  reasonable  in  the  eye  of  the  law.  (2)  It  is 
not  just  and  reasonable  in  the  eye  of  the  law  for  a 
common  carrier  to  stipulate  for  exemption  from  re 
sponsibility  for  the  negligence  of  himself  or  his  serv- 
ants. (3)  These  rules  apply  both  to  carriers  of  goods 
and  carriers  of  passengers  for  hire,  and  with  special 
force  to  the  latter.  In  support  of  these  propositions 
it  was  said:  "It  is  a  favorite  argument  in  the  cases 
which  favor  the  extension  of  the  carrier's  right  to  con- 
tract for  exemption  from  liability  that  men  may  be 
permitted  to  make  their  own  agreements,  and  that  it 
is  no  concern  of  the  public  on  what  terms  an  individual 
chooses  to  have  his  goods  carried.  *  *  *  Is  it  true 
that  the  public  interest  is  not  afi'ected  by  individual 
contracts  of  the  kind  referred  to?  Is  not  the  whole 
business  community  affected  by  holding  such  contracts 
valid?  If  held  valid,  the  advantageous  position  of  the 
companies  exercising  the  business  of  common  carriers 
is  such  that  it  places  it  in  their  power  to  change  the  law 
of  common  carriers,  in  effect,  by  introducing  new  rules 
of  obligation.  The  carrier  and  his  customers  do  not 
stand  on  a  footing  of  equality.  The  latter  is  only  one 
individual  of  a  million,  lie  cannot  afford  to  higgle 
or  stand  out,  and  seek  redress  in  the  courts.  His  busi- 
ness will  not  admit  such  a  course.  He  prefers,  rather, 
to  accept  any  bill  of  lading,  or  sign  any  paper  the  car- 
rier presents;  often,  indeed,  without  knowing  what 
the  one  or  the  other  contains.      In  most  cases  he  must 
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do  this,  or  abandon  his  business.  *  *  *  if  the  cus- 
tomer had  any  real  freedom  of  choice,  if  he  had  a  rea- 
sonable and  practicable  alternative,  and  if  the  employ- 
ment of  the  carrier  were  not  a  public  one,  charging 
him  with  the  duty  of  accommodating  the  public  in 
the  line  of  his  employment,  then,  if  the  customer  chose 
to  assume  the  risk  of  negligence,  it  would  with  more 
reason  be  said  to  be  his  private  affair,  and  no  concern 
of  the  public.  But  the  condition  of  things  is  entirely 
different,  and  especially  so  under  the  modified  arrange- 
ment which  the  carrying  trade  has  assumed.  The 
business  is  mostly  concentrated  in  a  few  powerful  cor- 
porations, whose  position  in  the  body  politic  enables 
them  to  control  it.  They  do  in  fact  control  it,  and  im- 
pose such  conditions  on  travel  and  transportation  as 
they  see  fit,  which  the  public  is  compelled  to  accept. 
These  circumstances  furnish  an  additional  argument, 
if  any  were  needed,  to  show  that  the  conditions  im- 
posed by  common  carriers  ought  not  to  be  adverse,  to 
say  the  least,  to  the  dictates  of  public  policy  and  mo- 
rality. The  status  and  relative  position  of  the  parties 
render  any  such  conditions  void.  Contracts  of  common 
carriers,  like  those  of  persons  occupying  a  fiduciary 
character,  giving  them  a  position  in  which  they  can 
take  undue  advantage  of  persons  with  whom  they  con- 
tract, must  rest  upon  their  fairness  *and  reasonable- 
ness." 

This  rule  has  been  adopted  in  the  great  majority  of 
the   American   states,   as   i3art  of  the   common   law.- 

2  Grand  Trunk  Ry.  v.  Stevens.  95  U.  S.  055;   Louisville.  N.  A.  &  C. 
By.  Co.  V.  Faylor,  126  Ind.  120,  25  N.  E.  869;    Ohio  &  M.  Ry.  Co.  v. 
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And,  in  the  absence  of  legislation  by  the  federal  gov- 
ernment as  to  the  validity  of  stipnlatioiis  by  a  com- 
mon carrier  for  exemption  from  liability  for  injuries 
to  passengers,  in  contracts  for  interstate  carriage,  their 
validity  is  to  be  determined  by  the  common  law.' 

§  390.     SAME— STATUTORY  PROHIBITIONS. 

In  some  states,  statutes  prohibit  carriers  from  lim- 
iting their  common-law  liability  by  contract.^  The  su- 
preme court  of  Iowa  has  recently  held  that  such  a  stat- 
ute is  not  a  regulation  of  interstate  commerce,  as  ap- 
plied to  a  contract  exempting  the  carrier  from  liability 

Selby,  47  Ind.  471;  Com.  v.  Yeniiont  &  M.  R.  Co.,  108  Mass,  7.  A 
railroad  company  cannot,  by  contract  with  a  passenger  wliose  ticket 
is  not  a  gratuity,  exempt  its-elf  from  liability  for  its  negligence  or 
that  of  its  servants.  Doyle  v.  Railroad  Co.,  166  Mass.  492,  44  N.  E. 
611.  "It  is  settled  law  in  this  state  that  a  carrier  cannot,  by  eon- 
tract,  stipulate  against  its  own  negligence.  This  rule.  In  its  applica- 
tion to  passeugers»  has  never  been  relaxed."  Jones  v.  Railway  Co., 
12.')  Mo.  G66,  28  S.  W.  883;  Tibby  v.  Railway  Co.,  82  Mo.  292.  "In 
Pennsylvania  we  have  always  adhered  to  one  rule  with  regard  to 
the  limitation  of  their  liability  by  common  carriers,  from  Beokman 
v.  Shouse,  5  Rawle  (Pa.)  179,  decided  on  the  30th  March,  1835,  to 
Goldey  v.  Railroad  Co..  30  Pa.  St.  242,  decided  in  1858,  a  period  of 
twenty-three  years,  and  such  is  still  the  doctrine  of  our  courts." 
Pennsylvania  R.  Co.  v.  Henderson  (1865)  51  Pa.  St.  315.  To  same 
effect:  Lackawanna  &  B.  R.  Co.  v.  Chonewith,  52  Pa.  St.  382;  Penn- 
sylvania R.  Co.  V.  Miller.  87  Pa.  St.  395;  I'onnsylvania  R.  Co.  v. 
Rarodan,  119  Pa.  St.  577;  Pennsylvania  R.  Co.  v.  McCloskey's  Adm'r, 
23  Pa.  St.  526. 

3  Davis  v.  Railway  Co.,  93  Wis.  4~0,  67  X.  W.  16. 

§  390.  1  McClain's  Code  Iowa  1888.  S§  2007.  3371;  Const.  Ky.  § 
196;  Ky.  St.  1894,  p.  138.  "No  agreement  made  by  a  common  car- 
rier for  exemption  from  liability  for  injury  or  loss  occasioned  by  his 
own  neglect  shall  be  valid."     Code  Va.  1887,  §  1296. 
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for  injuries  to  a  passenger  whom  it  has  undertaken  to 
carry  from  a  point  within  the  state  to  a  point  without.^ 
The  general  railway  act  of  Canada  prohibits  railway 
companies  from  protecting  themselves  against  liabil- 
ity "by  notice,  condition,  or  declaration." '  The  su- 
preme court  of  Canada  has  recently  held  that  this  stat- 
ute prohibits  railway  companies  from  entering  into  any 
contract  to  protect  themselves  from  liability,  and  is  not 
aimed  merely  at  public  or  general  notices  limiting  lia- 
bility.* 

§  391.  SAME— RULE  IN  NEW  YORK  AND  IN 
ENGLAND. 

"The  rule  is  firmly  established  in  this  state  that  a 
common  carrier  may  contract  for  immunity  from  its 
negligence,  or  that  of  its  agents;  but  that,  to  accom- 
plish this  object,  the  contract  must  be  so  expressed, 
and  it  must  not  be  left  to  a  presumption  from  the  lan- 
guage." ^  A  similar  rule  prevails  in  England,-  Ire- 
land,^ and  New  South  Wales.* 

2  Solan  V.  Railway  Co.  (Iowa)  63  X.  W.  092. 

3  31  Vict.  c.  68,  re-enacted  by  Cou.sol.  Ry-  Act  1879,  42  Vict.  c.  9,  § 
25,  subsecs.  2^. 

4  Grand  Trunk  Ry.  Co.  v.  Vogel,  11  Sup.  Ct.  Can.  612,  affirming  10 
Ont.  App.  162,  2  Ont.  197. 

§  391.     1  Kenney  v.  Railroad  Co.,  125  N.  Y.  422.  26  N.  E.  626,  af- 
firming .54  Hun,  143,  7  N.  Y.  Supp.  2.55.     See,  also,  Perkins  v.  Rail- 

2  McCawley  v.  Railway  Co.,  L.  R.  8  Q.  B.  .57. 

3  Duff  V.  Railway  Co.,  L.  R.  4  Ir.  C.  L.  178. 

*  A  contract  which  exempts  a  carrier  from  liability  for  any  loss, 
damage,  or  injury  to  the  person  of  the  passenger,  is  valid,  and  re- 
lieves the  carrier  from  liability  for  injurie.s  caused  by  his  negligence. 
Kelly  V.  Navigation  Co.,  6  N.  S.  Wales,  233. 
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The  reasons  for  this  rule  are  thus  stated  by  Mr.  Ev- 
erett P.  Wheeler:  ^  "In  the  absence  of  positive  prohi- 
bition, or  well-settled  public  policy,  having  the  force  of 
positive  prohibition,  the  agreement  of  the  parties  is  the 
law  of  the  case.  In  the  next  place,  it  is  to  be  observed 
that  it  is  always  dangerous  for  a  court  to  undertake 
to  determine  public  policy.  That  would  seem  to  be 
properly  the  province  of  the  legislature.  It  is  true 
that  some  rules  are  so  firmly  established  by  common 
consent  that  there  needs  no  legislative  declaration  to 
establish  them ;  yet  it  must  also  be  admitted  that  these 
rules  are  few.  It  is  also  true  that  what  may  be  at  one 
time  a  wise  public  policy,  under  different  circumstan- 
ces and  at  different  times  may  cease  to  be  wise;  yet  no 
one  knows  better  than  a  lawyer  how  difficult  it  is  to 
induce  a  court  which  has  once  laid  down  a  rule  on 
the  subject  to  recede  from  it.  What  was  originally 
public  policy  becomes  adjudication,  and  has  the  force 
of  an  adjudication,  and  sometimes,  under  different  cir- 
cumstances, becomes  a  public  detriment,  instead  of  a 
public  benefit.  *  *  *  Whatever  reasons  may  orig- 
inally have  existed  for  the  requirement  that  a  carrier 
should  answer  for  all  loss  arising  from  the  negligence 
of  its  agents,  there  would  seem  to  be  no  good  reason 

road  Co.,  24  N.  Y.  IDG,  206;  Blair  v.  Railroad  Co.,  66  N.  Y.  313,  318; 
Myiiard  v.  Railroad  Co.,  71  N.  Y.  180;  Holsapple  v.  Railroad  Co.,  8(5 
N.  Y.  275;  Nicholas  v.  Railroad  Co.,  8!>  N.  Y.  .•570;  Cautield  v.  Railroad 
Co.,  93  N.  Y.  532;  Smith  v.  Railroad  Co..  24  N.  V.  222.  affirming  20 
Barb.  132;  Bissell  v.  Railroad  Co..  25  N.  Y.  442,  rever.siug  29  Barb. 
GU2;  I-oswell  v.  Railioad  Co.,  5  Bosw.  699. 
B  Wheeler,  Carr.  9.J-97. 
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why  a  carrier,  who  takes  all  reasonable  precautions  to 
secure  competent  and  faithful  agents,  should  be  liable 
for  a  fault  on  their  part,  of  which  he  has  no  knowledge, 
and  which  he  could  not  in  any  way  prevent.  The  busi- 
ness of  carriers  has  assumed  such  vast  proportions  that 
it  is  impossible  for  them  to  exercise  personal  supervi- 
sion over  all  their  employes.  And  it  would  seem  un- 
just to  impose  upon  them  an  absolute  responsibility, 
for  which  no  contract  is  allowed  to  provide,  and 
against  which  no  amount  of  care  can  furnish  an  entire 
safeguard.  The  question  is  really  one  of  the  amount 
of  consideration  that  the  shipper  or  passenger  is  will- 
ing to  pay.  He  is  not  bound  to  accept  the  qualified 
engagement  from  the  carrier,  but  may  insist  that  his 
goods  shall  be  carried  under  the  common-law  liability 
of  such  carrier.  On  the  other  hand,  it  would  seem  un- 
just to  say  that  if  he  were  walling  for  a  less  remunera- 
tion to  contract  for  the  carriage  of  his  goods,  and  thus 
act  as  his  own  insurer,  or  procure  insurance  elsewhere, 
he  should  not  be  allowed  to  do  so." 

It  should  be  borne  in  mind,  however,  that,  to  up- 
hold such  a  stipulation,  there  must  be  some  considera- 
tion. A  passenger  paying  full  fare  has  a  right  to  all 
the  safeguards  thrown  about  him  by  law  for  his  pro- 
tection, and  a  contract  by  him  to  waive  them,  or  any 
part  of  them,  would  be  without  consideration,  and  void. 
Thus,  a  condition  in  a  free  ticket  issued  to  a  mail  agent, 
relieving  the  company  from  liability  for  the  negligence 
of  its  servants,  is  void,  as  without  consideration;  since, 
by  its  contract  with  the  government,  the  railroad  com- 
(968) 
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pany  receives  compensation  for  transporting  both  the 
mail  and  its  custodian." 


§  392.     SAME— GROSS  NEGLIGENCE  RULE. 

In  Illinois  it  is  held  that  a  common  carrier  ma.y,  by 
contract  with  a  passenger,  exempt  itself  from  liability 
on  account  of  the  negligence  of  its  servants,  other  than 
that  which  is  gross  or  willful.^  Gross  negligence,  in 
this  respect,  does  not  mean  willful  or  intentional  neg- 
ligence, but  the  want  of  slight  diligence  or  care."  No 
distinction  seems  to  be  made  between  paying  passen- 
gers and  gratuitous  passengers  in  this  respect;  the 
carrier  being  liable  for  the  gross  negligence  of  its  hgvx- 
ants,  though  the  passenger  is  riding  free,  under  an 
agreement  to  assume  all  risks  of  accident.^ 

The  rule  adopted  in  Louisiana  seems  to  be  in  sub- 
stantial accord  with  the  Illinois  rule.  It  has  been 
held  that  a  stipulation  in  a  free  ticket  given  to  a  per- 
son selling  papers,  books,  etc.,  on  the  train,  exempting 
the  comx)any  from  liability  for  injuries  caused  by  its 
negligence,  is  valid;    but  that  a  common  carrier  can- 

6  Illinois  Cent.  R.  Co.  v.  Crudup,  i"S  Miss.  291;  Seybolt  v.  Railroad 
Co.,  95  N.  Y.  562,  573,  aftirmiiig  31  Hun,  100. 

§  392.  1  Arnold  y.  Railroad  Co.,  S3  111.  273;  Chicago,  B.  &  N.  R. 
Co.  V.  Hawk,  42  111.  App.  .TJ2.  The  carriage  of  a  passenger  on  a 
freight  train  is  a  sufficient  consideration  to  uphold  a  contract  limiting 
the  company's  liability  for  injuries,  except  such  as  are  the  result  of 
gross  negligence.     Arnold  v.  Railroad  Co.,  S3  111.  273. 

2  Chicago,  B.  &  Q.  R.  Co.  v.  Johnson.  103  111.  512;  Jacksonville  S. 
E.  R.  Co.  V.  Sontli worth,  135  111.  250.  25  N.  E.  \W.\[  Id.,  32  111.  App. 
307;   Illinois  Cent.  K.  Co.  v.  O'Keefe.  G3  111.  App.  102. 

3  Illinois  Cent.  li.  Co.  v.  Read,  37  111.  485;  Toledo,  W.  &  W.  Ry.  Co. 
T.  Beggs,  S5  111.  SO. 
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not  stipulate  to  exempt  itself  for  injuries  caused  by  the 
fraudulent,  willful,  or  reckless  misconduct  of  its 
a<j;ents  or  employes.*  This,  too,  seems  to  be  the  rule 
uuder  the  California  Code/ 

It  is  not  at  all  likely  that  the  gross  negligence  doc- 
trine of  the  Illinois  courts  will  be  adopted  by  any 
courts  in  which  it  does  not  now  prevail.  The  decided 
tendency  of  modern  decisions  is  to  disregard  all  dis- 
tinctions between  degrees  of  negligence.  Indeed,  in 
Indiana  the  rule  was  at  one  time  the  same  as  in  Illi- 
nois; but  the  cases  on  this  point  were  overruled,  and 
the  rule  was  adopted  that  a  common  carrier  cannot  by 
contract  exempt  itself  from  liability  for  loss  resulting 
froui  any  negligence  on  its  part." 

55  393.     SAME— GRATUITOUS  PASSENGERS. 

By  the  weight  of  autliority  and  of  reason,  a  condi- 
tion in  a  pass  issued  to  a  passenger  as  a  pure  gratuity, 
exempting  the  carrier  from  liability  for  negligence,  is 
valid. ^     "When  the  intending  passenger  proposes  to 

*  Higgins  V.  Railroad  Co.,  28  La.  Anu.  133. 

5  "A  common  carrier  canuot  be  exonerated,  by  any  agreement  made 
in  anticipation  thereof,  from  liability  for  the  gross  negligence,  fraud, 
or  willful  wrong  of  himself  or  his  servants."  Civ.  Code  Cal.  §  2175; 
Comp.  Laws  Dak.  1887,  §  3S87;   Civ.  Code  Mont.  1895,  §  2877. 

6  Ohio  &  M.  Ry.  Co.  v.  Selby,  47  Ind.  471,  overruling  Wright  v.  Gaff, 
6  Ind.  416:  Indianarolis  &  C.  R.  Co.  v.  Remmy,  13  Ind.  518;  Indiana 
Ceu^  Ry.  Co.  v.  Muudy,  21  Ind.  48;  and  Thayer  v.  Railroad  Co.,  22 
Ind  26,— in  so  far  as  these  oases  hold  that  a  carrier  may  exempt  itself 
from  ordinary  negligence,  but  not  for  gross  negligence. 

S  393.     1  Griswoid  v.  Railroad  Co.,  53  Conn.  371,  4  Atl.  261;    Rogers 
V.  Steamboat  Co.,  86  Me.  261,  29  Atl.  1069;    Quimby  v.  Railroad  Co., 
150  Mass.  365,  23  N.  E.  205;    Kinney  v.  Railroad  Co.,  34  N.  J.  Law, 
(970) 
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the  carrier  that  it  do  something  for  him  which  it  is  not, 
under  any  conceivable  circumstances,  required  by  law 
or  duty  to  do,  viz.  to  carry  him  without  any  compensa- 
tion whatever,  and  when  the  whole  matter  is  at  the 
option  of  either  party  to  agree  to  or  not,  it  is  difficult 
to  see  why  public  policy  should  step  in,  and  deny  the 
right  of  the  carrier  to  limit  its  chances  of  loss  in  the 
operation,  even  though  a  careless  servant  cause  unin- 
tentional injury  to  the  passenger.  The  theory  that 
the  granting  of  passes  upon  conditions  like  this  will 
tend  to  demoralize  the  servants  of  railway  and  other 
carriers,  and  thereby  imperil  the  lives  and  limbs  of 
paying  passengers,  seems  to  us  mere  fancy;  and  yet 
this  is  about  the  only  consideration  urged  by  those 
courts  which  hold  that  there  is  a  public  policy  in  the 
way  of  such  agreements.  Absolutely  gratuitous 
passes  represent  but  an  infinitesimal  portion  of  the 
mileage  actually  traveled;  and,  of  all  passengers  car- 
ried, but  an  infinitesimal  number  are  injured  by  the 
carrier's  negligence.  The  precautions  adopted  by 
managers  of  laud  and  water  transportation  companies 
are  not  gauged  by  the  fact  that  there  may  be  free  pas- 
sengers on  board,  and  never  will  be  while  the  doctrine 
of  respondeat  superior  has  its  present  healthy  condi- 
tion. Considerations  of  business  success,  of  competi- 
tion, of  the  preservation  of  expensive  machinery,  of 
continuance  in  employment,  of  the  safety  of  their  own 
lives  and  limbs,  and,  to  some  extent  at  least,  of  hu- 

513,  affirming  32  X.  J.  Law,  407;  Wells  v.  Railroad  Co.,  24  N.  Y.  181, 
affirming;  2fl  Barb.  (>41;  ^Muldoon  v.  Railway  Co.,  7  Wash.  528,  35 
Pao.  422;  Id..  10  Wash.  311,  38  Pac.  995;  Sutherland  v.  Railway  Co., 
7  U.  C.  C.  P.  409. 
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manity,  haA^e  incalculably  more  influence  upon  the 
servants  of  these  carriers  in  making  them  careful  than 
any  thought  of  damage  suits  in  favor  of  free  passen- 
gers." ^ 

In  Wisconsin  it  is  held  that,  where  a  passenger  is 
carried  gratuitously,  the  railroad  company  may,  by 
contract,  relieve  itself  from  all  liability  to  him  for  in- 
juries caused  by  the  negligence  of  its  employes,  except 
where  such  negligence  is  gross  or  criminal.^ 

In  some  of  the  states,  however,  it  is  held  that  a  com- 
mon carrier  of  passengers  cannot  by  contract,  even 
with  a  passenger  whom  it  carries  gratuitously,*  exon- 
erate itself  from  liability  for  negligence.  These  deci- 
sions are  based  on  the  principle  that  the  state,  as  par- 
ens patriae,  has  an  interest  in  protecting  the  lives  and 
limbs  of  its  subjects,  and  that  this  consideration  of 
public  policy  cannot  be  overriden  by  any  stipulation 
of  the  parties.^  The  most  recent  case  declaring  this 
rule  was  decided  by  the  supreme  court  of  Texas  in 
1880,"  and  it  says  in  justification  thereof:  "The  rule 
is  wholesome,  is  demanded  by  the  nature  of  the  em- 
ployment, and  embraces  a  policy  which  no  state  hav- 
ing a  due  regard  for  the  safety  and  lives  of  its  people 
can  abandon;    for  it  discourages  negligence  by  holding 

2  :\Iuliloon  T.  Railway  Co.,  7  Wash.  528,  35  Pac.  422. 

8  Annas  v.  Railroad  Co.,  67  Wis.  46,  30  X.  W.  282. 

4  Jacobus  V.  Railway  Co.,  20  Minn.  12.5  (Gil.  110);  Bryan  v.  Railway 
Co.,  32  Mo.  App.  228;  Pennsylvania  R.  Co.  v,  Butler,  57  Pa.  St.  33.5; 
Buffalo,  P.  «&  W.  R.  Co.  v.  O'Hara,  3  Penny.  (Pa.)  190;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Me(Jown.  65  Tex.  640. 

6  Jacobus  V.  Railway  Co.,  20  Minn.  125  (Gil.  110). 

6  Gr.lf.  C.  &  S.  F.  Ry.  Co.  v.  M((5own,  65  Tex.  640. 
(072) 
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the  carrier  to  strict  accountiibility,  and  imposes  upon 
him  no  responsibility  which  he  does  not  voluntarily  as- 
sume when  he  engaj^es  in  such  employment." 

In  Iowa,  it  is  held  that  under  a  statute  which  pro- 
vides that  railroad  companies  shall  be  liable  for  all 
damages  sustained  by  the  negligence  of  their  employes, 
"all  contracts  to  the  contrary  notwithstanding,"  a  rail- 
road company  cannot  by  contract  relieve  itself  from 
liability  for  injuries  caused  by  its  negligence  to  even 
a  purely  gratuitous  passenger/ 

§  394.     SAME— WHO  ARE  GRATUITOUS  PASSENGERS. 

To  constitute  one  a  gratuitous  passenger,  within  the 
meaning  of  the  rule  i>ermitting  the  cannier  to  exemi)t 
itself  from  liability,  the  transportation  must  be  abso- 
lutely without  consideration  of  any  kind.  The  mere 
fact  that  a  passenger  is  traveling  on  a  pass  does  not 
fix  his  status  as  a  free  passenger,  nor  estop  him  from 
showing  that  he  is  in  fact  a  passenger  for  hire.^  Thus, 
it  is  uniformly  held,  by  courts  which  deny  to  the  car- 
rier the  power  to  limit  his  liability  to  passengers  for 
hire,  that  a  shipper  accompanying  his  live  stock,  and 
riding  on  a  drover's  pass  issued  to  him  in  consideration 
of  the  freight  paid  for  his  stock,  and  in  consideration 
of  his  taking  care  of  it  during  the  journey,  is  not  a 
gratuitous,  but  a  paying,  passenger;  and  a  condition 
in  the  pass  relieving  the  carrier  from  liability  for  in- 
juries caused  by  its  negligence,  or  that  of  its  servants, 

7  Rose  V.  Uiiilroad  Co.,  89  Iowa,  24!;. 

§  394.      1  Graud  Truuk  Ky.  v.  Stox  eiis,  Uo  U.  S.  0."»5. 
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is  void  as  against  public  policy.''  So,  a  passenger  ac- 
companying a  shipment  of  live  poultry,  taking  care  of 
it,  and  transported  in  consideration  of  the  freight 
charge,  is  a  passenger  for  hire.^  So,  a  ticket  issued  to 
an  employe  of  a  railroad  company,  to  enable  him  to 
travel  from  the  place  where  he  lives  to  the  place  where 
he  works,  must  be  regarded  as  issued  for  the  mutual 
advantage  of  both  parties,  and  hence  it  is  not  a  mere 
gratuity,  within  the  rule  permitting  railroad  compa- 
nies to  limit  their  liability  as  to  gratuitous  passengers/ 

2  Cleveland,  P.  &  A.  R.  Co.  v.  Curran,  19  Ohio  St.  1;  CaiToU  v.  Rail- 
way Co.,  88  :Mo.  239;  Fliun  v.  Railroad  Co.,  1  Houst.  (Del.)  469,  501;. 
Ohio  &  M.  Ry.  Co.  v.  Selby,  47  lud.  471;  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wall.  357;  Louisville  &  N.  R.  Co.  v.  Bell  (Ky.)  38  S. 
W.  3;  Saunders  v.  Southern  Pac.  Co.  (Utah)  44  Pac.  932;  Davis  v.. 
Railway  Co.  (Wis.)  G7  N.  W.  16.  A  railroad  company  cannot,  by 
conditions  in  the  contract  of  carriage  of  a  drover  accompanying  stock, 
limit  its  liability  for  injuries  to  him,  caused  by  the  negligence  of 
its  servants;  and  an  attempt  to  limit  the  authority  of  an  agent  of  such 
a  company  to  make  contracts  of  carriage,  within  the  ordinary  scope 
of  his  authority,  by  requiring  such  a  condition  to  be  inserted  in  the 
contract  of  carriage,  is  nugatory.  Baltimore  &  O.  R.  Co.  v.  Mc- 
Laughlin, 19  C.  C.  A.  551,  73  Fed.  519.  In  New  York  and  in  Eng- 
land, conditions  in  drovers'  passes  exempting  the  carrier  from  liability 
have  been  sustained;  but  the  theory  is  .nat  the  carrier  may  exempt 
itself  from  liability  as  to  others  than  purely  gratuitous  passengers. 
See  ante,  §  391. 

3  Delaware,  L.  &  W.  R.  Co.  v.  Ashley,  14  C.  C.  A.  368,  67  Fed.  209. 
*  Doyle  V.  Railroad  Co.  (Mass.)  44  N.  E.  611.     A  contract  between 

a  railroad  company  and  a  news  agent,  exempting  the  company  from 
liability  for  injuries  caused  by  its  negligence,  is  void  as  against  pub- 
lic policy,  as  respects  negligence  consisting  of  a  violation  of  a  statute- 
requiring  trains  to  stop  before  crossing  an  intersecting  railroad,  and 
providing  that  every  corporation  violating  the  statute  shall  be  liable 
in  the  full  amount  of  damages  resulting  to  any  person  from  such, 
violation.     Starr  v.  Railway  Co.  (Minn.)  69  N.  W.  632. 
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On  the  other  hand,  the  purchase  of  a  drawing-room 
car  ticket,  giving  a  passenger  a  riglit  to  ride  in  the 
drawing  room  car,  does  not  make  him  a  passenger  for 
hire,  so  as  to  annul  a  condition  in  a  pass,  issued  to  him 
as  a  pure  gratuity,  exempting  the  railroad  company 
from  liability  for  injuries  caused  by  the  negligence  of 
its  servants.^ 


§  395.     SAME— EXPRESS  MESSENGERS. 

Some  conflict  of  authority  has  recently  arisen  as  to 
the  power  of  a  railroad  company  to  limit  its  liability 
for  injuries  to  express  messengers.  The  supreme  court 
of  Indiana  has  held  that  it  is  not  the  duty  of  a  railroad 
company,  as  a  common  carrier,  to  carry  the  goods  of  an 
express  company,  or  the  messenger  in  charge  of  them; 
and  hence  a  railroad  company  may  by  contract  protect 
itself  from  the  results  of  its  own  negligence,  and  that 
of  its  servants,  as  to  express  messengers  on  its  trains.' 
On  the  other  hand,  the  federal  circuit  court  of  Ohio  has 
held  that  an  express  messenger  carried  in  the  express 
car  under  a  contract  between  the  express  company  and 
the  railroad  company  is  a  passenger  for  hire,  and  the 
railroad  company  cannot  contract  with  him  for  exemp- 
tion from  liability  for  injuries  to  him  caused  by  its  neg- 
ligence, or  that  of  its  servants.  "When  a  railroad  com- 
pany carries  an  express  messenger,  it  is  discharging  its 

5  Ulricli  V.  Kailrcad  Co.,  lOS  N.  Y.  81,  15  N.  E.  60,  reversing  l.'i 
Daly  (N.  Y.)  129. 

§  395.  1  Louisville.  N.  A.  &  C.  Ry.  Co.  v.  Koefer  (1ml.  Sup.)  44 
N.  E.  790;  Plttsbui  yh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Mahouy  (Ind.  Sup.) 
4G  N.  E.  917. 
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functions  as  a  common  carrier  of  passengers.  *  *  * 
If  the  company,  in  order  to  discharge  its  duty  to  the 
public  to  afford  express  facilities  upon  its  line,  agrees 
to  carry  him  in  a  special  car  in  a  passenger  train,  he 
does  not  thereby  lose  his  rights  and  character  as  a  pas- 
senger." " 

The  supreme  judicial  court  of  Massachusetts  has  held 
that  an  agreement  by  an  express  messenger,  desirous  to 
ride,  for  the  conduct  of  his  business,  in  a  baggage  car. 
in  violation  of  the  company's  rules,  by  which  he  assum- 
ed all  risk  of  injury  therefrom,  is  not  inyalid,  as  against 
public  policy;  and  he  cannot  les  oyer  for  injuries  caused 
by  the  negligence  of  the  company's  seryant,  to  which 
his  presence  in  the  baggage  car  directly  contributed. 
"The  plaintiff  was  not  compelled  to  enter  into  the  con- 
tract in  order  to  obtain  the  rights  of  a  passenger.  Hay- 
ing these  rights,  he  sought  something  more.  The  con- 
tract by  which  he  obtained  what  he  sought  did  not  im- 
pair his  right  as  a  passenger,  and  he  was  under  no  com- 
pulsion to  enter  into  it."  ^  Still  more  recently  the  same 
court  has  held  that  where  an  express  messenger  desir- 
ing to  ride,  for  the  conduct  of  his  business,  in  the  bag- 
gage car  of  a  railroad  company,  in  contrayention  of  its 
rules,  agrees  to  assume  all  risk  of  accident  and  injury 
while  so  riding,  the  railroad  company  is  relieved  from 
all  liability  for  his  injuries  while  riding  in  the  baggage 

2  Voifjlit  V.  Railway  Co.,  79  Feci.  501,  dis-approving  the  Indiana 
cases.  It  would  seem  that  the  conclusion  of  the  federal  court  is  strict- 
ly in  line  witli  the  decisions  denying  the  carrier's  power  to  limit  its 
common-law  liability  as  to  drovers  accompanying  stock. 

3  Bates  V.  Kaili-oad  Co.,  147  Mass.  255,  17  N.  E.  033. 
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car,  however  arising,  including  injuries  to  wliicli  riding 
in  the  baggage  car  did  not  contribute.* 

§  396.     SAME— CONNECTING  LINES. 

It  is  held  without  dissent  that  a  railroad  company 
selling  a  ticket  to  a  point  beyond  its  own  line  may  limit 
its  liability  by  a  stipulation  that  it  will  not  be  respon- 
sible beyond  its  own  line.^  It  is  only  because  the  car- 
rier has  voluntarily  contracted  to  do  so  that  it  can  be 
required  to  transport  a  passenger  over  any  other  lines 
than  its  ow^n;  and  it  results  that,  like  other  contracting 
parties^  it  may  define  the  terms  and  limit  the  extent  of 
its  undertaking  over  other  lines,  insomuch  as  may  be 
required  to  leave  on  them  the  responsibilities  of  their 
own  negligence.^ 

*  Hosmer  v.  Railroad  Co.,  156  Mass.  500.  31  N.  E.  652. 

§  396.  1  Kerrigan  v.  Raili-oad  Co.,  81  Cal.  248,  22  Pac.  677;  Penn- 
sylvania R.  Co.  V.  Spicker.  105  Pa.  St.  142;  Pennsylvania  Cent.  R. 
Co.  V.  Schwarzenberger,  45  Pa.  St.  208;  Harris  v.  Howe,  74  Tex.  534, 
12  S.  W.  224;  Texas  &  P.  Ry.  Co.  v.  Hawkins  (Tex.  Civ.  App.)  30  S. 
W.  1113. 

2  Harris  v.  Howe,  74  Tex.  .534,  12  S.  W.  224.  In  International  & 
G.  N.  Ry.  Co.  V.  Campbell,  1  Tex.  Civ.  App.  509,  20  S.  W.  845,  it 
was,  however,  held  that,  while  a  carrier  may  stipii'ate  for  nonliability 
for  the  wrongful  act  or  o-mission  of  a  connecting  road,  it  is  bound  to 
furnish  a  passenger  transportation  to  the  place  indicated  on  his  ticket; 
and  it  is  therefore  liable  for  his  wrongful  ejection  from  the  tra!n  by 
a  connecting  carrier,  in  such  sum  as  will  compensate  him  for  money 
necessarily  paid  out  for  railroad  fare  and  hotel  bills,  and  for  loss  of 
time,  necessarily  arising  out  of  the  breach  of  contract.  The  first 
carrier,  however,  is  not  liable  for  mental  suffering  caused  by  the 
rude  and  insulting  manner  of  the  conductor  of  tlie  connecting  lino,  who 
put  the  passenger  off,  since  this  is  a  tort,  and  not  a  breach  of  couU'act, 
against  which  the  first  carrier  is  protected  by  the  terms  of  its  con- 
tract. 

V.  2fet.car.p.\s. — G2  (977) 
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In  England  it  has  been  held  that  a  stipulation  in  a 
free  ticket  that  the  passenger  shall  travel  at  his  own 
risk  means  that  he  shall  be  at  his  own  risk  during  the 
whole  of  the  journey  covered  by  the  ticket,  and  it  will 
protect  a  connecting  carrier  on  whose  road  the  pas- 
senger was  injured  through  the  negligence  of  its  serv- 
ants.^ 

§  397.     SAME— LIMITATION  AS  TO  AMOUNT    OP 
RECOVEKY. 

Carriers  have  often  attempted  to  limit  their  liability 
for  loss  of  or  injury  to  goods  and  baggage  during  trans- 
portation; but  only  one  such  attempt  seems  ever  to 
have  been  passed  on  by  the  courts  in  cases  of  carriers 
of  passengers.  In  that  case  the  court  held  that  a  stipu- 
lation in  a  railroad  ticket  that  the  amount  of  fare  de- 
manded by  the  conductor  of  the  holder  shall  be  the 
measure  of  recovery  for  the  violation  of  the  contract  of 
carriage  by  the  company  is  not  reasonable,  and  does 
not  prevent  the  holder  from  recovering  damages  for 
the  tort  committed  in  ejecting  him.^ 

§  398.     CONFLICT  OF  LAWS. 

The  validity  of  a  contract  exempting  a  carrier  from 
liability  for  injuries  or  loss  to  a  passenger  must  be  de- 
termined by  the  law  of  the  state  or  country  where 
made;    and,  if  valid  there,  it  will  be  upheld  by  the 

8  Hall  V.  Railway  Co.,  L.  R.  10  Q.  B.  437. 

§  397.     1  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kinnebrew,  7  Tex.  Civ. 
App.  549,  27  S.  W.  t>31. 
(978) 
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courts  of  a  state  in  which  a  similar  contract,  if  made 
there,  would  be  held  void  as  against  public  policy.  The 
reason  is  that  such  a  contract  is  neither  immoral,  nor 
does  it  contravene  any  express  provision  of  law;  and 
hence,  if  valid  in  the  country  where  made,  it  will  be  up- 
held in  other  jurisdictions  on  the  principle  of  comity.^ 
But  in  Nebraska  it  has  recently  been  held  that  a  limita- 
tion of  the  liability  of  a  common  carrier  contained  in  a 
shipping  contract  will  not  be  recognized  or  enforced  in 
this  state,  though  valid  in  the  state  where  made,  since 
such  attempted  restriction  of  liability  is  illegal,  and 
contrary  to  the  public  policy  of  this  state.^ 

§  398.  1  Fonseca  v.  Steamship  Co.,  153  Mass.  553,  27  N.  E.  605; 
O'Regan  v.  Steamship  Co.,  160  Mass.  356,  35  N.  E.  1070.  The  rights 
and  obllgatious  of  a  passenger  who  enters  into  a  contract  in  another 
state  for  transportation  wholly  within  that  state  must  be  determined 
solely  by  the  laws  of  the  state  where  the  contract  is  made  and  per- 
formed; and  a  stipulation  that  the  passenger  assumes  all  risk  of  ac- 
cident, if  valid  by  the  laws  of  that  state,  is  valid  and  binding  in  this 
state,  though  the  law  is  different  here.  Knowlton  v.  Railway  Co., 
19  Ohio  St.  260.  A  daughter,  residing  in  Massachusetts,  paid  to  the 
agent  of  a  steamship  company  in  Boston  the  full  price  of  a  steerage 
passage  for  her  mother,  residing  in  Ireland.  The  agent  issued  to  the 
daughter  a  receipt  for  the  money  entitling  the  mother  to  a  steerage 
Iiassage,  and  a  memorandum  of  a  steerage  passage  for  the  mother. 
The  daughter  sent  these  papers  to  her  mother  in  Ireland,  and  the 
mother  presented  them  to  the  steamship  agent  in  Ireland,  who  issued 
to  her  a  regular  steerage  ticket,  which  contained  a  condition  exempt- 
ing the  company  from  liability  for  injuries  caused  by  Its  servants. 
Hold,  that  the  contract  by  which  the  rights  of  the  parties  were  to  be 
determined  was  made  in  Ireland,  and  was  governed  by  the  English 
law,  by  Avhich  the  condition  in  questiori  was  valid.  O'Kegan  v. 
Steamship  Co.,  160  Mass.  356,  35  N.  E.  1070. 

2  Chicago,  B.  &  Q.  K,  Co.  v.  Gardiner  (Xeb.)  70  K.  W.  508. 
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§  399.     MODE  IN  WHICH  LIMITATION  MAY  BE 
MADE. 

The  carrier  can  limit  his  common-law  liability  only 
by  contract.  Before  a  passenger  is  bound  by 
a  condition  on  a  ticket  limiting  the  carrier's 
liability,  it  must  appear  that  he  knew  of  the 
condition,  or  that  the  carrier  did  w^hat  was  rea- 
sonably sufficient  to  give  notice  of  the  condi- 
tion. 

It  has  often  been  decided  that  one  who  accepts  a  writ- 
ten contract,  and  proceeds  to  avail  himself  of  its  condi- 
tions, is  bound  by  the  stipulations  and  agreements 
therein  expressed,  whether  he  reads  them  or  not.  This 
rule  is  as  applicable  to  contracts  for  the  carriage  of  per- 
sons or  property  as  to  contracts  of  any  other  kind.  But 
a  ticket  which  appears  to  be  a  mere  check,  showing  the 
points  between  which  a  passenger  is  entitled  to  be  car- 
ried, and  which  contains  conditions  on  its  back  which 
he  does  not  read,  does  not  fall  within  this  rule.  Such  a 
ticket  does  not  i^urport  to  be  a  contract  which  expressly 
states  the  rights  of  the  parties,  but  only  a  check  to  in- 
dicate the  route  over  which  the  passenger  is  to  be  car- 
ried, and  he  is  not  expected  to  examine  it  to  see  whether 
it  contains  any  unusual  stipulations.^  As  was  said  in 
the  house  of  lords,'  in  a  case  in  which  the  carrier  sought 
to  limit  his  liability  by  an  indorsement  on  a  pasteboard 
ticket,  merely  indicating  on  its  face  the  points  between 
which  it  was  good:     "It  would  be  extremely  dangerous 

§  399.      1  Fonseoa  v.  Steamship  Co.,  I.j^  Mass.  553,  27  N.  E.  GU5. 
2  Henderson  v.  Stevenson,  L.  R.  2  H.  L.  «c.  470. 
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to  hold  that  where  a  document  is  complete  on  the  face 
of  it,  but  having-  on  the  back  of  it  something  which  has 
not  been  brought  to  the  knowledge  of  a  contracting 
party,  he  shall  be  held  to  have  assented  to  that  which 
he  has  not  seen,  and  of  which  he  knows  nothing." 
"Where  a  carrier  desires  to  impose  special  and  strin- 
gent terms  upon  its  passengers,  there  is  nothing  unrea- 
sonable in  requiring  that  these  terms  shall  be  distinctly 
declared  and  deliberately  accepted."  It  has  accord- 
ingly been  held,  in  a  very  recent  case,  also  decided  in 
the  house  of  lords,  that  the  mere  fact  that  a  passenger, 
on  payment  of  passage  mone}',  received  a  ticket  folded 
up,  on  which  no  writing  was  visible  unless  opened  and 
read,  is  not  sufficient  to  charge  him  with  notice  of  the 
condition.^  But,  where  the  form  of  the  ticket  indicates 
unmistakably  that  it  undertakes  expressly  to  prescribe 
the  particulars  which  shall  govern  the  conduct  of  the 
parties  until  the  passenger  reaches  destination,  a  differ- 

8  Richardson  v.  Rowntree  (1894)  6  Reports,  95.  See,  also,  Parker  v. 
Railway,  2  C.  P.  Div.  410.  The  method  in  which  carriers  may  limit 
their  liability  is  regulated  by  statute  in  some  of  the  states.  Rev.  St. 
Ind.  1894,  §  3298  (Rev.  St.  Ind.  1881,  §  29  i4),  requires  any  condition 
in  a  ticket  or  pas.s  limiting  the  carrier's  liability  to  be  printed  in  non- 
pareil tj'pe,  or  larger  type.  Code  Ga.  1882,  §  2068,  provides:  "A 
common  carrier  cannot  limit  his  liability  bj'  any  notice  given,  either 
by  publication  or  by  entry  on  receipts  given  or  tickets  sold.  He  may 
make  an  express  contract,  and  will  then  be  governed  thereby." 
Conip.  Laws  Neb.  1898,  p.  628,  c.  72,  art.  1,  §  .').  provides:  "No  notice, 
either  express  or  implied,  shall  be  held  to  limit  the  liabilities  of  any 
railroad  company  as  cnmiiion  carriers,  unless  they  shall  raaJve  it  ap- 
pear that  such  limitation  was  actually  brought  to  the  knowledge  of 
the  opposite  party,  and  assented  to  by  him  or  them,  in  express  terms, 
before  such  limitation  shall  take  eltect."  1  How.  Ann.  St.  Mich.  §  3418, 
requires  a  written  contract,  none  of  which  shall  be  printed. 
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ent  rule  prevails.  Thus,  where  a  ticket  for  an  ocean 
passage  consists  of  two  large  quarto  pages,  covered 
with  print  and  writing,  and  is  headed,  "Passengers' Con- 
tract Ticket,"  the  passenger,  in  accepting  and  using  the 
ticket,  even  if  he  does  not  read  it,  will  be  conclusively 
held  to  have  assented  to  its  terms,  including  a  condition 
relieving  the  carrier  from  liability  for  loss  or  injury 
caused  by  its  servant's  negligence.*  So,  where  a  free 
ticket  has  printed  on  its  face,  "Head  the  other  side,"  the 
passenger  must  be  deemed  to  have  notice  of  conditions 
on  the  back  thereof  limiting  the  carrier's  liability;  and 
it  is  immaterial  whether  he  read  them  or  not.*  So,  of 
course,  where  a  passenger  has  his  attention  called  to  a 
condition  on  the  back  of  his  pass  exempting  the  com- 
pany from  liability  for  injuries  caused  by  negligence, 
and  then  rides  on  the  pass  with  knowledge  of  the  condi- 
tion, a  contract  will  be  inferred." 

In  recent  cases,  courts  have  been  disposed  to  adopt 

•  Fonseca  v.  Steamship  Co.,  153  Mass.  553,  27  N.  E.  665.  Plaintiff 
purcliased  a  paper  book  of  coupons  forming  a  railway  ticket  from 
"London  to  Paris  and  back,  second  class."  Inside  the  cover— that 
is  to  say,  the  second  page — there  was  a  condition  limiting  the  liability 
of  each  company  to  its  own  line  and  trains,  and  exempting  it  from 
liability  for  the  negligence  of  the  connecting  carriers.  Held,  that 
the  fact  that  plaintiff  had  failed  to  read  this  condition,  and  did  not 
know,  of  its  existence,  is  no  ground  for  rejecting  the  condition,  since 
the  whole  book  was  the  contract  accepted  by  plaintiff.  Burke  v. 
Railway  Co.,  5  C.  P.  Div.  1,  A  passenger  who  takes  a  ticket,  con- 
taining a  condition  on  the  back  exempting  the  company  from  lia- 
bility for  injuries  arising  by  reason  of  the  passenger  coach  being  at- 
tached to  a  goods  train,  is  bound  by  the  condition,  though  in  fact 
unaware  of  its  existence.     Johnson  v.  Railway  Co.,  9  Ir.  R.  0.  L.  108. 

•  Quimby  v.  Railroad  Co.,  150  Mass.  365.  23  N.  E.  205. 

•  Perkins  v.  Railroad  Co.,  24  N.  Y.  196. 
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more  stringent  rules  as  against  passengers  riding  on 
free  passes.  One  wlio  receives  and  uses  a  free  pass  en- 
titling him  to  free  transportation  over  a  railroad  is 
bound  to  see  and  know  all  of  the  conditions  expressed 
therein  which  the  carrier  sees  fit  to  lawfully  impose, 
and  is  bound  thereby,  whether  he  actually  read  them  or 
not."  Hence,  where  a  pass  is  written  to  a  specified  per- 
son ''and  three  ladies,'- one  of  the  ladies  who  accepts  the 
benefit  of  the  pass,  and  travels  on  it  as  one  of  the  ladies 
referred  to,  is  bound  by  its  terms,  though  she  has  never 
read  it  or  been  informed  of  its  contents.^ 

§  400.     SAME— CONTRACT  WITH  THIRD  PERSON. 

A  contract  entered  into  between  a  carrier  and  a  third  _ 
person  relieving  the  carrier  from  liability  is  not  binding 
on  a  passenger  who  is  given  transportation  under  the 
contract,  unless  he  knew  of  the  condition,  and  assented 
to  it.  Thus,  a  contract  between  a  stock  owner  and  a 
railroad  company  releasing  the  company  from  liability 
for  injuries  to  the  person  in  charge  of  the  stock  is  not 
binding  on  an  employe  of  the  stock  owner,  who  was  not 
a  party  to  the  contract,  though  he  was  designated  by 
name  as  the  person  to  accompanj^  the  stock. ^      So,  a 

7  Mvildoon  V.  Railway  Co.,  10  Wash.  311,  38  Pac.  995.  An  indorse- 
ment on  a  free  ticket  that  the  holder  assumes  all  rislcs  of  accident 
becomes  binding  on  him  by  accepting  and  using  the  ticket.  Illinois 
Cent.  K.  Co.  y.  Read,  37  111.  48.3. 

8  Rogers  v.  Steamboat  Co.,  8G  Me.  201,  29  Atl.  10G9. 

§  400.  1  Porter  v.  Railroad  Co.,  .59  Hun,  177,  13  N.  Y.  Supp.  491, 
affirmed  129  N.  Y.  G24,  29  x\.  E.  1029.  The  fact  that  a  servant  in 
charge  of  horses,  -who  takes  passage  in  the  car  in  which  the  horses 
are  being  transported,  knows  that  his  employer  made  arrangements 
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contract  for  the  sliipment  of  live  stock  requiring  the 
cattle  owner  to  send  a  hand  on  the  train  to  look  after 
the  stock  while  in  transit,  and  stipulating  that  such 
hand  is  an  employ^  of  the  railroad  company,  and  that, 
as  such,  he  assumes  the  risks  of  an  employe,  cannot 
alter  the  fact  that  such  hand  is  an  employe  of  the  cat- 
tle owner,  and  not  of  the  company,  nor  alter  his  rela- 
tion of  passenger  as  to  the  company.    The  company  is 
therefore  liable  to  him  for  injuries  caused  by  the  negli- 
gence of  its  employes.     "The  contract  amounts  to  this: 
Knowing  that  a  contract  would  be  of  doubtful  validity 
that  absolved  the  company,  or  limited  its  liability,  as  a 
common  carrier  of  passengers,  the  contract  was  devised 
in  which  the  passenger  acknowledges  himself  to  be  an 
■  employ^  of  the  company,  so  as  to  contract  for  its  limited 
liability  upon  such  relation,  and  give  it  the  semblance 
of  legality.     If  the  contract  liability  of  a  common  car- 
rier cannot  be  limited  in  express  terms,  and  by  a  direct 
agreement,  it  cannot  be  done  upon  false  or  counterfeit- 
ed relations." ""      So,   the  federal   Kevised   Statutes,' 
which  require  railroad  companies  carrying  mail  to  "car- 
ry, without  extra  charge,"  all  mailable  matter  directed 
to  be  carried,  "with  the  person  in  charge  of  the  same," 
does  not  authorize  any  government  agent  to  stipulate 

■u-ith  the  railroad  company  for  his  transportation,  does  not  change 
him  -with  knowledge  that  the  contract  between  his  employer  and  the 
company  exempted  it  from  liability  for  any  injuries  that  might  be 
received  by  him  while  traveling  in  the  car.  Coppock  v.  Railroad  Co-, 
Si  I  Hun,  ISO.  34  N.  Y.  Supp.  1(>39. 

2  Missouri  Pac.  Ry.  Co,  v.  Ivy,  71  Tex.  401),  9  S.  W.  34G.     See,  also, 
ante.  §'214. 

3  Rev.  St.  U.  S.  §  4000. 
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with  a  railroad  company  for  exemption  from  liability 
of  the  company  for  injuries  to  his  subordinates,  without 
their  consent.*  So,  a  contract  between  a  telegraph 
company  and  a  railroad  c(»riii)any,  in  Avhicli  the  railroad 
company  agrees  to  carry  the  einploj'es  of  the  telegraph 
company  gratuitously,  on  condition  that  dam  ages  for  in- 
juries to  employes  "shall  be  waived  and  released,"  does 
not  relieve  the  railroad  company  from  liability  for  in- 
juries caused  by  its  negligence;  nor  will  the  fact  that  the 
employe  of  the  telegraph  company  was  riding  on  a  pass 
issued  under  the  contract  relieve  it  from  such  liability^ 
in  the  absence  of  a  showing  that  the  pass  expressl}- 
stipulated  therefor.^  So,  the  fact  that  a  railway  com- 
pany contracts  with  the  federal  government  to  furnish 
motive  power  and  a  crew  to  operate  a  special  train  car- 
rying soldiers,  which  it  receives  from  a  connecting  car- 
rier, and  that  it  shall  be  in  no  wise  responsible  for  the 
condition  of  the  cars  or  their  appliances,  does  not  re- 
lieve the  company  of  the  consequences  of  the  negli- 
gence of  its  employes,  or  of  the  duty  of  furnishing  an 
appliance  that  will  keep  the  train  attached  to  its  loco- 
motive; and  it  is  liable  for  the  death  of  a  soldier  hap- 
pening by  reason  of  its  negligence  in  this  respect.* 

But  a  contract  between  an  express  company  and  a 
railroad  company  relieving  the  railroad  company  from 
liability  for  injuries  to  express  messengers  is  binding 
on  a  messenger  who,  in  his  contract  with  the  express 

4  Seybolt  v.  ILiilroad  Co.,  »:>  N.  Y.  5U'2,  571,  affirming  31  Hun    (.\. 
Y.)  IfiO. 

5  I-:iliott  r.  Railrond  (^o.  (Surer.  BufF.)  11  \.  Y.  Sui)ii.  mi. 

«  (ialvestou,  H.  &  S.  A.  Ky.  Co.  v.  I'arslc.v,  U  Tex.  Civ.  Anp.  l.jO,  2,% 
S.  W.  G4. 
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company,  agreed  to  assume  all  risks  of  accident,  and 
authorized  the  express  company  to  enter  into  a  con- 
tract with  the  railroad  company  exempting  the  latter 
from  all  liability  for  injuries  to  him/  In  Canada  it 
has  been  held  that  a  contract  between  a  railroad  com- 
pany and  a  news  agency,  that  the  railroad  company 
shall  not  be  liable  for  injuries  to  the  persons  composing 
the  agency,  their  newsboys  or  agents,  while  being  car- 
ried free  under  the  contract,  is  binding  on  a  newsboy 
vending  papers  on  the  train,  though  he  was  not  a  party 
to  the  agreement.® 

7  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Keefer  (Ind.  Sup.)  44  N.  E.  70(3. 
An  express  company  contracted  with  a  railroad  company  for  the 
transportation  of  its  messengers  and  express  matter,  and  agreed  to 
assume  all  risks  of  damage  that  might  arise  out  of  the  agreement, 
and  especially  to  protect  the  railroad  company  against  claims  for  dam- 
age to  its  employes  or  property,  whether  occurring  from  the  neg- 
ligence of  the  railroad  company  or  otherwise.  A  messenger  entered 
the  employ  of  the  express  company  under  a  contract  which  recited 
that  the  company  should  not  '"be  liable  by  reason  of  any  act  or  negli- 
gence of  its  agents,  servants,  or  employes  *  *  *  or  otherwise,  caus- 
ing any  injury  to  his  person  or  property,  or  causing  his  death"'  while 
in  its  employ;  that  he  accepted  the  employment  "with  full  knowledge 
and  notice  of  all  risks  involved  therein,  which  he  assumes";  and 
that  he  released  the  company  "from  any  and  all  liability  for  and  in 
respect  of  any  such  damage,  injury,  or  death  by  reason  of  negligence 
or  otherwise."  While  in  the  company's  employ,  his  death  resultel 
from  the  alleged  negligence  of  the  railroad  company.  Held  that,  since 
the  messenger  was  upon  the  railroad  company's  premises  by  the 
license  given  the  express  company,  he  was  bound  to  know  that  hi.s 
rights  rested  on  a  private  contract  to  which  he  became  subject  in 
the  performance  of  his  duties  for  the  express  company,  in  its  rela- 
tions to  the  railroad  company,  and  was  chargeable  with  knowledge  of 
the  limitation  on  the  railroad  company's  liability.  Pittsburgh,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Mahony  (Tnd.  Sup.)  46  N.  E.  917. 

8  Alexander  v.  Railway  k.o.,  33  U.  C.  Q.  B.  474. 
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§  401.     CONSTRUCTION  OF  CONTRACT. 

The  New  York  courts  have  held  inflexibly  to  the  rule 
that  general  words  in  the  contract  of  a  common  carrier 
limiting  its  responsibility  will  not  be  construed  as  ex- 
empting it  from  liability  for  negligence,  when  they  are 
capable  of  other  construction.  This  rule  applies  both 
to  carriers  of  persons  and  goods.  ^  Under  this  rule,  it 
has  been  held  that  a  stipulation  that  the  company  "as- 
sumes no  liability  whatever  in  the  matter,"  ^  or  that 
the  passenger  waives  all  claims  "for  personal  damages 
and  injuries  received  when  in  the  above  train,"  ^  does 
not  relieve  the  company  from  liability  for  injuries  caus- 
ed by  the  negligence  of  its  servants. 

But  other  courts  have  given  a  more  liberal  interpre- 
tation to  such  contracts.     The  supreme  court  of  Maine 

§  401.  1  Kenney  v.  Railroad  Co.,  125  N.  Y.  422,  26  N.  E.  626,  af- 
firming 54  Hun,  143,  7  N.  Y.  Supp.  255.  lu  this  case  a  contract  be- 
tneen  an  express  company  and  a  railroad  company  provided  that  the 
railroad  company  should  be  "expressly  relieved  from  and  guarantied 
against  any  liability  for  any  damage  done  to  the  agents  of  the  ex- 
press company,  whether  in  their  employ  as  messengers  or  otherwise." 
Held,  that  the  contract  did  not  relieve  the  railroad  company  from  lia 
bility  to  an  action  for  injuries  to  an  express  messenger,  caused  b.v 
the  negligence  of  its  servants,  but  might  be  construed  as  an  agi'ee- 
ment  by  the  express  company  to  indemnify  the  railroad  company  on 
account  of  such  action.  A  special  contract  exempting  a  carrier  from 
loss  occasioned  by  the  negligence  of  its  servants  does  not  exempt  the 
carrier  from  liability  for  its  own  negligence.  Weinberg  v.  Steamship 
Co..  57  N.  Y.  Super.  Ct.  580,  8  N.  Y.  Supp.  I!i8. 

2  Blair  v.  Railway  Co.,  66  N.  Y.  313. 

3  McElwain  v.  Railroad  Co.,  21  N.  Y.  Wkly.  Dig.  21.  The  fact 
that  a  foreman  of  a  street-car  company  had  at  previous  times  notitied 

.  an  employe,  when  giving  him  a  pass,  "that  he  had  to  ride  at  his  own 

(987) 


§  401  CARRIERS  OF  PASSENGERS.  (Ch.  28 

has  recently  hold  that,  a  coudition  that  the  passenger 
"assumes  all  risk  of  personal  injur}'"  is  sufficiently  com- 
prehensive to  cover  all  risks  of  personal  injury,  of  ev- 
ery name  and  nature,  including  those  arising  from  the 
negligence  of  defendant's  servants.*  So,  in  England  it 
has  been  held  that  a  stipulation  that  the  passenger 
shall  "travel  at  his  own  risk''  exempts  the  company 
from  liability  for  negligence,  not  only  during  actual 
transit,  but  also  while  going  from  its  premises/  The 
supreme  court  of  Indiana  has  recently  held  that  in  the 
interpretation  of  the  language  employed  in  a  contract 
limiting  a  railroad  company's  liability  for  injuries  to  an 
express  messenger,  the  court  will  be  controlled  by  the 
usual  rules  for  the  ascertainment  of  the  intention  of  the 
parties,  looking  to  the  words  in  their  ordinary  meaning, 
and  not  by  the  rule  of  strict  construction  adopted  in 
New  York.° 

A  contract  between  an  express  company  and  a  rail- 
road company,  by  which  the  express  company  assumes 

risk,  and  that  the  company  was  entirely  blameless,"  is  not  notice  to 
the  employe  of  a  claim  by  the  company  of  exemption  from  liability  on 
all  snbsequent  occasions  on  which  he  used  the  cars  wUhout  pay. 
Pendergast  v.  Raihvay  Co.,  10  App.  Div.  207,  41  N.  Y.  Supp.  1)27. 

4  Rogers  V.  Steamboat  Co.,  86  Me.  261,  29  Atl.  1069. 

5  Hallin  v.  Kaihvay  Co.,  L.  R.  10  Q.  JR.  212.  A  similar  ruling  was 
made  in  :McDonald  v.  Railway  Com'rs,  IB  Vict.  Law  R.  399.  A  clause 
in  a  steamship  ticket  relieving  the  company  from  "loss  or  damage" 
arising  from  any  act,  neglect,  or  default  whatsoever  exeupts  the  com- 
pany from  liability  for  the  loss  of  the  passenger's  life  by  negligence 
of  defendant's  servants  in  a  collision  with  another  ship.  Haigh  v. 
Packet  Co.,  5  Asp.  189.  attirming  Id.  47. 

«  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Mahony  (Ind.  Sup.)  46  N. 
E.  917.     At  one  time  the  New  York  rule  prevailed  in  Indiana.     See 
Indiana  Cent.  Ky.  Go.  v.  IVIundy,  21  Ind.  48. 
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"all  risk  of  loss  or  damage  arising  out  of  or  resulting 
from  its  operations,  under  tliis  agreement,"  does  not 
bind  the  express  company  to  indemnify  the  railroad 
company  against  injuries  to  an  express  messenger  re- 
sulting from  its  negligence.  The  express  company  as- 
sumed risks  arising  from  "its"  operations  under  the 
agreement;  that  is,  its  own  losses,  and  losses  for  which 
it  would  be  responsible.  It  was  not  liable,  in  any 
sense,  to  the  messenger,  for  his  injuries  caused  by  tlie 
negligence  of  the  railway  company  in  failing  to  ke:\) 
its  bridges  and  roadbed  in  repair,  and  his  injuries 
would  not  be  a  loss  to  the  express  company.^ 

§  402.     BELEASE  AND   DISCHARGE   AFTER   INJURY. 

A  cause  of  action  sounding  in  tort  may  be  dis- 
charged by  agreement  of  the  wrongdoer  and 
the  sufferer.  The  validity  of  such  an  agreement 
depends  on  the  general  principles  governing 
the  law  of  contracts. 

It  may  be  stated  as  a  general  proposition  that  a  re- 
lease of  a  right  of  action  sounding  in  tort  must  have  all 
the  requisites  of  a  valid  contract.     It  must  be  execute*! 

7  Sau  Autonio  &  A.  1'.  Ry.  Co.  v.  Adams,  6  Tex.  Civ.  AiDp.  102.  24 
S.  W.  839.  A  provision  in  a  bill  of  lading  given  to  a  shipper  ol' 
stock,  that  the  company  will  not  be  liable  on  account  ot  the  carriajji; 
of  "said  stock"  beyond  its  own  line,  does  not  relieve  it  from  liability 
for  wrongs,  beyond  itsi  own  line,  to  the  drover  accompanying  the  stock 
on  a  pass  issued  as  an  incident  to  the  bill  of  lading  for  the  stock. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Cole.  8  Tex.  Civ.  App.  (535,  28  S.  W.  391. 
A  passenger  who  pnys  full  fare  for  a  ticket  is  not  bound  by  any  con- 
ditions therein  stated  to  be  in  consideration  of  the  reduced  fare  at 
which  the  ticket  is  sold.  Anderson  v.  Railway  Co.,  17  Ont.  747,  af- 
firmed 17  Ont.  App.  4X0. 
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by  all  necessary  parties,  be  based  on  a  valid  considera- 
tion, and  must  show  a  completed  intention  to  discbarge 
tbe  particular  cause  in  issue.'  Under  a  statute  which 
declares  that  the  personal  property  of  married  women 
shall  be  their  sole  and  separate  property,  subject  to 
their  control,  a  married  woman  can  execute  a  valid  re- 
lease of  damages  for  injuries  to  her  person,  without 
joining  her  husband  in  the  release.^  An  attorney  at 
law,  as  such  merely,  cannot  settle  a  suit,  and  give  a  re- 
lease concluding  his  client  in  relation  to  the  subject  in 
litigation,  although  it  is  within  his  authority  to  discon- 
tinue the  action.^ 

The  Civil  Code  of  Louisiana*  declares  that  "a  transac- 
tion or  compromise  is  an  agreement  between  two  or 
more  persons  who,  for  preventing  or  putting  an  end  to 
a  lawsuit,  adjust  their  differences  by  mutual  consent."^ 
Under  this  provision,  it  is  essential  to  the  validity  of  a 
compromise  that  the  particular  lawsuit  which  is  to  be 
prevented  or  put  an  end  to  should  be  specially  mention- 
ed in  it;  and,  to  have  the  force  of  things  adjudged,  it 
must  be  perfect  and  complete  in  itself,  and  nothing 
should  be  left  for  ascertainment  by  parol  proof." 

It  is  a  familiar  principle  of  the  common  law  that  a  re- 
lease or  discharge  of  one  of  two  or  more  joint  tort  feas- 
ors by  the  voluntary  act  of  the  injured  person  operates 
as  a  discharge  of  all/ 

§  402.      1  Jag.  Torts,  p.  310. 

2  Blair  v.  Railroad  Co.,  89  Mo.  Sm,  1  S.  W.  350. 

s  Barrett  v.  Railroad  Co.,  45  N.  Y.  628. 

*  Rev.  Civ.  Code  La.  art.  3071. 

B  Lampkins  v.  Railroad  Co.,  42  La.  Ann.  997,  8  South.  530. 

6  Barrett  v.  Railroad  Co.,  45  N.  Y.  628.    Where  a  passenger,  injured 
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§  403.     SAME— RESCISSION. 

The  validity  of  releases  of  rijilits  of  action  for  per- 
sonal injuries  is  frequently  attacked.  The  grounds  gen- 
erally relied  on  to  overthrow  such  releases  are:  (1) 
Mental  incapacity;  (2)  inadequacy  of  consideration;  (3) 
fraudulent  misrepresentations. 

As  to  mental  incapacity,  the  United  States  supreme 
court  has  recently  ruled  that  one  who  is  prostrated  by 
disease,  and  suffering  pain  and  misery,  and  who  is  to 
some  extent  under  the  influence  of  morphine,  may  deny 
knowledge  of  the  contents  of  a  release  signed  by  him, 
through  misrepresentation  of  its  contents,  withoutread- 
ing  it.^  But  the  fact  that  plaintiff  is  ill  at  the  time  of 
executing  a  release,  though  it  has  an  important  bearing 

in  a  collision  between  bis  car  and  the  car  of  another  company,  sues 
both  companies,  and  receives  a  sum  of  money  from  one  of  them  in 
compromise  of  his  claim,  his  right  of  action  against  the  other  is  gone 
also;  and  he  will  be  estopped  from  showing  that  the  one  paying  the 
money  was  not  in  fact  at  fault,  but  that  the  injury  was  owing  solely 
to  the  negligence  of  the  other.  Tompkins  v.  Railroad  Co.,  6G  Cal. 
163.  4  Pac.  1105.  A  release  to  one  of  several  joint  tort  feasors  is  a 
release  to  all,  and  an  accord  and  satisfaction  with  one  of  them  is  a 
bar  to  an  action  against  the  others.  But,  where  there  is  a  suit  pend- 
ing against  several  joint  tort  feasors,  the  dismissal  of  the  suit  against 
one  will  not  bar  the  action  against  the  others.  West  Chicago  St.  R. 
Co.  V.  Piper  (111.  Sup.)  46  N.  E.  186.  The  common-law  rule  as  to  the 
effect  of  the  release  of  one  of  several  joint  tort  feasors  has  been 
cli.-uiged  by  statute  in  some  of  the  states. 

§  4(J.';.  1  Union  Pac.  Ry.  Co.  v.  Harris.  1.58  U.  S.  326,  15  i^np.  Ct. 
843;  s.  c.  12  C.  C.  A.  598,  63  Fed.  800.  A  release  of  a  riglit  of  action 
for  personal  injuries  is  not  binding  if  the  person  executing  the  release 
was  unconscious,  and  not  in  his  right  mind,  at  the  time,  or  if  he 
was  suffering  from  physical  pain,  fever,  and  mental  anguish  to  such 
an  extent  as  to  incapacitate  him  to  comprehend  the  character,  ex- 
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-on  the  question  of  capacity  to  enter  into  the  contract, 
is  no  proof  of  fraud,  where  he  admits  of  a  perfect  under- 
standing of  the  contract,  and  of  its  effects  on  his  rights," 
If  a  person  not  insane  seeks  to  avoid  a  release  of  a  right 
of  action  on  the  ground  that  her  mental  faculties  were 
temporarily  impaired,  the  burden  of  proof  is  on  her  to 
show  the  mental  incapacity,  and  not  on  the  other  party 
to  show  her  mind  was  not  impaired.* 

As  to  inadequacy  of  consideration,  the  general  rule 
undoubtedly  is  that  inadequacy  of  the  consideration 
paid  to  obtain  a  release  of  a  claim  for  personal  injuries 
is  not  ground  for  setting  aside  the  release  in  equity,  in 
the  absence  of  fraud  or  mistake.^  But,  where  both  par 
ties  erroneously  believe  that  the  injuries  are  not  se- 
rious, a  release  of  a  right  of  action  for  personal  injuries 
given  for  an  insignificant  sum  will  be  set  aside  in 
equity.^  So,  a  settlement  of  a  claim  for  a  grave  per- 
sonal injury  for  an  insignificant  sum  is  not  binding 
when  advantage  is  taken  of  the  loneliness,  poverty,  and 
sickness  of  plaintiff,  a  woman,  whose  ignorance  is  play- 
ed upon  by  one  of  defendant's  agents,  on  whom  she  re- 
lied, and  in  whom  she  trusted.*^ 

As  to  fraudulent  representations,  the  general  rule,  of 
course,  is  that  fraud  vitiates  everything  it  touches.  A 
release  of  a  right  of  action  for  personal  injuries  obtain- 

tent.  and  consequences  of  the  contract.  International  &  G.  N.  Ky. 
€o.  V.  Brazzil.  78  Tex.  314,  14  S.  W.  (309. 

2  McFarland  v.  Railway  Co.,  12.5  Mo.  253,  28  S.  W.  5U0. 

3  Chicago  W.  D.  Ry.  Co.  v.  Mills,  91  111.  39. 
*  Luraley  v.  Railway  Co.,  71  Fed.  21. 

6  Blair  v.  Railroad  Co.,  89  Mo.  383,  1  S.  W.  Sm. 
«  Stone  V.  Railway  Co.,  66  Mich,  76,  33  N.  W.  24. 
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ed  from  an  illiterate  woman  during  an  illness  conse- 
quent on  such  injuries  by  a  physician  attending  her  at 
defendant's  request,  on  the  representation  that  it  is  a 
mere  receipt  for  money  expended  in  her  behalf,  is  not 
binding-  on  her/  But  a  statement  made  to  an  injured" 
person  by  a  physician  employed  to  attend  on  him  by 
the  defendant,  as  to  the  nature  of  the  injuries,  or  as  to 
the  length  of  time  it  will  take  to  recover,  is  a  mere 
statement  of  opinion;  and  the  fact  that  the  physician 
was  in  error  is  no  ground  for  setting  the  release  aside, 
unless  he  knew  the  statement  to  be  false  when  he  made 
it.« 

In  Missouri  it  is  held  that  a  release  alleged  to  have 
been  obtained  by  fraudulent  representations  as  to  its 
contents,  made  to  one  able  to  read,  but  claiming  to  have 
been  in  a  dazed  condition,  can  be  set  aside  only  in  a 
suit  in  equity,  after  a  return,  or  an  offer  to  return,  the 
consideration;  and,  until  so  set  aside,  the  release  will 
be  deemed  valid  and  binding  at  law.** 

1  Eagle  Packet  Co.  v.  Defries,  M  111.  598. 

8  McFarlaud  v.  Railway  Co.,  125  Mo.  253,  28  S.  W.  500;  Homuth  v. 
Railway  Co.,  129  Mo.  629,  31  S.  W.  903;  Nelson  v.  Railway  Co.,  61 
Minn.  1G7,  G3  N.  W.  486. 

8  Och  V.  Railway  Co.,  130  Mo.  27,  31  S.  W.  962.  It  is  doubtful 
whether  this  is  the  doctrine  in  other  Code  states,  where  distinctions 
between  actions  at  law  and  suits  in  equity  have  been  abolished:  and 
it  is  believed  that  the  validity  of  the  release  may  be  attacked  in  the 
actiou  for  damages,  without  tirst  bringing  an  equitable  action  to  re- 
scind the  release. 

v.  2F1-.T.CAK.PAS.— G3  (993) 
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§  404.     SAME— RATIFICATION  AND  LACHES. 

If  a  person  executes  a  release  while  non  compos  men- 
tis, and  afterwards,  when  he  has  been  restored  to  sound 
mind,  retains  and  uses  the  consideration  of  the  release, 
without  offering  to  restore  it,  his  conduct  ma}'  furnish 
satisfactory-,  and  it  may  be  conclusive,  evidence  of  rat- 
ification. It  is  not  necessary  that  the  affirmance  be  as 
solemn  as  the  original  act  itself.  Acquiescence,  with 
other  circumstances,  may  establish  ratification.^  But 
it  has  been  held  that,  where  an  injured  person  was  men- 
tally incompetent  when  he  executed  a  release  of  his 
right  of  action,  tlie  mere  fact  that  he  retained  and  used 
the  money  paid  him  when  the  release  was  executed  does 
not  amount  to  a  ratification  of  the  release,  unless  he 
knew  that  he  executed  the  release,  its  nature  and  char- 
acter, and  where  the  money  came  from.^ 

§  404.  1  Gibson  v.  Railroad  Co..  164  Pa.  St.  142,  30  Atl.  308.  In 
this  case  a  passenger  injured  in  a  railroad  accident  executed  a  re- 
lease, and  received  ?240  therefor,  within  a  few  hours  after  he  had 
been  operated  on  by  the  company's  surgeon.  He  afterwards,  claimed 
that  the  release  had  been  executed  while  he  was  still  under  the  in- 
fluence of  anaesthetics,  and  that  he  had  no  consciousness  of  the  act. 
He  did  not,  however,  allege  any  fraud  upon  the  part  of  the  railroad 
officials  in  procuring  the  release.  The  evidence  showed  that,  after 
he  had  been  restored  to  sound  mental  condition,  he  knew  that  he  had 
the  money,  and  he  also  had  knowledge  of  Jhe  main  facts  of  the  settle- 
ment. He  did  not  offer  to  return  the  money,  and  he  permitted  the 
railroad  company  to  pay  his  doctor  and  hosi)ital  bills,  in  accordance 
with  the  terms  of  settlenu'ut.  Held,  that  his  conduct  constituted  an 
affirmance  of  the  rolAise. 

2  International  &  G.  N.  Ry.  Co.  v.  Brazzil,  7S  Tex.  314.  14  S.  W.  609. 
But  one  who  has  coni  mmised  his  claim  for  damages,  and  a^'terwards 
uses  up  the  amount  paid  him,  cannot  be  heard  to  assert  fraud  and 
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A  delay  of  over  three  years  before  bringing  suit  to 
set  aside  a  release  of  a  claim  for  personal  injuries  is 
laches,  which  will  bar  the  relief,  and  plaintiff's  poverty- 
does  not  excuse  the  laches.' 

deceit  in  the  compromise,  when  he  does  not  tender  back  the  amount 
he  has  received.     Stewart  v.  Railway  Co.,  G2  Tex.  24U. 
3  Lumley  v.  Railway  Co.,  71  Fed.  21. 
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CHAPTER  XXIX. 

CARRIERS  BY  ^yATER. 

§  40.1.  Xo  Distinttion  iu  Principle  between  Carriers  hy  Water  and 
by  Laud. 

406.  Duty  to  Carry  to  Destination  without  Delay. 

407.  Accommodations. 

408.  Authority  aud  Power  of  Master. 

409.  Duty  to  Passengers  in  Shipwreck. 

410.  Admiralty  Jurisdiction. 

411.  Same — Liability  of  Vessel. 

412.  Liability  of  Master. 

413.  Statutory  Regulations— Emigi  ant  or  Steerage  Passengers. 

414.  Same — Steam  Vessels. 

415.  Same — Carrying  Excessive  Number  of  Pa.>-Siengers. 

416.  Same— Carrying  Explosives. 

417.  Statutory  Limitation  of  "Vessel  Owners'  Liabi'ity. 

418.  Same— To  What  Claims  Statute  Extends. 

419.  Same — To  What  Waters  aud  Vessels  Applicable. 

420.  Same— Ascertaining  Value  of  Vessel. 

§  405.     NO    DISTINCTION    IN   PRINCIPLE    BETWEEN 
CARRIERS  BY  WATER  AND  BY  LAND. 

A  carrier  by  water  is  not  absolutely  bound  to 
safely  transport  his  passengers,  and  his  liabil- 
ity is  governed  by  the  same  principles  -vrhich 
apply  to  carriers  by  land. 

The  principles  liOYerning-  the  liability  of  carriers  of 
passengers  are  of  universal  application,  and  are  not  con- 
fined to  carriers  of  passengers  by  land.  In  the  forego- 
ing pages  reference  lias  been  freely  made  to  cases  in- 
volving passenger  carriers  by  water.  A  separate  chap- 
ter on  this  subject  is  added  only  because  the  peculiar 
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dangers  incident  to  carriage  by  water  and  the  statutes 
governing  the  duties  of  carriers  by  water  have  given 
rise  to  a  number  of  special  cases,  which  cannot  Yevy 
well  be  classified  elsewhere  under  the  general  headings 
of  this  work. 

A  carrier  of  passengers  by  water  is  not  bound  abso- 
lutely to  furnish  a  seaworthy  vessel,  any  more  than  a 
carrier  of  passengers  by  land  is  absolutely  bound  to 
furnish  a  roadworthy  vehicle.  As  was  said  by  an  Eng- 
lish court  in  a  leading  case:  ^  "No  case  has  been  found 
where  an  absolute  warranty  of  the  seaworthiness  of 
the  shij)  in  the  case  of  passengers  has  arisen;  and  it  af- 
fords a  strong  ground  for  presuming  that  no  such  lia- 
bility exists,  that  in  this  maritime  nation  no  i)assenger 
has  ever  founded  an  action  on  it."  But  a  vessel  must 
be  constructed  strong  enough  to  withstand  storms  of 
such  violence  as  may  reasonably  be  anticipated  to  oc- 
cur in  the  waters  Avhich  she  is  designed  to  navigate." 

§  4U5.     1  Readhead  v.  Railway  Co.,  L.  R.  4  Q.  B.  :iT!».  .']90. 

2  In  re  Myers  Excursion  &  Navigation  Co.,  ijl  Fed.  240.  A  barge 
used  to  carry  excursion  parties  on  New  York  liarbor  and  neigliboring 
waters  is  defective  and  unseawortliy.  If  not  in  a  condition  to  witli- 
stand,  AVithout  serious  injiu-ies  to  her  passengers,  the  violent  thunder- 
stoi-nis  which  are  of  frequent  occurrence  in  that  locality.  Id.  A  pas- 
senger on  an  ocean  vessel,  while  waiKing  along  the  conipnniun  way 
on  her  way  to  the  deck,  was  thrown  down  by  a  sudden  and  unex- 
pected lurch  of  the  vessel,  and  her  Avrist  was  broken.  Held,  that 
tlic  question  whether  the  carrier  was  negligent  in  failing  to  provide  a 
rail  to  guard  passengers  from  falling  was  for  the  jury;  there  being 
evidence  that  many  otlicr  vessels  had  similar  places  protected  by  a 
rail,  and  th'at  soon  after  the  accident  one  was  put  in  the  vessel  in 
question.  American  S.  S.  Co.  v.  Landreth,  lOS  I*a.  St.  204,  102  Pa. 
St.  1.31.  A  ferry  company  is  not  guilty  of  negligence  in  covering  the 
stei  s  of  its  ferryboat  with  a  brass  plate,  corrugated  save  where  turned 
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So,  it  is  negligence  for  a  river  passenger  steamer  to  ap- 
proach the  locality  of  a  railroad  drawbridge  at  night  at 
such  a  rate  of  speed  as  to  prevent  her  complete  control 
by  the  master,  especially  when  there  is  no  uniformity 
in  the  method  of  j)lacing  lights  to  indicate  whether  the 
draw  is  open  or  closed.^  So,  it  is  negligence  to  open  a 
hatch  in  the  passageway  for  steerage  passengers,  with- 
out guarding  the  opening,  or  placing  lights  near,  to 
enable  steerage  passengers  to  perceive  the  unusual 
danger.*  The  owners  of  excursion  boats  used  for  night 
excursions  are  bound  to  use  proper  precautions  to 
guard  against  the  natural  mistakes  of  passengers  while 
on  board;  and  where  a  door  opening  on  a  stairway 
leading  to  the  hold  is  so  placed  as  to  be  easily  mistaken 
for  the  doorway  to  the  stairs  leading  to  the  upper  deck, 
the  owners  are  guilty  of  negligence  in  not  having  the 
doorway  so  effectually  lighted  as  to  warn  a  passenger 

over  the  edge  of  the  step,  which  is  smooth  and  slippery,  and  the 
company  is  not  liable  for  injuries  to  a  passenger  who  slipped  on  the 
edge  of  the  step.  Crocheron  v.  Ferry  Co.,  56  N.  Y.  65G,  reversing  1 
Thomp.  &  C.  (N.  Y.)  446.  A  steamboat  company  is  not  liable  for  an 
injury  to  a  passenger  who  slipped  on  the  stairway  of  one  of  its  boats, 
alleged  to  have  been  slippery,  where  it  appears  that  the  Stairway 
was  in  good  order,  constructed  in  the  best  possible  manner,  covered 
with  polished  brass,  having  stars  raised  in  the  surface  to  prevent 
persons  from  slipping.  Hughes  v.  Steamboat  Co.,  11  Misc.  Rep.  65, 
31  N.  Y.  Supp.  1012. 

3  The  St.  Nicholas,  49  Fed.  071.  In  this  case  it  was  further  held 
that  where  such  a  boat,  which  carries  no  lookout  at  the  bow,  as  re- 
quired by  rule  10  of  the  board  of  supervisors'  regulations,  collides 
with  a  drawbridge  at  night,  and  thus  causes  injuries  to  her  passen- 
gers, the  burden  is  upon  her  to  show  that  the  want  of  a  lookout  did 
not  in  any  manner  contribute  to  the  accident. 

*  Behrens  v.  The  Furnessia,  35  Fed.  71>S. 
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of  his  mistake  as  soon  as  he  faced  and  was  about  to  step 
into  the  opening.^ 

A  steerage  passenger  has  the  right  to  be  up  and  about 
the  steerage,  if  she  is  able  and  so  inclined;  and  it  is  the 
duty  of  the  ship  to  keep  the  steerage  room  a  safe  place 
for  her  to  walk  about  or  sit  down  in,  so  far  as  the  utmost 
care  and  skill  of  a  cautious  and  prudent  person  would 
provide  under  like  circumstances.  Ordinarily,  the 
steerage  passengers  are  entitled  to  the  use  of  steerage 
room,  free  from  any  inconvenience  or  risk  from  freight 
therein.  Cases  may  arise  in  which  the  passengers  are 
so  few  in  number,  in  proportion  to  the  size  of  the  room, 
that  there  can  be  no  objection  to  some  portion  of  it  be- 
ing used  as  a  freight  room.  But  in  such  case  the  car- 
rier takes  the  risk,  and  it  is  his  duty  to  stow  and  secure 
such  freight  that  the  pas!>engerwill  not  be  injured  by  it; 
nor  can  he  require  them  to  obey  any  arbitrary  regula- 
tion with  a  view  of  diminishing  such  risk, — for  in- 
stance, to  remain  in  their  berths  during  the  whole  voy- 
age, or  any  unusual  portion  of  it.° 

It  is  negligence  in  the  proprietors  of  a  steamboat  to 
permit  a  passway  used  by  passengers  in  leaving  the 
boat  to  be  exposed  to  escaping  steam,  and  a  passenger 
who  is  scalded  by  the  escaping  steam  may  recover 
therefor.^ 

5  The  Pilot  Boy,  23  Fed.  10:j. 

6  The  Oriflanime,  3  Sawy.  o!)7.  Fed.  Ca.s.  No.  10..'572.  Hence,  to  stow 
till  in  the  steerage  so  as  to  make  a  pile  six  feet  high,  three  feet  wide, 
and  Kix  feet  long,  without  taking  any  precautious  to  prevent  the  top 
tiers  from  sliding  off  in  rough  weather,  is  negligence,  which  renders 
the  vessel  liable  for  injuries  to  a  steerage  passenger  who  was  struck 
by  some  of  the  top  tiers,  which  rolled  off  in  rough  weather. 

7  Gruber  v.  Railroad  Co.,  92  N,  C.  1.     A  carrier  by  steamer  who  iu- 
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§  406.  DUTY  TO  CARRY  TO  DESTINATION  WITHOUT 

DELAY. 

Where  a  carrier  has  undertaken  to  transport  a  pas- 
senger between  distant  ports,  the  law  imposes  on  the 
carrier,  independent  of  any  special  agreement,  the  duty 
of  carrying  the  latter  through  without  unreasonable  de- 
tention.^ A  common  carrier  who  sells  passage  tickets, 
and  agrees  to  have  his  vessel  at  a  certain  point  at  a  cer- 
tain date,  is  not  excused  for  his  breach  of  contract  by 
the  fact  that  the  vessel  was  disabled  by  stress  of  weath- 
er.- Nor  does  the  loss  of  a  vessel  through  an  act  of 
God  absolve  the  carrier  from  fulfilling  his  contract  with 
a  passenger.      It  is  his  duty  to  provide  another  vessel. ' 

vites  passengers,  either  expressly  or  by  implication,  to  use  a  plank 
placed  from  a  boat  to  a  wharf  as  a  proper  mode  for  reaching  his  ves- 
sel, is  liable  for  any  accident  which  may  happen  to  one  of  his  passen- 
gers while  using  the  plank,  by  reason  of  a  defect  therein.  Timbrell 
T.  Waterhouse.  6  N.  S.  W.  77. 

§  406.     1  Van  Buskirk  v.  Roberts,  81  N.  T.  661. 

2  Cobb  V.  Howard,  3  Blatchf.  524.  Fed.  Cas.  No.  2,924.  In  this 
case  it  was  said:  "Until  the  passenger  becomes  connected  with  the 
vessel  as  a  passenger  on  board,  he  is  in  no  way  subject  to  her  casual- 
ties and  misfortunes,  occurring  through  stress  of  weather  or  other- 
wise. He  is  a  sti-anger  to  her.  The  contract  bound  the  owner  to 
have  his  vessel  at  the  place  and  time  designated.  He  had  stipulated 
tliat  as  part  of  the  consideration  for  the  price  paid,  and  had  assumed 
The  responsibility  of  performance;  and  the  failure  operated  as  a  breach 
of  the  engagement,  and  made  him  liable  to  return  the  price  paid. 
The  winds  and  waves,  or  the  weather,  are  no  excuse  for  the  nonfulfill- 
ment of  the  contract  as  to  the  time  of  the  commencement  of  the  voy- 
age. If  those  circumstances  had  been  intended  as  elements  of  it, 
they  should  have  been  expressly  provided  for  by  tlie  owner,  and  then 
all  parties  concerned  would  have  understood." 

8  Williams  v.  Vanderbilt,  28  N.  Y.  217,  affirming  2'J  Barb.  (N.  Y.) 
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A  carrier  of  passen«;ers  is  liable  for  failure  to  land  them 
at  the  place  ajireed  upon,  though  the  vessel  is  prohibit- 
ed from  landing  at  that  port  by  injunction.* 


§  407.     ACCOMMODATIONS. 

The  undertaking  to  carry  a  passenger,  either  in  the 
steerage  or  cabin,  between  two  ports  separated  by  sev- 
eral days  of  travel,  includes  the  furnishing  of  the  pas- 
senger with  a  berth,  unless  there  is  a  fair  understand- 
ing beforehand  that  the  passenger  is  to  make  the  voy- 
age without  it;  and  this  is  particularh^  so  in  the  case 
of  a  female  passenger  traveling  alone.^  Of  course, 
where  a  passenger  has  bargained  for  the  exclusive  use 
of  a  stateroom  for  himself  and  wife,  the  carrier  is  liable 
if  he  afterwards  assigns  another  passengerto  that  state- 

491,  (lisapproviDg  Briggs  v.  Vanderbilt,  19  Barb.  (N.  Y.)  222;  Bousteel 
V.  Same,  21  Barb.  (N.  Y.)  26.  See,  also,  ante.  §  274.  But,  where 
tickets  are  sold  for  transportation  by  sea  from  San  Francisco  to  New 
Orleans  via  the  Isthmus  of  Nicaragua,  a  delay  of  10  days  in  the  ar- 
rival of  the  connecting  vessel  on  the  Atlantic  side  does  not  give  rise 
to  a  cause  of  action,  where  the  delay  was  caused  by  a  violent  storm 
at  sea.  Van  Horn  v.  Templeton,  11  La.  Ann.  52.  The  fact  that  a 
steamer  takes  steerage  passengers  on  board  at  a  cholera  infected  port 
is  not  a  breach  of  contract  with  a  cabin  passenger,  or  any  breach  of 
duty  that  the  ship  owes  liim.  The  legal  right  of  the.  steerage  pas.- 
sengers  to  transportation  is  the  same  as  that  of  the  cabin  passengers. 
It  was  doubtless  the  duty  of  the  owners,  upon  the  outbreak  of  cholera 
at  the  port  of  departtire,  to  take  all  known  precautionary  measures 
for  the  ptu'ification  of  the. ship,  and  to  prevent  from  embarking  all 
persons,  whether  of  the  crew,  steerage,  or  other  passengers,  who,  on 
t'xamination.  might  sIioav  reasonable  probability  of  infecting  the  ship. 
The  Xormannia.  02  Fed.  4(;9. 

4  Post  V.  Koch,  30  Fed.  208. 

§  407.     1  The  (3riflamme,  3  Sawy.  397,  Fed.  Cas.  No.  10..-)72. 
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room.'  A  passenger  on  a  steamer  who  is  denied  first- 
class  accommodations  to  which  he  is  entitled  under  his 
ticket,  and  who  is  compelled  to  pass  the  night  without 
any  accommodations  whatever,  exposed  to  the  inclem- 
ency of  the  weather,  by  reason  of  which  he  suffers  in- 
convenience and  hardship,  and  contracts  a  severe  cold, 
and  is  not  given  anything  to  eat  for  nearly  24  hours,  is 
entitled  to  recover  damages,  though  these  privations 
are  to  some  extent  self-inflicted;  first-class  accommoda- 
tions having  been  offered  him  on  condition  that  he  pay 
fare,  and  he  having  the  money  with  which  to  do  so.^ 

But  the  mere  fact  that  a  passenger  was  not  furnished 
so  large  a  quantity  of  good  and  fresh  provisions  as  is 
usual  under  the  circumstances  gives  him  no  right  of 
action,  unless  he  has  sustained  actual  injury  as  a  conse- 
quence thereof.  "There  is  no  real  ground  of  complaint 
- — no  right  of  action — unless  the  plaintiff  has  really 
been  a  sufferer;  for  it  is  not  because  a  man  does  not  get 
so  good  a  dinner  as  he  might  have  had  that  he  is  there- 
fore to  have  a  right  of  action  against  the  captain,  who 
does  not  ^jrovide  all  that  he  ought."  * 

§  408.     AUTHORITY  AND  POWER  OF  MASTER. 

The  captain  has  the  absolute  control  over  the  passen- 
gers and  crew.  The  contract  with  the  passenger  is  to 
carry,  board,  and  lodge  him,  and  the  passenger  is  to 
obey  all  the  captain's  reasonable  orders, — in  an  emer- 
gency, even  to  work  the  ship,  or  defend  it  by  force  of 

2  Morrison  v.  The  John  L.  Stephens,  Hoff.  Oi).  473,  17  Fed.  Cas.  SoS. 

3  The  WiUamette  Valley,  71  Fed.  712. 

4  Young  V.  Fewson,  8  Car.  &  P.  55. 
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arms,  if  necessary/  In  the  lanj^na^e  of  Mr.  Justice 
Story: '  "Tlie  authority  of  a  master  at  sea  is  necessarily 
summary  and  often  absolute.  For  the  time,  he  exer- 
cises the  right  of  sovereign  control;  and  obedience  to 
his  will,  and  even  his  caprices,  becomes  almost  indis- 
pensable. If  he  chooses  to  perform  his  duties,  or  to  ex- 
ert his  office,  in  a  harsh,  intemperate,  or  oppressive 
manner,  he  can  seldom  be  resisted  by  physical  or  moral 
force;  and  therefore,  in  a  limited  sense,  he  may  be  said 
to  hold  the  lives  and  personal  welfare  of  all  on  board  in 
-a  great  measure  under  his  arbitrary  discretion.  He  is 
nevertheless  responsible  to  the  law ;  and,  if  he  is  guilty 
of  gross  abuse  or  oppression,  I  hope  it  will  never  be 
found  that  courts  of  justice  are  slow  in  visiting  him,  in 
the  shape  of  damages,  with  an  appropriate  punish- 
ment.'' 

One  of  the  best  illustrations  of  the  scope  of  the  cap- 
taiu's  authority  is  to  be  found  in  a  case  decided  early  in 
the  present  century,  during  the  Napoleonic  wars.^  A 
strange  sail  being  descried,  supposed  to  be  an  enemy, 
the  captain  mustered  all  hands  on  deck,  and  assigned 
to  every  one  his  station.  The  passengers  were  ordered 
on  tlie  poop,  where  they  were  to  tight  with  small  arms. 
()ne  of  them,  conceiving  himself  to  have  been  ill  used 
some  time  before  in  being  forbidden  to  walk  on  the 

§  408.     1  King  v.  Franklin,  1  Fost.  &  F.  8(50. 

2  Chamberlain  v.  Chandler,  3  Mason,  242,  Fed.  Cas.  No.  2,-575. 

3  Boyce  v.  Bayliffe  (1807)  1  Camp.  58.  However,  when  ir  came 
out  that  plaintiff  had  been  kept  all  nlffht  in  irons  on  the  poop,  his 
lordship  dearly  held  that  defendant  had  exceeded  the  limits  of  his 
authority. 
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poop,  refiii^od  to  obey,  but  offered  to  fight  in  any  otlier 
part  of  the  ship.  The  captain  ordered  him  to  be  car- 
ried on  tlie  poop,  and  he  was  kept  there  in  irons  all 
night.  Next  morning  no  enemy  appeared.  Lord  El- 
lenborongh  said:  "A  captain  has  authority  to  do  what 
is  necessary  for  the  safety  of  tliose  on  board.  On  the 
approach  of  an  enemy,  he  has  a  right  to  assign  them  all 
a  station,  which  it  is  their  duty  to  accept.  As  plaintiff 
had  refused  to  obey  the  orders  given  him,  perhaps  his 
confinement  might  be  necessary  to  the  discipline  of  the 
crew  and  the  security  of  the  vessel,  and,  if  so,  would  be 
justifiable  in  law." 

As  an  incident  to  their  right  to  control  and  manage 
a  steamboat,  the  officers  have  a  right  to  reserve  a  table 
for  themselves  exclusively;  and  if  any  passenger 
should  persist  in  remaining  at  it  after  proper  notice 
that  it  was  thus  reserved,  and  that  provision  would  be 
made  for  him  elsewhere,  they  would  have  a  right  to  re- 
move him  b}'  force,  so  far  as  it  might  be  necessary  to  use 
it* 

In  the  case  of  the  appearance  of  a  dangerous  or  in 
fectious  disease,  there  can  be  no  doubt  that  the  master 
of  a  ship  has  authority,  and  that  it  is  his  duty,  to  isolate 
the  sick  person  from  all  others  on  board,  so  far  as  it  can 
be  done  with  a  reasonable  regard  to  his  comfort  or  wel- 
fare, so  as  to  protect  from  infection;  as  far  as  possible, 
the  other  passengers  and  crew.  The  fact  that  the  pas- 
senger holds  a  first-class  ticket,  and  is  entitled  to  a  first- 
class  cabin,  Avith  the  comfort  and  accommodations  per- 

*  Ellis  V.  Stoamsliip  Co.,  Ill  Masv^.  146. 
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taining  thereto,  does  not  abridge  the  master's  authority 
in  this  respect." 

But  the  authority  of  the  captain  is  based  upon  neces- 
sity, and  is  limited  to  the  preservation  of  necessary  dis- 
cipline and  the  safety  of  the  ship.  Before  the  captain 
can  order  a  passenger  to  be  confined  to  his  cabin  during 
the  voyage,  there  must  be  some  act  calculated,  in  the 
apprehension  of  a  reasonable  man,  to  interfere  with  the 
safety  of  the  ship  or  the  due  prosecution  of  the  voyage. 
The  necessity  for  exercising  a  due  control  over  the  use 
of  this  arbitrai-y  authority  is  all  the  greater  because  it 
is  exercised  on  the  high  seas,  on  a  sort  of  floating  ter- 
ritory, perhaps  thousands  of  miles  from  land,  without 
any  opportunity,  until  weeks  or  months  afterwards,  of 
appealing  to  the  law  for  redress,  in  case  the  authority 
should  be  abused.*^  To  quote  again  the  classic  lan- 
guage of  Mr.  Justice  Story:  '  "In  respect  to  passengers 
the  case  of  the  master  is  one  of  peculiar  responsibility 
and  delicacy.  Their  contract  with  him  is  not  for  mere 
ship  room  and  personal  existence  on  board,  but  for  rea- 

5  The  Haminoiiia.  10  Ben.  512,  Fed.  Cas.  No.  G,OOG.  But  the  dutie.s 
^•hich  the  law  imposes  on  common  carriers  of  passengers  by  water, 
in  relation  to  their  treatment  and  accommodation  of  passengers  dur- 
ing the  voyage,  necessarily  cease  on  its  termination.  If.  during  the 
voyage,  a  contagious  disease  breaks  out  on  the  vessel,  and  on  her 
arrival  at  port  the  city  authorities  find  it  necessary,  in  order  to  pre- 
vent the  spreading  of  the  infection,  to  have  her  sick  passengers  sent 
1^0  the  hospital  to  be  treated,  the  owners  of  the  ves.sel  cannot  be  made 
liable  to  the  city  for  the  expenses  incurred  thereby.  City  of  New  Or- 
leans V.  The  ^Vindermere,  12  La.  Ann.  84. 

c  Aldworth  v.  Stewart.  14  Law  T.  (X.  S.)  S(;2. 

T  Chamberlain  v.  Chandler.  3  Mason,  242,  Fed.  Cas.  No.  2..'»7.").  where 
a  captain  was  held  liable  for  ill  treating  passengers  on  board  his  ves- 
sel.    See,  also,  to  same  effect.  Block  v.  Banuerman.  10  La.  Ann.  1. 
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sonable  food,  comforts,  necessaries,  and  kindness.  It  is 
a  stipulation,  not  for  toleration  merely,  but  for  respect- 
ful treatment,  for  that  decency  of  demeanor  which  is 
the  charm  of  social  life,  for  that  attention  which  miti- 
gates evils  without  reluctance,  and  that  promptitude 
which  administers  aid  to  distress.      In  respect  to  fe- 
males, it  proceeds  yet  further;   it  includes  an  implied 
stipulation  against  general  obscenity,  that  immodesty 
of    approach    which    borders    on    lasciviousness,    and 
against  that  wanton  disregard  of  the  feelings  which  ag- 
gravate every  evil,  and  endeavors,  by  the  excitement  of 
terror  and  cool  malignity  of  conduct,  to  inflict  tortures 
upon  susceptible  minds."      Hence  the  confinement  of  a 
passenger  to  his  cabin  for  a  period  of  seven  days  is  not 
warranted  by  the  fact  that  he  insolently  put  his  hand  to 
his  nose  to  the  captain  during  a  dispute  as  to  the  food.^ 
So  the  mere  want  of  polished  manners  at  table  does  not 
justify  the  captain  in  excluding  a  passenger  therefrom, 
but  a  threat  by  the  passenger  to  use  violence  to  the  cap- 
tain will  justify  the  exclusion.^ 

§  409.     DUTY  TO  PASSENGERS  IN  SHIPWRECK. 

In  cases  of  shipwreck,  the  sailors  have  no  right,  even 
for  the  purpose  of  saving  their  own  lives,  to  deliberately 
sacrifice  the  lives  of  passengers.      This  proposition  was 

8  Aldworth  v.  Stewart,  14  Law  T.  (N.  S.)  862. 

0  Prendergast  y.  Coiupton,  8  Car.  &  P.  454.  Calling  the  captain, 
"The  landlord  of  a  hotel, '  during  a  dispute  as  to  the  right  of  passen- 
gers to  play  cards  In  a  certain  part  of  the  vessel,  will  not  warrant  the 
imprisonment  of  a  passenger  in  irons.  King  v.  Franklin,  1  Fost.  & 
F.  ;3G0. 
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laid  down  in  a  vriy  remarkable  case  decided  in  the  fed- 
eral circuit  for  the  district  of  Pennsylvania  in  1842.' 
A  vessel  carrying  passengers  struck  an  iceberg,  and  was 
wrecked.  Some  of  the  crew  and  some  of  the  passen- 
gers got  in  the  longboat.  A  wind  came  up,  and  the 
crew  of  the  longboat  then  threw  overboard  14  male  pas- 
sengers to  save  the  longboat  from  sinking.  On  the  fol- 
lowing day,  the  longboat  was  picked  up  by  another  ves- 
sel, and  all  on  board  were  saved.  One  of  the  crew  was 
indicted  for  manslaughter,  and  convicted.  The  de- 
fense contended  that  the  persons  in  the  longboat  had 
been  reduced  to  a  state  of  nature,  and  that  the  sailors 
were  justified  in  sacrificing  the  lives  of  the  passengers 
to  save  their  ow^n.  The  court,  however,  held  otherwise, 
Mr.  Justice  Baldwin  saying:  "The  passenger  ow^es  no 
duty  but  submission.  He  is  under  no  obligation  to  pro- 
tect and  keep  the  conductor  in  safety;  nor  is  the  passen- 
ger bound  to  labor,  except  in  cases  of  emergency,  where 
his  services  are  required  by  unanticipated  and  uncom- 
mon danger.  The  passenger  stands  in  a  position  dif- 
ferent from  that  of  the  oflticers  and  seamen;  it  is  the 
sailor  who  must  encounter  the  hardships  and  perils  of 
the  voyage.  Nor  can  this  relation  be  changed  w^hen  the 
ship  is  lost  by  tempest  or  other  danger  of  the  sea,  and 
all  on  board  have  betaken  themselves  for  safety  to  the 
small  boats;  for  imminence  of  danger  cannot  absolve 
from  duty.  The  sailor  is  bound,  as  before,  to  undergo 
whatever  hazard  is  necessary  to  preserve  the  boat  and 
the  passengers.  Sliould  the  emergency  become  so  ex- 
treme as  to  call  for  the  sacrifice  of  life,  there  can  be  no 

§  400.     1  U.  S.  V.  Holmes,  1  Wall.  Jr.  1,  Fed.  Cas.  No.  l.")..'iS3. 
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reason  why  the  hiw  does  not  still  remain  the  same;  the 
passenger,  not  being  bound  either  to  labor  or  to  incur 
theriskof  life, cannot  be  bound  to  sacrifice  his  existence 
to  preserve  the  sailors.  The  captain,  indeed,  and  a  suf- 
ficient number  of  seamen  to  navigate  the  boat,  must  be 
preserved;  for,  except  these  abide  in  the  ship,  all  will 
perish  (Acts  xxvii.  31);  but,  if  there  are  more  seamen 
than  are  necessary  to  manage  the  boat,  the  supernumer- 
SLTY  sailors  have  no  right,  for  their  safety,  to  sacrifice 
the  passengers.  The  sailors  and  passengers  in  fact 
cannot  be  regarded  as  in  equal  positions.  The  sailor 
owes  more  benevolence  to  another  than  to  himself;  he 
is  bound  to  set  a  greater  value  on  the  life  of  others 
than  on  his  own;  and,  while  we  admit  that  sailor  and 
sailor  may  lawfully  struggle  with  each  other  for  the 
plank  which  can  save  but  one,  we  think  that,  if  the  pas- 
senger is  on  the  plank,  even  the  law  of  necessity  justi- 
fies not  the  sailor  Avho  takes  it  from  him.  This  rule  may 
be  deemed  a  harsh  one  to  the  sailor,  who  may  have  thus 
far  done  his  duty;  but  when  the  danger  is  so  extreme 
that  the  only  hope  is  in  sacrificing  either  a  passenger  or 
a  sailor  any  alternative  is  hard;  and  would  it  not  be 
the  hardest  of  any  to  sacrifice  a  passenger  in  order  to 
save  a  supernumerary  sailor?''  It  was  further  held 
that,  even  if  this  were  not  so,  and  the  sacrifice  of  some 
were  necessary  to  save  the  balance,  it  was  the  duty  to 
select  the  victims  by  lot  from  both  sailors  and  passen- 
gers, provided  there  is  time  to  do  so. 
(1008) 
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§  410.     ADMIRALTY  JURISDICTION. 

The  admiraltv  has  jurisdiction  of  personal  wrongs 
and  torts  committed  on  a  passenger,  on  the  high  seas, 
by  the  master  of  a  ship/  And  a  contract  to  transport 
a  passenger  in  a  ship  or  vessel  on  the  high  seas  or  on 
tide  waters  is  a  maritime  contract,  and  within  tlie  ju- 
risdiction of  the  admiralty.-  The  mere  fact  that  the 
contract  of  transportation  includes,  as  incidental,  land 
carriage,  in  no  way  impairs  the  right  of  the  passenger 
to  sue  in  the  admiralty  for  the  alleged  commission  of  a 
maritime  tort  on  the  high  seas.^ 

§  411.     SAME— LIABILITY  OF  VESSEL. 

One  of  the  peculiar  features  of  the  admiralty  juris- 
diction is  that  not  only  ma}'  the  owners  be  held  person- 
ally liable  in  damages  to  an  injured  passenger,  but  in 
addition  the  vessel  itself  ma}'  be  subjected  to  the  pas- 
senger's demand  in  an  action  in  rem.  Ships  engaged  in 
carrying  passengers  for  hire  on  the  high  seas  stand  on 
the  same  footing  of  responsibility,  according  to  the 
maritime  law,  as  those  engaged  in  carrying  merchan- 
dise, the  passage  money  being  equivalent  to  the  freiglit; 
and  therefore,  on  a  breach  of  passenger  contract,  and 
damages  resulting,  the  ship,  as  well  as  the  owner,  is 

§  410.  1  Cliaiiibcrlain  v.  ChaiuUer,  a  .Mason,  24:2,  Fed.  Cas.  No.  2.- 
57.J. 

2  Stone  V.  The  Relampago,  Fed.  Cas.  Xo.  lo.4S0. 

s  The  Wilhimette  Valloj-,  71  Fed.  712,  citing  The  Pacific,  1  P.latehf. 
58".,  Fed.  Ca.s.  No.  10,643;  Plumnier  v.  Webb,  4  Mason,  384,  Fed.  Cas. 
No.  11,233;    The  Moses  Taylor,  4  \Aall.  411. 
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bound  to  respond;  and  all  the  reasons  in  tlie  maritime 
law  for  cliarginj>-  a  ship,  in  case  of  a  breach  of  contract 
for  affreightment  of  goods  and  merchandise,  apply  with 
eqnal  force  in  the  case  of  a  breach  of  passenger  con- 
tract.^ Thus,  where  a  passenger  is  put  on  short  allow- 
ance, in  violation  of  the  passage  contract,  the  A'essel 
may  he  held  liable.^  So,  an  injury  to  a  passenger  on 
board  a  passenger  ship,  happening  in  consequence  of 
the  negligence  on  the  part  of  the  owner,  officers,  or 
mariners  of  the  vessel,  is  both  a  breach  of  the  contract 
for  transportation  and  a  tort,  entitling  the  injured  pas- 
senger to  compensation,  and  to  a  lien  therefor  upon 
the  vessel.^  It  has  even  been  held  that  a  cause  of  ac- 
tion for  the  death  of  a  passenger  on  shipboard,  caused 
by  the  negligence  of  the  ship's  officers,  is  a  cause  of  ac- 
tion arising  on  contract,  survives  to  the  administrator, 
and  may  be  su?d  for  in  rem.* 

In  some  of  the  states,  statutes  exist  making  steam- 
boats and  other  water  craft  navigating  waters  within 
or  bordering  on  the  state  liable  for  injuries  inflicted 

§  411,  1  The  Pacific,  1  Blatclif.  569,  Fed.  Cas.  No.  10,043;  Stone  v. 
The  Relampago,  Fed.  Cas.  No.  13,486.  For  a  breach  of  contract  to 
carry  a  passenger  from  New  York  around  Cape  Horn  to  San  Fran- 
cisco for  an  entire  compensation,  the  passenger  may  maintain  a  libel 
in  admiralty,  though  the  breach  consists  in  a  tailure  to  provide  the 
stipulated  accommodations  by  reason  of  which  he  refuses  to  embark; 
and  in  such  a  case  the  passenger  is  entitled  to  recover  back  his  passage 
money.     The  Pacific,  1  Blatchf .  569,  i'  ed.  Cas.  No.  10,643. 

2  The  Aberfoyle,  1  Abb.  Adm.  242,  Fed.  Cas.  No.  16. 

3  The  Wasco,  53  Fed.  546.  The  vessel  itself  may  be  proceeded 
against  for  an  assault  on  a  passenger  by  the  ma.ster  while  acting  in 
the  line  of  his  employment.  McGuire  v.  The  Golden  Gate,  McAll. 
104.  Fed.  Cas.  No.  8,S15. 

4  The  City  of  Brussels,  6  Ben.  .'570,  Fed.  Cas.  No.  2,745. 
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bv  any  of  its  officers  or  employes.  Under  sncli  a  stat- 
ute, the  boat  is  treated  as  a  person,  and  wliatever  action 
would  lie  against  a  person  for  an  injury  will  lie  against 
the  boat,  the  kind  of  action  to  be  determined  by  the 
nature  of  the  injury.'' 

§  412.     LIABILITY  OF  MASTER. 

By  a  rule  peculiar  to  the  maritime  law,  the  master 
is  liable  for  the  negligent  acts  of  an  employe,  while  en- 
gaged under  his  authority,  to  the  same  extent  as  if  he 
were  the  ultimate  principal,  who  is  ordinarily  bound 
to  respond  in  damages  for  such  negligence.  And  this 
rule  applies  without  any  distinction  whether  the  of- 
ficers and  men  were  appointed  by  the  owners  or  him- 
self. Hence  the  master  is  liable  for  the  negligence  of 
the  chief  steward  in  leaving  an  ordinary  drinking  cup, 
containing  a  poisonous  substance,  in  a  passenger's 
cabin,  where  a  child  can  get  it,  aud  drink  from  it.^ 

Of  course,  the  master,  as  Avell  as  the  owner  of  the 
vessel,  is  personally  responsible  for  his  own  negligence 
and  misfeasance;  ^  as,  for  example,  indecent  and  in- 
humane conduct  of  himself,  and  of  his  crew  excited  by 
him,  towards  a  passenger.^ 

8  Loy  V.  The  Anbury,  28  111.  412,  citing  The  Ghampioujv.  Jantzen,  16 
Ohio,  !)1;    The  Huron  v.  Simmons,  11  Ohio,  458. 

§  412.  1  Kennedy  v.  Hyall,  67  N.  Y.  379,  affirminjj  40  N.  Y.  Super. 
Ct.  847. 

2  White  V.  McDonough.  3  Sawy.  oil.  Fed.  Cas.  No.  17,r)52. 

3  Keeue  v.  Lizardi,  5  La.  431. 
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§  413.     STATUTORY    REGULATIONS— EMIGRANT    OR 
STEERAGE  PASSENGERS. 

At  various  times,  congress  has  enacted  laws  regulat- 
ing the  mode  of  the  transportation  of  steerage  passen- 
gers to  this  country.  All  the  various  acts  on  this  sub- 
ject were  codified  and  superseded  by  the  Revised  Stat- 
utes of  1878,^  and  the  provisions  of  the  Revised  Stat- 
utes have  in  their  turn  been  superseded  by  the  act  of 
congress  aj) proved  August  2,  1882.-  Section  1  of  that 
act  prescribes  the  space  and  compartments  to  be  allot- 
ted to  steerage  passengers.  Section  2  contains  rules 
and  regulations  as  to  berths  and  their  occupancy  by 
steerage  passengers.  Section  3  contains  provisions  for 
light,  air,  and  ventilation  of  the  steerage  compart- 
ments, for  the  cooking  apparatus,  and  for  water  closets. 
Section  4  prescribes  the  food  and  water  to  be  allowed 
passengers.  Section  5  provides  for  hospital  compart- 
ments and  medical  and  surgical  attendance.  Section  G 
empowers  the  master  to  make  regulations  to  promote 
the  discipline,  health,  etc.,  of  passengers.  Section  7 
prohibits  officers  and  seamen  from  visiting  the  part  of 
the  vessel  assigned  to  the  use  of  steerage  passengers, 
except  with  the  master's  permission. 

The  general  purpose  of  all  these  various  acts  is  the 
same.  As  said  by  Chief  Justice  Taney  ^  of  the  acts  of 
1847  and  1848,  regulating  the  mode  of  transportation  of 
steerage  passengers:      "The  act     *     *     *     is  intend- 

§  413.    1  Sections  42.52-4272. 

2  22  Stat  ISO. 

«  U.  S.  V.  The  Anna,  Taney,  540,  Ferl.  Cas.  No.  14.4."8. 
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eel,  not  only  for  the  protection  or  convenience  of  pas- 
sengers, but  also  to  guard  our  own  cities  from  disease, 
and  from  the  burden  of  supporting  a  multitude  of  per- 
sons brought  to  our  shores  with  their  health  broken  on 
the  voyage,  by  overcrowding  them  in  the  ship,  or  feed- 
ing them  with  unwholesome  food;  and  when  the  law 
has  regulated  the  manner  of  transportation,  and  pre- 
scribed the  proportion  which  the  number  of  passengers 
shall  bear  to  the  space  appropriated  to  their  use,  nei- 
ther their  assent  nor  request,  nor  their  supposed  con- 
venience, will  justify  the  master  in  violating  the  pro- 
visions of  the  statute."  * 

*  In  this  note  are  collected  the  cases  on  this  subject  decided  under 
statutes  prior  to  that  of  1882.  Act  Cong.  March  2,  1819,  declares  that 
if  more  than  two  passengers  for  every  five  tons  of  any  vessel,  accord- 
ing to  the  custom-house  measureoiient,  shall  be  broiight  into  the  United 
States,  except  the  men  employed  in  navigating  the  vessel,  the  master 
and  owner  shall  forfeit  (fl50  for  every  passenger  above  that  number; 
and,  if  such  excess  amoiuits  to  20  passengers  in  the  whole,  the  vessel 
shall  be  forfeited.  Held  tliat,  in  estimating  the  number  of  passengers 
in  a  vessel,  no  deduction  is  to  be  made  for  childi-en  or  persons  not  pay- 
ing. U.  S.  V.  The  Louisa  Barbara,  Gilp.  332,  Fed.  Oas.  No.  15,632. 
Tnder  Act  Cong.  March  3,  1855,  §  1  (10  Stat.  715),  a  mate  who  is  ap- 
pointed master  at  a  foreign  port,  and  leaves  the  port  with  the  intent  to 
bring  certain  passengers  to  the  United  States,  and  does  bring  them,  in 
excess  of  the  number  permitted  by  that  statute,  is  liable  to  the  fine 
imposed  on  masters,  though  the  agreement  with  the  passengers  had 
been  made  by  the  former  master,  if  defendant  had  knowledge  of  the 
facts,  and  opportunity  to  annul  the  illegal  contract  before  leaving  the 
foreign  port.  U.  S.  v.  INIorton,  1  Low.  179,  Fed.  Cas.  No.  15.8S2. 
A  space  on  a  vessel  is  not  appropriated  to  the  Tise  of  passengers 
unless  it  is  given  up  to  their  exclusive  use.  and  therefore  the  dining 
saloon  of  a  steamship  carrying  Chinese  passengers  from  Hong  Kong 
to  Portland,  Or.,  in  which  such  passengers  Avere  allowed  to  go  and 
come  during  the  day.  but  to  which  none  of  them  were  allotted  or  as- 
signed, and  in  which  tliey  neither  ate  nor  slept,  was  not  a  space  ap- 
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The  passenger  act  of  1882,  which  requires  emigrant 
passengers  to  be  furnished  with  provisions  equal  in 
value  to  one  and  one-half  navy  rations  of  the  United 
States,  does  not  require  navy  rations  in  kind,  but  ra- 
tions equal  to  navy  rations  in  value."  But  the  passen- 
gers cannot  recover  the  penalty  provided  by  the  act,  if 
the  evidence  does  not  show  the  money  or  nutritive 
value  of  the  provisions  furnished,  or  their  inequality 
in  value  to  one  and  one-half  navy  rations,  though  they 
may  have  been  poor  in  quality.^ 

propriatefl  to  their  use,  within  Rev.  St.  U.  S.  §  4252  (Act  March  3,  I'^o'^; 
10  Stat,  715).  U.  S.  V.  Nicholson,  12  Fed.  522.  Rev.  St.  U.  S.  §  4253. 
which  prescribes  a  penalty  against  a  master  who  sliall  take  on  board 
his  vessel  a  greater  number  of  passengers  than  allowed  by  law,  "with 
intent  to  bring  such  passengers  to  the  United  States,"  is  violated  when 
an  excessive  number  of  passengers  get  on  board,  openly,  in  the  usual 
way,  and  not  clandestinely,  of  a  vessel  bound  for  the  United  States: 
and  it  is  not  necessary  to  show  that  the  master  knew  that  he  had 
taken  on  board  an  excessive  number.  It  is  the  master's  duty  to  ascer- 
tain how  many  passengers  he  has  on  boai-d  before  leaving  port.  U. 
S.  V.  Thomson,  12  Fed.  245.  Rev.  St.  U.  S.  §  4255  (Act  March  3,  1855. 
§  2),  relating  to  the  constniction  of  berths  on  vessels  carrying  emi- 
grants to  the  United  States,  applies  only  to  sailing  vessels,  and  not  to 
steam  vessels,  in  view  of  the  fact  that  section  10  of  the  act  declares 
that  the  space  appropriated  to  the  use  of  steerage  passengers  on  steam 
vessels  shall  be  subject  to  the  supervision  and  inspection  of  the  col- 
lector of  customs.     The  Devonshire,  13  Fed.  39. 

6  The  Prinz  Georg,  23  Fed.  906.  The  master  of  a  vessel  carrying 
emigrant  passengers,  the  provisions  for  whom  have  .spoiled  during  the 
voyage,  has  no  right  to  put  them  on  short  rations  after  touching  at  a 
port  where  fresh  provisions  could  be  obtained.    Id. 

6  O'Carroll  v.  The  Havre,  45  Fed.  764.  Instead  of  furnishing  the 
amount  and  quality  of  food  stipulated  in  the  tickets  of  emigrant  pas- 
sengers, the  master  gave  them  unwholesome  and  insufficient  provi- 
sions; fresh  water  was  not  furnished  them  as  agi*eed  upon;  and  the 
water-closets  for  female  passengers  were  not  decently  arranged  and 
(lOU) 
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Until  a  fine  has  been  imposed  on  the  master  of  a 
vesst'l  in  a  criminal  prosecution  for  failure  to  provide 
the  emigrant  passengers  Avith  the  accommodations  re- 
quired by  the  passenger  act,  no  libel  can  be  maintained 
against  the  vessel  for  the  amount  of  such  fines/ 
"Where  there  is  a  forfeiture  for  acts  done  which  at- 
taches solely  in  rem,  or  where  there  is  both  a  forfeiture 
in  rem  and  a  personal  penalt}',  or  Avhere  a  penalty  is 
imposed  upon  a  master  or  owner  of  a  vessel  for  acts 
done  or  omitted  by  the  owner  or  master,  and  the  same 
is  made  a  lien  upon  the  ship,  and  is  one  that  can  be  re- 
covered in  an  action  of  debt,  then  the  practice  has  been, 
and  the  law  is,  that  the  proceeding  in  rem  stands  inde- 
I)endent  of  and  unaffected  by  any  proceeding  in  per- 
sonam. In  none  of  these  cases,  however,  has  it  been 
held  that,  where  a  statute  provides  that  any  acts  dom* 
or  omitted  to  be  dcuie  by  the  master  of  a  vessel  shall  be 
a  misdemeanor  i)nuisliable  either  by  fine  or  imprison- 
ment, and  the  vessel  is  made  secondarily  and  not  pri- 
marily liable  for  the  amount  of  the  penalty,  a  court  of 
admiralty  may  enforce  such  secondary  liability  by  a 

inclosed,  and  were  in  a  disgustingly  filthy  ccnditiou.  For  the  insuffi- 
ciency of  the  water-closets,  the  ship  was  convicted  under  the  pas.sen- 
ger  act  of  1882,  and  fined  $250.  Held,  that  damages  should  be  allow- 
ed the  passengers,  $50  to  each  for  breach  of  contract  as  to  provisions, 
and  $.">()  additional  to  each  female  for  breach  as  to  water-closets. 
O'Carroll  v.  The  Havre,  45  Fed.  764.  Victoria,  B.  C,  is  territory  con- 
tiguous to  Astoria,  Or.,  within  the  meaning  of  Act  Cong.  Aug.  2,  1S82. 
§  12,  which  provides  against  the  overcrowding  of  vessels  carrying 
emigrant  passengers  from  foreign  countries.  "excei)t  places  in  foreign 
territory  contiguous  to  the  T'nited  States."    The  Danul)e,  ."5  Fed.  !»!):>. 

'  The  Candace,  1  Low.  12(>.  Fed.  Cas.  No.  2,3T'J;    The  Sidouian.  .'JS 
Fed.  440;  The  Nellie  May,  50  Fed.  005. 
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proceeding  in  rem,  withont  reference  to  the  trial  and 
conviction  of  the  offender."  * 


§  414.     SAME— STEAM  VESSELS. 

Eev.  St.  U.  S.  tit.  52,  c.  1,  contains  minute  provisions 
for  the  inspection  and  licensing  of  vessels  propelled  by 
steam.  Section  4463  requires  steamers  carrying  pas- 
sengers to  have  in  service  a  full  complement  of  offlcers 
and  crew.  Section  4464  requires  the  inspectors  to  fix 
the  number  of  passengers  which  may  be  carried  by  each 
vessel.  Sections  4465  and  4466  prohibit  the  carrying  of 
a  greater  number  of  passengers  than  fixed  by  the  in- 
spectors. Sections  4467  and  4468  require  the  master  to 
keep  a  correct  passenger  list.  Sections  4470  and  4471 
prescribe  the  precautions  against  fire  which  must  be 
taken  on  passenger  steamers.  Sections  4472-4476  pro- 
hibit the  carrying  of  certain  explosive  and  inflammable 
articles,  like  nitroglycerin,  and  regulate  the  carrying 
of  other  inflammable  substance,  like  loose  hay,  cotton, 
etc.,  on  passenger  steamers.  Section  4477  requires 
night  watchmen  to  be  on  duty.  Sections  4481-4487  re- 
late solely  to  river  steamers.  Sections  4481-4483  re- 
quire them  to  be  provided  with  lifeboats,  life-preserv- 
ers, fire  buckets,  and  axes.  Section  4484  requires  them 
to  be  provided  with  permanent  stairways  leading  to 
the  upper  deck.  Section  4485  provides  for  the  accom- 
modation of  deck  passengers.  Section  4487  requires 
such  steamers  to  anchor  when  navigation  is  rendered 
unsafe  by  darkness  or  fog.    Section  4488  requires  ocean 

8  The  Sidonian,  38  Fed.  440. 
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and  lake  steamers  carrying  passengers  to  be  provided 
with  lifeboats  and  other  life-saving  apparatus/ 

The  failure  of  a  carrier  by  steamboat  to  comply  with 
any  one  of  these  various  provisions,  causing  injury  to 
a  passenger,  would  of  itself  subject  him  to  a  charge  of 
negligence.  Thus,  if  a  boiler  explosion  occurs  in  con- 
sequence of  a  pressure  of  steam  in  excess  of  that  allow- 
ed in  tlie  inspector's  certificate,  the  steamboat  owner  is 
liable  for  injuries  to  a  passenger  by  reason  of  the  ex- 
jdosion.-  But  the  fact  that  a  carrier  by  steamboat  has 
fully  complied  with  the  act  of  congress  as  to  the  safe- 
guards to  be  used  for  the  protection  of  passengers  does 
not  clear  him  from  liability,  or  remove  a  presumption 
of  negligence  established  by  the  evidence.  His  liability 
is  not  in  any  manner  limited  or  restricted  by  that  act ; 
but  a  failure  to  comply  with  its  provisions  would,  of  it- 
self, subject  him  to  a  charge  of  negligence.^  Congress 
has  not  professed  to  impair  or  to  take  away  the  com- 
mon-law right  of  action  hj  persons  injured  through  un- 
skillfulncss  or  negligence  of  the  owner  or  master  of  a 
vessel.  Thus,  an  iuspection  of  the  boiler  of  a  steam  ves- 
sel by  the  proper  United  States  inspector,  as  required 
by  the  federal  statute,  and  a  certificate  of  inspection 
that,  in  his  opinion,  the  vessel,  her  boiler  and  ma- 
cliiner3\  come  up  to  the  act  of  congress,  is  not  conclu- 
sive, and  does  not  exonerate  the  owner  of  the  vessel  for 
his  negligence  in  permitting  the  boiler  to  become  de- 

§  414.  1  Some  of  the  states  also  have  statutes  on  this  subject.  Rev. 
St.  Me.  c.  ~>2,  p.  41)7,  contain;-,  elaborate  provisions  for  the  safety  of  pas- 
sengers on  steamers  on  inland  waters. 

2  Carroll  v.  Railroad  Co.,  58  N.  Y.  120. 

8  Caldwell  V.  Steamboat  Co.,  47  X.  Y.  L'S-J.  affirm'insr  rtC,  Barb.  425. 
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fective,  caiising  an  explosion  and  au  injury  to  a  pas- 
senger.* 


g  415.     SAME— CARRYING    EXCESSIVE    NUMBER    OF 
PASSENGERS. 

As  already  stated,  section  4465  f>roliibits  owners  of 
steam  vessels  from  carrying  passengers  in  excess  of  the 
number  fixed  by  the  certificate  of  inspection,  and  it  im- 
poses a  penalty  of  |10  for  every  passenger  carried  in 
excess  of  the  number  so  fixed.  This  statute  applies,  not 
only  to  vessels  engaged  in  interstate  and  foreign  com- 
merce, but  also  to  a  steamboat  engaged  in  carrying  pas- 
sengers on  the  navigable  waters  of  the  United  States 
between  ports  of  the  same  state  only.^  But  it  has  no 
application  to  a  f err}  boat,  though  temporarily  employ- 
ed as  an  excursion  boat."  But  a  vessel  which  obtains 
a  certificate  of  inspection  as  a  general  passenger  boat 
cannot  urge  that  it  is  a  ferryboat  when  prosecuted  for 
carrying  an  excessive  number  of  passengers,  nor  that 
it  was  actually  engaged  in  a  ferry  service  when  carry- 
ing the  illegal  number  of  passengers.^ 

However,  the  penalty  for  carrying  an  unlawful  num- 
ber of  passengers  is  not  incurred  where  the  excessive 
number  are  intruders,  against  the  will  of  the  officers  of 
the  boat,  who  cause  it  to  be  moved  from  its  landing  to 
another  convenient  place  to  avoid  the  crowd.* 

4  Swartliout  v.  Steamboat  Co.,  48  N.  Y.  209,  affirming  46  Barb.  222. 
§  415.    1  The  City  of  Salem,  38  Fed.  762,  37  Fed.  846;   U.  S.  v.  The 
Frank  Sylvia,  37  Fed.  155;  The  Hazel  Kirlce,  25  Fed.  601. 

2  Schwerin  v.  Railroad  Co.,  36  Fed.  710. 

3  The  Hazel  Kirke,  25  Fed.  601. 

4  The  Geneva,  26  Fed.  647. 
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In  a  suit  for  the  penalty,  the  United  States  is  not  a 
necessary  party,  nor  need  the  libelant  be  a  passenger 
on  the  steamer.^  The  fact  that  actions  of  debt  have 
been  prosecuted  against  the  master  and  owners  for  the 
penalties  imposed  by  section  4465  does  not  bar  a  pro- 
ceeding in  admiralty  to  subject  the  vessel  to  the  lien 
under  section  44G9,  the  two  remedies  being  cumula- 
tive.^ The  lien  on  the  vessel  is  not  devested  by  its  sub- 
sequent sale  to  a  bona  Me  purchaser  for  value,  without 
notice  of  the  penalties  incurred.  A  lien  for  a  marine 
tort  is  not  devested  by  a  sale  to  a  bona  fide  purchaser. 
It  travels  with  the  thing,  wherever  it  goes,  and  into 
whosesoever  hands  it  may  pass.'  In  such  a  proceed- 
ing it  is  not  necessary  that  the  vessel  be  seized  or  at- 
tached before  the  libel  is  filed.  ^ 


§  416.     SAME— CARRYING  EXPLOSIVES. 

Section  4472  forbids  the  transportation,  on  passen- 
ger vessels,  of  camphene,  nitroglycerine,  benzine,  etc., 
"or  other  like  exi)losive  burning  fluids  or  like  danger- 
ous articles."  Hydrogen  or  illuminating  gas  carried  in 
steel  cylinders,  though  liable  to  explode  by  reason  of 
its  tendency  to  expand  when  heated,  has  been  held  not 
within  the  statute,  since  the  danger  lies,  not  within  the 

6  Pollock  V.  The  Sea  Bird,  3  Fed.  573;  Hatch  v.  The  Boston,  3  Fed. 
807. 

«  Hatch  V.  The  Boston  (D.  C.  Pa.)  3  Fed.  807. 

-  The  Avon,  1  Brown,  Adm.  170,  178.  Fed.  Cas.  No.  680;  The  Rock 
Island  Bridge,  6  Wall.  213,  215;  Cutler  v.  Rae,  7  How.  729. 

8  Hatch  V.  The  Boston,  3  Fed.  807. 
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gas  itself,  but  in  the  weakness  of  the  vessels  contain- 
iuer  it/ 


§  417.     STATUTORY    LIMITATION  OF   VESSEL    OWN- 
ERS' LIABILITY. 

By  various  acts  of  congress,  the  first  of  which  was 
enacted  in  1851  and  the  last  in  1886,  the  liability  of 
vessel  owners  for  losses  or  injuries,  occurring  without 
their  privity  or  knowledge,  is  limited  to  the  value  of  the 
vessel  and  the  freight  then  pending.  "The  liability  of 
the  owner  of  any  vessel,  for  any  embezzlement,  loss,  or 
destruction,  by  any  person,  of  any  property,  goods,  or 
merchandise  shipped  or  put  on  board  of  such  vessel,  or 
for  any  loss,  damage,  or  injury  by  collision,  or  for  any 
act,  matter,  or  thing  lost,  damage  or  forfeiture  done, 
occasioned,  or  incurred,  without  the  privity  or  knowl- 
edge of  such  owner  or  owners,  shall  in  no  case  exceed 
the  amount  or  value  of  the  interest  of  such  owner  in 
such  vessel,  and  her  freight  then  pending."  ^  By  act 
of  June  26, 1884,'  it  is  provided  "that  the  individual  lia- 
bility of  a  ship  owner  shall  be  limited  to  the  proportion 

§  416.  1  Esan  t.  Steamboat  Co.,  86  mm,  542,  33  N.  Y.  Supp.  791; 
Russell  V.  Steamboat  Co..  10  Misc.  Rep.  ."i03.  32  X.  Y.  Snpp.  824. 

§  417.  1  Rev.  St.  U.  S.  §  4283.  Sections  4284  and  42S.5  provide  that, 
if  the  value  of  the  vessel  is  not  sufficient  to  compensate  injured  per- 
sons, such  persons  sliall  be  paid  pro  rata  out  of  the  proceeds  of  the 
vessel,  and  prescrilie  the  method  by  which  this  limited  liability  may 
be  enforced.  Section  4280  provides  that  this  limited  liability  shall 
not  apply  to  the  owners  of  any  canal  boat,  barge,  or  lighter,  or  to  any 
vessel  of  any  description  whatsoever,  used  in  rivers  or  inland  nav- 
igation. 

2  23  Stat.  57,  §  18. 
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of  any  or  all  debts  and  liabilities  tliat  his  individual 
share  of  the  vessel  bears  to  the  whole;  and  the  aggre- 
gate liabilities  of  all  the  owners  of  a  vessel  on  account 
of  the  same  shall  not  exceed  the  value  of  such  vessel 
and  freight  pending."  Act  June  19, 1880, ''  amends  sec- 
tion 4289  of  the  E'evised  Statutes,  so  as  to  make  the  pro- 
visions of  Act  June  26,  1884,  relating  to  the  limited  lia- 
bility of  vessel  owners,  applicable  to  all  seagoing  ves- 
sels, and  also  to  all  vessels  used  in  lakes  or  rivers,  or  in 
inland  navigation,  including  canal  boats,  barges,  and 
lighters. 

The  ground  of  the  law  of  the  limited  liability  of 
shipowners  has  been  recently  stated  by  the  supreme 
court  of  the  United  States:  *  "That  ground  is  that, 
for  tlie  encouragement  of  shipbuilding  and  the  em- 
ployment of  ships  in  commerce,  the  owners  shall  not 
be  liable  beyond  their  interest  in  the  ship  and  freight 
for  the  acts  of  the  master  or  crew,  done  without  their 
privity  or  knowledge.  It  extends  to  liability  for  every 
kind  of  loss,  danuige,  and  injury.  This  is  the  language 
of  the  maritime  law,  and  it  is  the  language  of  our  stat- 
ute, which  virtually  adopts  that  law." 


§  418.     SAME— TO  WHAT  CLAIMS  STATUTE  EX- 
TENDS. 

These  statutes  limiting  the  vessel  owner's  liability 
apply  to  claims  not  only  for  loss  of  goods  on  board,  but 

8  24  Stat.  70,  §4. 

*  Butler  V.  Steamshii)  Co.,  VAO  U.  S.  r.i'T,  'J  Sup.  Ct.  G12. 
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also  for  personal  injuries  to  or  death  of  passengers  or 
others  on  board/  "The  carriage  of  passengers  in  con- 
nection with  merchandise  is  so  common  on  the  great 
highways  between  the  old  and  new  continents  at  the 
present  day  that  a  law  of  limited  liability-  which  would 
protect  shipowners  in  regard  to  injuries  to  goods,  and 
not  in  regard  to  injuries  to  passengers,  would  be  of 
very  little  service  in  cases  which  would  call  for  its  ap- 
plication. *  *  *  ^Ye  think  the  law  of  limited  lia- 
bility applies  to  cases  of  personal  injuries  and  death 
as  well  as  to  cases  of  loss  of  or  injury  to  property."  ^ 

Difficult  questions  sometimes  arise  in  construing  the 
limited  liability  acts  in  connection  with  other  statutes 
touching  the  liability  of  vessel  owners.  For  instance,, 
section  44:93  of  the  Revised  Statutes^  declares  that  the 
master  and  owner  of  any  vessel,  or  either  of  them,  and 
the  vessel,  shall  be  liable  to  any  passenger  injured  by 
explosion,  fire,  collision,  or  other  cause,  if  it  happens 
through  neglect  to  comply  with  the  law  relating  to 
the  inspection  of  steam  vessels,  or  through  any  known 
defects  or  imperfections  of  the  steering  apparatus  or 
of  the  hull.  Since  the  enactment  of  the  statute  of  1884, 
it  has  been  held  that  this  statute  does  not  affect  the 
owner's  liability,  under  the  limited  liability  act,  for 
a  disaster  which  happens  without  his  privity  or  knowl- 

§  418.  1  Butler  v.  Steamship  Co.,  130  U.  S.  527,  9  Sup.  Ct.  012;  The 
Amsterdam.  23  Fed.  112;  The  Epsilon,  6  Ben.  381,  Fed.  Cas.  No.  4,50(1: 
In  re  Long  Island  North  Shore  Passenger  &  Freight  Transp.  Co.,  5- 
Fed.  .51)9,  624. 

2  Butler  V.  Steamship  Co.,  130  U.,  S.  527,  9  Sup.  Ct.  612. 

8  Act  Aug.  30,  1852,  §  30  (10  Stat.  72). 
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edge/  The  words,  "without  the  privity  or  knowledge 
of  the  owner,"  in  the  limited  liability  act,  have  also 
been  the  source  of  some  difficulty/  It  has  been  held 
that,  where  the  unseaworthy  condition  of  an  excur- 
sion barge  would  appear  by  a  proper  examination,  her 

4  Butler  V.  Steamship  Co.,  130  U.  S.  527,  9  Sup.  Ct.  612;  In  re  The 
^Vnnie  Faxon,  (io  Fed.  575.  The  object  of  the  last  act  is  to  fix  the  lia- 
bility or  sliipoAVuers  among  themselves,  and  extend  their  right  to  limit 
th.eir  liability  to  all  cases  of  debt  and  liability  under  contract  obliga- 
tions made  on  account  of  the  ship.  But  it  is  as  much  the  duty  of  a 
steamboat  owner  to  cause  an  inspection  of  a  boiler  which  has  been 
repaired  in  a  substantial  part  as  to  cause  an  inspection  of  a  new  boil- 
er; and  a  failure  to  cause  such  inspection  will  preclude  the  steamboat 
owner  from  limiting  his  liability  to  a  passenger  injured  in  conse- 
quence of  the  explosion  of  the  boiler,  since  section  4493  provides  that 
for  failure  to  make  the  statutory  inspection  there  should  be,  as  to  pas- 
sengers, liability  for  the  full  amount  of  the  damages.  The  Annie 
Faxon,  21  C.  C.  A.  3GG,  75  Fed.  312.  But  see  Sherlock  v.  Ailing,  93 
U.  S.  90;   Chisholm  v.  Trans,portation  Co.,  61  Barb.  363. 

B  In  Lord  v.  Steamship  Co.,  4  Sawy.  292,  Fed.  Cas.  No.  8,506,  it  is 
said  on  this  subject:  "As  used  in  the  statute,  the  meaning  of  the 
words  'privity  or  knowledge'  evidently  is  a  personal  participation  of 
the  owner  in  some  fault  or  act  of  negligence  causing  or  contributing 
to  the  loss,  or  some  personal  knowledge  or  means  of  knowledge,  of 
which  he  is  botind  to  avail  himself,  of  a  contemplated  loss,  or  of  a  con- 
dition of  things  likely  to  produce  or  contribute  to  loss,  Avithout  adopt- 
ing appropriate  means  to  prevent  it.  There  must  be  some  personal 
concurrence  or  some  fault  or  oiegligence  on  the  part  of  the  owner  him- 
self, or  in  which  he  personally  participates,  to  constitute  such  privity, 
within  the  meaning  of  the  act,  as  will  exclude  him  from  the  benefit  of 
its  provision.  *  *  *  It  is  the  duty  of  the  owner,  however,  to  pro- 
vide the  vessel  with  a  competent  master  and  a  competent  crew,  and 
to  see  that  the  ship,  when  she  sails,  is  in  all  respects  seaworthy.  He 
is  bound  to  exercise  the  utmost  care  in  these  particular,— such  care 
as  the  most  prudent  and  careful  men  exercise  in  their  own  matters 
under  similar  circumstances;  and  if,  by  reason  of  any  fault  or  neglect 
in  these  particulars,  a  loss  occurs,  it  is  with  his  privity,  within  the 
meaning  of  the  act.    But  the  owner,  under  this  act,  is  not  an  insurer. 
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owners  are  chargeable  with  knowledge  thereof,  and 
any  injury  to  passengers  resulting  therefrom  is  "with 
the  privity  and  knowledge  of  the  owners,"  and  that, 
therefore,  they  cannot  limit  their  liability  under  the 
statute.^  But  a  vessel  owner  will  not  be  charged  with 
privity  or  knowledge  of  the  defective  condition  of  her 
boiler,  where  the  defect  is  not  patent,  and  the  owner 
has  employed  a  competent  person  to  make  the  inspec- 
tion of  the  boiler,  who  has  reported  that  the  condition 
"was  aood.^ 


§  419.     SAME— TO  WHAT  WATERS  AND  VESSELS  AP- 
PLICABLE. 

"The  law  of  limited  liability  of  shipowners  is  a  part 
of  our  maritime  code,  and  the  extent  of  its  territorial 
operation  is  necessarily  co-extensive  with  the  general 
admiralty  and  maritime  jurisdiction;  and  that,  by  the 
settled  law  of  this  country,  extends  wherever  public 
navigation  extends, — on  the  sea  and  the  great  inland 

If  he  exercises  due  care  in  the  selection  of  a  master  and  crew,  and  a 
loss  afterwards  occurs  from  their  negligence,  without  any  Icnowledge 
or  other  act  or  concun-ence  on  his  part,  he  is  exonerated  by  the  stat- 
ute from  any  liabiUty  beyond  the  value  of  his  interest  in  the  ship  and 
the  freight  then  pending.  So,  also,  if  the  owner  has  exercised  proper 
care  in  making  his  sliip  seaworthy,  and  yet  some  secret  defect  exists 
which  could  not  be  discovered  by  the  exercise  of  such  care,  and  the 
loss  occurs  in  consequence  thereof,  witliout  any  furtlier  Ivuowledge 
or  participation  on  his  part,  he  is  in  lilce  manner  exonerated,  for  it 
cannot  be  Hvith  his  privity  or  Ivuowledgo,"  within  the  meaning  of  tlie 
net,  or  in  any  just  sense." 

c  In  re  Myers  Excursion  &  Navigation  Co..  ."7  Fed.  240. 

7  The  Annie  Faxon,  21  C.  C.  A.  1500,  75  Fed.  olo,  altirming  GG  Fed. 
575. 
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lakes,  and  the  navigable  waters  connecting  therewith. 
Hence,  the  fact  that  a  disaster  to  a  steamboat  takes 
place  within  the  territorial  limits  of  a  state  will  not 
prevent  the  application  of  the  limited  liability  law."  ^ 

A  barge  without  motive  power,  which  is  used  for 
transporting  excursion  parties  in  New  York  Harbor 
and  adjacent  waters,  is  within  the  limited  liability 
act.  Such  a  barge,  without  motive  power,  may  be  sur- 
rendered by  her  owners,  without  the  surrender  of  the 
tug  which  towed  it  at  the  time  of  the  loss,  though  the 
tug  belongs  to  the  same  owner,-  The  act  likewise  ex- 
tends to  vessels  not  registered,  and  the  owners  of  which 
are  engaged  in  transx^ortatiou  by  land  as  well  as  by 
water.^ 

§  420.     SAME— ASCERTAINING  VALUE   OF  VESSEL. 

The  point  of  time  at  which  the  amount  or  value  of 
the  owner's  interest  in  ship  and  freight  is  to  be  taken 
for  fixing  his  liability  is  the  termination  of  the  voyage 
on  which  the  loss  or  damage  occurs.  If  the  ship  is  lost 
at  sea,  or  the  voyage  be  otherwise  broken  up  before 
arriving  at  her  port  of  destination,  the  voyage  is  then 
terminated  for  the  purpose  of  fixing  the  owner's  lia- 
bility. Where  the  voyage  is  terminated  by  the  sink- 
ing of  the  ship,  her  value  at  that  time  is  the  limit  of 

§  419.  1  Butler  v.  Steamship  Co..  V.>,0  U.  S.  527,  9  Sup.  Ct.  (;12.  Re- 
fore  the  auieudmeut  of  ISSG  it  was  held  that  the  statute  did  not  npitly 
to  boats  navigating  streams  connecting  the  Great  Lakes.  Cuddy  v. 
IIoiii.  4G  Mich.  596,  10  N.  W.  32. 

-  In  re  Myers  Excursion  &  Navigation  Co.,  57  Fed.  240. 

3  Wallace  v.  Steamship  Co.,  14  Fed.  50. 
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tlie  owner's  liability;  aud  the  subsequent  raising  of 
the  wreck,  and  repair  of  the  ship,  giving  her  an  in- 
creased value,  has  nothing  to  do  with  the  liability  of 
the  owner,  and  does  not  enter  into  the  amount  for 
which  the  owner  is  liable/ 

Insurance  money  received  by  the  owner  on  the  loss 
of  the  ship  is  no  part  of  the  owner's  interest  in  the  ship 
or  freight,  within  the  meaning  of  the  law,  and  does 
not  enter  into  the  amount  for  which  the  owner  is 
liable.  =^ 

§  420.    1  The  City  of  Norwich,  118  U.  S.  408.  6  Snp.  Ct.  1150;    The 
Great  AVesteru,  118  U.  S.  520.  0  Sup.  Ct.  1172. 

2  Id.  It  may  be  a  question  whethei'  or  not  the  limitation  of  the  ves- 
sel owner's  liability  has  not  been  unduly  extended  by  these  statutes 
and  decisions.  Vessels  nowadays  are  owned  by  coi-porations,  and. 
even  without  any  limitation  of  liability,  only  the  corporate  property 
can  be  subjected  to  demands  for  loss  or  injury  caused  by  the  negli- 
gence or  other  wrongs  of  the  master  and  crew.  Under  these  statutes 
and  decisions,  it  would  seem  that  a  earner  by  water  may,  by  insur- 
ing his  vessels,  save  himself  from  all  loss  for  the  torts  of  the  mastei- 
and  crew,  and  tlirow  on  passenger's  and  shippers  the  entire  risk.  At 
any  rate,  it  is  interesting  to  compare  the  views  of  the  United  States 
supreme  court  in  cases  toucliing  tlie  power  of  carriers  by  land  to  limit 
their  common4aw  liability  witli  the  cases  touching  the  limited  liability 
of  carriers  by  water. 
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CHAPTER  XXX. 

REMEDIES  AND  FORMS  OF  ACTION. 

§  421.  Action  for  Damages  and  Writ  of  Mandamus. 

422.  Form  of  Action. 

423.  Same— Personal  Injuries  Negligently  Inflicted. 

424.  Same— Failure  to  Receive  Passenger,  or  to  Carry  to  Destina- 

tion. 

425.  Same— Ejection  of  and  Assaults  on  Passengers. 

§  421.     ACTION  rOR  DAMAGES  AND  WRIT  OF 
MANDAMUS. 

The  passenger's  remedy  for  breach  of  the  carrier's 
duties  is,  generally  speaking,  an  action  for 
damages,  though  the  carrier's  duty  to  accept 
and  transport  the  passenger  may  also  be  en- 
forced by  mandamus. 

With  but  one  exception,  all  the  cases  in  the  books 
between  carrier  and  passenger  are  in  form  actions  for 
damages.  In  this  exceptional  case,  it  was  held  that 
one  to  whom  a  railroad  company  unlawfully  refuses 
to  sell  commutation  tickets  is  not  obliged  to  resort  to 
an  action  for  damages,  but  he  is  entitled  to  compel  the 
sale  of  such  a  ticket  to  him  by  the  writ  of  mandamus.' 

§  421.    1  Alwuter  v.  Railroad  Co.,  48  N.  J.  Law,  55,  2  Atl.  S03. 
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§  422      FORM  OF  ACTION. 

A  passenger,  suing  a  carrier  for  damages,  may 
elect  whether  he  ■wrill  sue  in  contract  or  in  tort; 
and,  -where  the  nature  of  the  action  is  in  doubt 
on  the  pleadings,  courts  are  inclined  to  con- 
strue it  as  in  tort,  for  the  benefit  of  the  passen- 
ger. 

The  law  pertaininoj  to  the  remedies  for  breach  of  the 
carrier's  duty  to  the  passenger  occupies  debatable  ter- 
ritory, where  the  law  of  contract  and  of  tort  overlap 
each  other.  By  the  sale  of  a  ticket  to  a  passenger,  a 
contract  is  entered  into  with  the  carrier  for  his  trans- 
portation to  the  place  of  destination  named  in  the  tick- 
et. Xow,  if  the  carrier  does  not  transport  him  to  his 
destination,  or  if  it  does  not  transport  him  with  rea- 
sonable diligence,  or  if  it  does  not  transport  him  safely. 
it  may  be  urged  that  the  carrier  has  broken  its  con- 
tract, and  that,  therefore,  the  passenger  must  bring  an 
action  for  breach  of  contract.  On  the  other  hand,  it 
may  be  argued  that,  since  the  common  law,  irrespective 
of  any  contract,  imposes  on  the  carrier  the  duty  of 
transporting  the  passenger  to  his  destination,  without 
unreasonable  delay,  and  of  providing  for  his  safety  so 
far  as  human  skill  and  foresight  can  do  so,  the  passen- 
ger's remedy  for  the  breach  of  the  carrier's  duty  is  an 
action  in  tort.  Under  the  common-law  system  of 
pleading,  the  form  of  the  action  was  of  capital  im- 
fjortance;  and  even  to-day,  in  states  where  all  distinc- 
tions l)etween  forms  of  action  have  been  abolished  by 
statute,  the  question  whether  an  action  is  founded  on 
(1028) 
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contract  or  sounds  in  tort  is  important  on  the  subject 
of  proximate  cause  and  dama^es,^  of  parties,^  of  the 
statute  of  limitations,^  and,  in  some  states,  of  costs. 

The  rule  adopted  by  the  courts  is  that  plaintiff 
at  his  option  may  sue  either  on  contract  or  in  tort. 
"^The  plaintiff  has  his  choice  of  remedies,  either  to  bring 
assumpsit  or  case;  and,  when  one  or  the  other  form  of 
action  is  adopted,  it  must  be  governed  by  its  own 
rules."  *  "Where  the  duty  for  whose  breach  the  ac- 
tion is  brought  would  not  be  implied  by  law  by  reason 
of  the  relation  of  the  parties,  whether  such  relation 
arose  out  of  contract  or  not,  and  its  existence  depends 
solely  on  the  fact  that  it  has  been  expressly  stipulated 
for,  the  remedy  is  in  contract,  and  not  in  tort;  when 
otherwise,  case  is  an  appropriate  remedy.  Of  course, 
assumpsit  is  a  concurrent  remedy  with  case,  in  all  cases 
where  there  is  an  express  or  implied  contract.  Thus, 
if  one  contract  to  deliver  to  another  a  load  of  wood,  or 

§  422.    1  See  ante,  §  119. 

2  See  ix)St,  §  426. 

3  Where  a  person  makes  a  contract  for  his  transportation  with  a 
common  carrier,  he  has  two  remetlies,— one  an  action  for  breach  of 
the  contract,  the  other  an  action  on  the  case  for  the  wrong, — and  he 
may  elect  which  remedy  he  will  pursue.  If  he  elects  to  bring  an  ac- 
tion for  breach  of  the  contract,  he  has,  under  the  Code,  four  yeai"s 
within  wliich  to  bring  it;  if  he  elects  to  s,ue  upon  the  tort,  he  has  two 
years.  If  he  sues  upon  the  breach  of  contract,  and  there  is  a  final 
adjudication  of  this  suit  upon  the  merits,  he  cannot  afterwards  sue 
the  same  defendant  in  tort.  Pattersron  v.  Raili-oad  Co.,  94  Ga.  140, 
21  S.  E.  2S:J.      But  see  post,  §  510. 

*  McCall  V.  Forsyth.  4  Watts  &  S.  (I'a.)  179;  Bank  of  Orange  v. 
Brown.  H  Wend.  (N.  Y.)  l.'S.  A  breach  of  contract  made  by  a  com- 
mon carrier  witli  one  of  the  passengers  is  a  breach  of  its  public  duty 
for  which  it  is  liable  in  tort.  Caldwell  v.  Railroad  Co.,  89  Ga.  550,  15 
S.  E.  078. 
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pay  a  specific  sum  of  money  on  a  given  day,  and  fails 
to  do  so,  an  action  on  contract  alone  will  lie.  But  take 
this  case:  B.  lets  his  horse  to  A.,  to  be  kept  at  a  stip- 
ulated price  per  day,  and  returned  on  demand.  By 
the  mere  delivery  of  the  horse,  to  be  kept  at  the  price 
agreed  upon,  the  law  implied  or  imposed  the  duty  of 
returning  him  upon  demand,  without  any  agreement 
to  that  effect;  and  the  duty  being  thus  implied  by  law, 
independently  of  the  express  stipulation  for  its  per- 
formance, case  clearly  w^ould  lie  for  its  breach."  °  "If 
the  cause  of  complaint  be  for  an  act  of  omission  or 
nonfeasance,  which,  without  proof  of  a  contract  to  do 
what  has  been  left  undone,  would  not  give  rise  to  any 
cause  of  action  (because  no  duty  apart  from  contract 
to  do  what  is  complained  of  exists),  then  the  action  is 
founded  upon  contract,  and  not  upon  tort.  If,  on  the 
other  hand,  the  relation  of  the  plaintiff  and  the  de- 
fendant be  such  that  a  duty  arises  from  that  relation- 
ship, irrespective  of  contract,  to  take  due  care,  and 
the  defendants  are  negligent,  then  the  action  is  one  of 
tort."  « 

B  Nevin  v.  Car  Co.,  106  111.  222,  23G.  In  this  case  it  was  held  that 
a  sleeping  car  company  is  a  common  carrier,  bound  by  law,  inde- 
pendent of  any  express  contract,  to  cavry  passengers  without  dis- 
crimination; that  where  there  are  sleeping  bertlis  not  engaged,  it  is 
tlie  duty  of  the  company,  upon  the  payment  or  tender  of  the  customary 
price,  to  furnish  them  to  applicants  when  properly  called  for  by  un- 
objectionable persons;  and  that  the  fact  that  there  is  a  special  con- 
tract between  such  an  applicant  and  the  company,  upon  which  an  ac- 
tion of  assumpsit  might  have  been  uiaiutained  for  its  refusal  to  fur- 
nish a  berth,  does  not  at  all  affect  the  right  to  recover  in  case,  which 
is  founded  in  breach  of  the  company's  common-law  liability. 

6  Kelly  V.  Railway  Co.  [ls'j:>]  1  Q.  B.  1)44. 
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In  states  where  the  code  system  of  procedure  pre- 
vails, the  rnle  as  to  the  constniction  of  pleadings  was 
recently  stated  as  follows  by  the  court  of  appeals  of 
Colorado:  ^  "Under  our  system  of  pleading,  we  have 
but  one  form  of  action;  and  when  the  pleader  has 
stated  the  facts  out  of  which  his  cause  of  action  arises, 
and  supports  that  cause  by  proper  proof,  he  may  re- 
cover for  the  tort,  even  though  he  has  stated  facts 
which  at  common  law  would,  of  necessit}^,  make  his 
action  one  in  assumpsit,  and  not  in  case.  In  other 
words,  we  are  not  willing  to  admit  the  existence  of 
those  technical  distinctions  which  at  the  common  law 
determined  what  action  was  brought  and  what  relief 
the  plaintiff  might  have.  Undoubtedly,  the  pleader 
might  so  frame  his  complaint  as  to  disentitle  himself 
to  any  other  judgment  than  for  the  breach  of  a  con- 
tract, with  such  damages  as  the  breach  proved  might 
warrant.  Even  though,  in  this  case,  the  plaintiff  had 
alleged  the  payment  of  his  fare,  and  a  promise  by  the 
comi)any  to  carry  him,  yet,  when  he  proceeded  to  state 
the  tort,  and  claim  the  damages  therefor,  he  cannot, 
bcause  he  has  alleged  both  a  promise  and  a  consider- 
ation, be  limited  to  a  recovery  as  for  breach  of  con- 
tract" 


§  423.     SAME— PERSONAL  INJURIES    NEGLIGENTLY 
INFLICTED. 

A  passenger  injured  during  transportation  by  the 
negligence  of  the  carrier  may  sue  either  in  contract  or 

J  Dtuver  Tramway  Co.  v.  Cloud,  G  Culo.  App.  44.").  40  Pac.  770. 
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in  tort/  A  passeniier  injured  diirinc;  transportation 
may,  without  doubt,  declare  for  a  breach  of  contract; 
but  it  is  at  his  election  to  proceed  as  for  a  tort  where 
there  has  been  personal  iujur^^  suffered  by  the  negli- 
gence or  wrongful  act  of  the  carrier  or  the  agents  of 
the  company;  and  in  such  action  plaintiff  is  entitled 
to  recoyer  according  to  the  principles  pertaining  to 
that  class  of  actions,  as  distinguished  from  actions  on 
contract.^ 

An  action  against  two  railroad  companies  for  per- 
sonal injuries  to  a  passenger  from  their  negligence, 
causing  derailment  of  a  train,  is  an  action  ex  delicto, 
notwithstanding  an  allegation  in  tlie  complaint  that 
plaintiff  held  a  ticket  fortransportation  on  one  of  them; 
and  the  right  to  recoyer  against  one  is  not  affected  by 
the  fact  that  plaintiff'  fails  to  sustain  the  action  against 
tJie  other.' 

§  424.     SAME  —  FAILURE    TO    RECEIVE    PASSENGER, 
OR  TO  CARRY  TO  DESTINATION. 

For  failure  to  stop  its  train  at  one  of  its  regiilar  sta- 
tions, a  i^erson  who  has  purchased  a  ticket  good  for 

§  423.  1  reuiis.vJvauia  K.  Co.  v.  Feoplei?,  31  Ohio  St.  537;  Smith  v. 
Seward.  3  Pa.  St.  342;    Slielclon  v.  The  Uncle  Sam.  18  Cal.  527. 

2  Baltiuiore  City  V.  Ry.  Co.  v.  Kemp,  (>1  Md.  Ul'J. 

3  Atlantic  &  P.  R.  Co.  v.  Laird,  7  C.  C  A.  489,  58  Fed.  760.  This 
case  was  attirmed  by  tlie  supreme  court  of  the  United  States,  whicli 
held  that  a  complaint  Avhich  alleges  that  defendants,  a^  common  car- 
riers, jointly  owned  and  operated  a  described  line  of  railroad;  that 
plaintiff  was  a  passenger  on  a  train  of  cars  so  operated  by  defendants, 
which  train  was  dei-ailed  and  thrown  from  the  tracks;  and  that  plain- 
tiff is  injured,— states  a  cause  of  action  in  tort,  and  not  on  contract. 
Atlantic  &  P.  Ry.  Co.  v.  Laird,  17  Sup.  Ct.  120. 
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that  train  may  sue  either  for  breach  of  contract  or  in 
tort  for  defendant's  breach  of  its  public  duty;  and  in 
such  a  case  the  action  will  be  deemed  founded  in  tort,, 
unless  it  jjlainly-api)ears  that  the  breach  of  contract  is 
the  i^ravameu  of  the  complaint.^  "The  character  of 
the  action  must  be  determined  from  the  nature  of  the 
p'ieA'ance  complained  of,  rather  than  by  the  form  of 
the  declaration."  ^  A  complaint  Avhich  alleges  a  con- 
tract to  carry  a  person  from  one  station  to  another, 
its  willful  breach  by  the  company  in  carrying  him  past 
his  destination,  and  the  insult  and  injury  accompany- 
ing such  act,  damnifying  plaintiff  in  the  sum  of  |2,50(), 
is  an  action  sounding  in  tort,  and  not  on  contract.^  So 
a  complaint  which  alleges  that  plaintiffs  purchased 
tickets  from  a  railroad  company,  and  took  passage  on 
its  cars;  that  defendant  "wholly  disregarded  its  con- 
tract and  obligations''  with  plaintiff's  by  setting  them 
down  in  the  nighttime  about  three  miles  from  desti- 
nation; and  that  plaintiffs  were  compelled  to  walk 
that  distance;  and  which  seeks  to  recover  for  sickness 
and  suffering  caused  by  such  walk, — will  be  treated 
as  an  action  in  tort,  and  not  on  contract/  But  a  com- 
plaint Avhich  alleges  that  defendant  agreed  to  carry 
plaintiff"  and  others  on  a  round-trip  excursion  on  a  Sun- 

§  424.  1  Piircell  v.  Railroad  Co.,  lOS  IS.  C.  414,  12  S.  E.  'J54,  'XM;. 
Heirn  v.  McCauglian.  :V2  Miss.  IT. 

2  Heirn  v.  McCaii^liaii.  :V2  Miss.  17. 

3  Fordyco  v.  >s'ix,  ."8  Ark.  loU,  23  S.  W.  nCT. 

4Bro^Yn  v.  Railway  Co..  54  Nvis.  342.  11  N.  W.  n.lG.  Oil.  Where, 
on  the  trial,  a  carrier  has  treated  an  action  for  refusing  to  carry  a 
passenger  as  one  of  tort,  and  not  on  contract,  it  cannot  insist  that  the 
verdict  is  excessive,  on  the  theory  that  the  action  is  one  for  breach 
of  contract.    Lake  Erie  ct  W.  H.  Co.  v.  Acres,  108  Ind.  r.48,  !t  N.  E.  458. 
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day;  that  defendant  failed  to  carry  them  back  at  the 
ai)poiuted  time,  but  willfully  and  fraudulently  com- 
p;dled  them  to  wait  until  the  following  morning,  where- 
by plaintiff  was  greatly  injured  in  bodily  health,  suf- 
fered great  pain  and  anxiety  of  mind,  and  lost  much 
time  from  business, — is  an  action  on  contract,  and  not 
for  tort,  since  no  common-law  duty  rested  on  defend- 
ant to  carry  passengers  on  Sunday.^ 

A  petition  which  alleges  that  a  railroad  company, 
in  disregard  of  its  duty  as  a  common  carrier,  and  in 
Aiolation  of  its  agreement  in  selling  plaintiff  a  ticket, 
expelled  him  from  the  cars  on  refusal  to  pay  an  addi- 
tional and  illegal  charge,  states  a  cause  of  action  in 
tort,  and  not  for  breach  of  contract.® 


^  425.     SAME— EJECTION  OF  AND  ASSAULTS  ON  PAS- 
SENGERS. 

For  the  wrongful  ejection  of  a  passenger  during  the 
journey,  he  may  sue  either  in  assumpsit  for  breach  of 
the  contract  to  carry,  or  in  tresi)ass  or  trespass  on  the 
<:ase  for  breach  of  the  carrier's   common-law  duty.^ 

5  Wal.su  V.  Railway  Co.,  42  Wis.  23.  The  court  said:  "It  is  mani- 
fest that  the  action  is  not  .sustainable  for  a  breach  of  duty  as  carrier, 
because  defendant  was  under  no  obligation  to  carry  plaintifE  or  any 
other  person  on  its  road  on  that  day.  It  does  not  run  passenger 
trains  on  Sunday  for  the  accomuiodation  of  the  public,  nor  does  it 
hold  itself  out  to  the  world  as  ready  to  engage  in  the  transportation  of 
pa.ssengers  on  that  day.  *  *  *  Hence  the  pbiiutifC  felt  the  nece.s- 
sity  of  counting  upon  an  express  contract  of  carriage  in  both  counts, 
and  of  proving  siich  contract,  in  order  to  maintain  the  action." 

6  Atchison,  T.  &  S.  F.  R.  Co.  v.  Long  (Kan.  App.)  47  Tac.  993. 

§  425.    1  Emigh  v.  Raihoad  Co.,  4  Biss.  114,  Fed.  Cas.  No.  4,449. 
A  passenger  who  has  bteu  ejected  from  a  train  may  waive  the  tort, 
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"It  is  long  aud  well  settled,  where  common-law  plead- 
ings prevail,  that  the  breach  of  the  carrier's  duty  may 
be  treated  as  a  breach  of  contract,  and  declared  on  in 
assumpsit,  or  may  be  treated  as  a  tort,  and  declared 
on  in  case,  according  as  the  pleader  may  see  fit;  be- 
cause the  liability  is  founded  on  the  common  law  as 
well  as  upon  contract,  or,  rather,  because  the  law  im- 
poses on  the  common  carrier  an  obligation  without 
regard  to  the  contract,  creating  the  implied  contract 
and  controlling  the  special  one."  -.  A  passenger  right- 
fully on  a  street  car,  who,  in  obedience  to  an  order  of 
the  conductor,  leaves  it,  may  sue  in  tort  for  the  ejec- 
tion, and  is  not  bound  to  sue  in  assumpsit  for  breach 
of  the  contract  to  carr}'  to  destination.  Her  submis- 
sion to  the  conductor's  order,  and  the  surrender  of  her 
seat,  were  not  voluntary  acts  which  waived  the  tort."* 
Ho,  though  it  has  been  held  in  some  jurisdictions  that 
the  ticket  is  conclusive  as  between  passenger  and  con- 
ductor, yet  it  has  been  also  held  that  if  a  Avrong  ticket 
has  been  given  him  by  mistake  of  the  ticket  agent,  and 
he  is  therefore  expelled  from  the  train,  he  is  not  re- 
stricted to  assumpsit  for  breach  of  contract,  but  may 
sue  the  company  in  tort  for  the  damages,  and  recover 
for  the  indignity,  delay,  and  discomfort  caused  by  the 
expulsion.* 

But,  in  jurisdictions  where  the  common-law  form  of 

and  sue  for  breach  of  contract.  Union  Pac.  Ky.  Co.  v.  Shook,  3  Kan. 
App.  710,  44  Pac.  GS5. 

2  Buster  v.  Raihvay  Co.,  3(5  W.  Va.  318.  15  S.  E.  ir>S. 

3  ConsoUtlated  Traction  Co.  v.  Taborn,  58  N.  J.  Law,  1.  32  Atl.  G85. 

4  Poiiilin  V.  Raihvay  Co.,  47  Fed.  858;    Yorton  v.   Itaihvay  Co.,  62 
Wis.  .367,  21  N.  W.  516,  23  N.  W.  401.     See,  also,  ante,  §  317  et  seq. 

(1035) 


§  425  CARRIERS  OF  PASSENGERS.  (^Ch.  30 

pleadinj;  still  obtains,  it  seems  that  the  pleader  is  not 
;  et  out  of  the  woods  after  he  has  decided  to  sue  in 
tort,  but  that  he  must  choose,  at  his  peril,  from  among- 
the  various  common-law  actions  ex  delicto.  If  a  pas- 
senjier  has  been  ejected  with  actual  violence,  the  proper 
form  of  action  is  stated  to  be  trespass,  but  if  the  ejec- 
tion has  been  accomplished  without  the  use  of  actual 
force,  or  if  he  seeks  to  recover  what  are  termed  "con- 
sequential damages,"  the  proper  form  of  action  is  tres- 
pass on  the  case.° 

Passing  now  to  the  construction  of  particular  plead- 
ings, it  has  been  held  that  a  complaint  which  alleges 
that,  after  plaintiff  purchased  his  ticket,  he  entered  de- 
fendant's car,  and  was  ejected  therefrom  by  defend- 
ant's servants,  and  which  prays  for  damages,  states  an 
action  in  tort,  and  not  for  breach  of  contract.®  An 
action  for  damages,  actual  and  exemplary,  for  carry- 
ing a  passenger  past  his  destination,  and  wrongfully 
putting  him  off  the  train,  and  for  injuries  sustained 

5  Trespass,  and  not  case,  is  the  proper  form  of  auction  against  a  rail- 
road company  for  the  act  of  its  conductor  in  ejecting,  with  force,  for 
nonpayment  of  fare,  a  passenger,  between  stations,  in  violation  of 
law.  Had  the  conductor  stopped  the  train,  and  ordered  appellee  to 
get  off,  and  he,  to  avoid  altercation,  had  obeyed,  then,  as  no  force 
would  have  been  employed  in  Avrongfully  putting  him  off  the  train, 
case  would  no  doubt  have  been  the  proper  remedy.  Chicago  &  N. 
W.  Ry.  Co.  V.  Peacocli.  48  111.  253.  See,  also,  St.  Louis,  A.  &  C.  R. 
Co.  V.  Dalby.  19  111.  353.  An  action  of  trespass  will  not  lie  for  the 
exijulsion  of  a  passenger  from  a  car,  where  plaintiff  seeks  to  recover, 
not  only  direct  and  immediate  damages,  but  secondary  or  consequen- 
tial damages,  as  for  detention  at  the  station  and  delay  in  business. 
The  action  must  be  trespass  on  the  case.  Barnum  v.  Railroad  Co., 
5  W.  Va.  10. 

6  Denver  Tramway  Co.  v.  Cloud,  G  Colo.  App.  445,  40  Pac.  779. 
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while  walking  back,  is  in  tort,  although  the  petition 
alleges  the  purchase  by  plaintiff  of  a  ticket  from  the 
railway  company;  and  such  action  is  governed  by  the 
statute  of  limitations  relating  to  torts,  and  not  to  that 
relating  to  contracts/  But  a  paragraph  of  a  com- 
plaint which  alleges  that  plaintiff  purchased  a  ticket 
at  one  of  defendant's  stations;   that,  in  consideration 

7  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Roemer.  1  Tex.  Civ.  Aw.  191, 
20  S.  W.  843.  An  action  on  tlie  case  by  a  passeusei"  against  a  rail- 
road company  for  wrongfully  expelling  him  from  the  train  with  force 
anil  violence,  though  the  declaration  alleges  a  contract  for  carriage,  is 
not  for  breach  of  the  contract,  but  for  a  tort  by  breach  of  duty,  and 
punitive,  as  well  as  actual,  damages  are  recoverable.  Head  v.  Rail- 
way Co.,  79  Ga.  358,  7  S.  E.  217.  A  declaration  which  alleges  that 
plaintiff  entered  the  caboose  of  a  freight  car  to  become  a  passenger 
thereon,  and  that,  while  treating  with  the  conductor  as  to  his  pas- 
sage, the  conductor  cursed,  abused,  and  assaulted  him,  is  not  for 
breach  of  contract  in  not  carrying  plaintitr  as  a  passenger,  but  is  an 
action  of  trespass  on  the  case,  and  plaintiff  has  the  right  to  amend 
by  describing  the  tort  niore  particularly.  Tiu-ner  v.  Railroad,  Gt) 
Ga.  827.  A  declaration  for  the  ejection  of  a  passenger,  which  alleges 
defendant's  duty  to  carry  and  its  breach,  and  to  which  defendant 
pleads  not  guilty,  is  an  action  in  tort  rather  than  on  contract,  and  a 
nonsuit  should  not  be  granted  on  the  ground  that  no  actual  damages 
were  shoAvn.  City  &  S.  Ry.  v.  Brauss,  7U  Ga.  3GS.  A  complaint 
which  alleges  that  defendant,  a  steamboat  owner,  so  negligently  and 
improperly  conducted  himself  as  a  common  carrier  that  he  did  not 
transport  plaintiff,  a  pa.«s,enger,  with  reasonable  comfort  and  safety, 
and  did  not  exercise  the  utmost  care  in  selecting  proper  agents  and 
servants  in  the  business  of  running  the  boat,  and  permitted  plaiutilf 
to  be  assaulted  and  beaten  by  his  agents  and  sen- v ants  thereon,  is 
based  on  the  negligent  disx-harge  by  plaintiff  of  his  duties  as  a  com- 
mon carrier,  and  is  not  an  action  for  assault  and  battery;  and  hence, 
plaintiff  having  recovered  less  than  .$oO,  defendant  is  entitled  to  costs, 
under  Rev.  St.  Wis.  §  2918,  subd.  5,  and  section  2!»2iJ.  awarding  costs 
to  defendant  wh?n  the  recovery  is  less  than  ^'t*).  except  in  actions  for 
assiiult  and  battery.     Mace  v.  Reed,  ^'J  \Ms.  440,  G2  N.  W.  ISi!. 
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thereof,  defendant  "contracted  and  agreed"  to  furnish 
her  a  suitable  and  customary  place  for  her  to  await  the 
arrival  of  a  train;  and  that  defendant  refused  to  light 
the  lamps  in  said  waiting  room  when  requested  so  to 
do  by  plaintiff,  and  accompanied  said  refusal  with  in- 
sulting language, — states  a  cause  of  action  on  con- 
tract; and,  where  other  causes  of  action  in  tort  not 
arising  out  of  the  same  transaction  are  united  there- 
with, the  complaint  is  demurrable  for  misjoinder  of 
causes  of  action.®  So  a  petition  which  alleges  that 
defendant  is  a  common  carrier;  that  it  made  a  certain 
contract  of  carriage  with  the  plaintiff,  receiving  its 
pay  therefor;  that  plaintiff  entered  upon  the  cars  in 
pursuance  of  such  contract;  and  that  defendant,  in 
violation  of  its  contract,  did  not  stop  at  the  place  to 
which  it  had  agreed  to  carry  him,  but  carried  him  some 
distance  beyond,  and  then,  hj  a  sudden  starting  of  the 
train,  while  attempting  to  alight  in  obedience  to  or- 
ders, threw  him  down  and  injured  him, — states  a  cause 
of  action  arising  ex  contractu,  and  not  ex  delicto,  and 
the  statute  of  limitations  governing  actions  on  con- 
tract applies.^  A  complaint  which  alleges  that  plain- 
tiff was  a  passenger  on  a  sleeping  car  on  defendant's 
railroad  during  the  nighttime;  that  the  porter  did  not 

8  Bishop  V.  Railway  Co.,  67  Wis.  010.  31  N.  W.  219. 

9  Kansas  Pac.  Ry.  Co.  v.  Kunkel,  17  Kan.  145.  A  declaration  which 
alleges  that  plaintiff  purchased  a  round-trip  ticket,  and  voluntarily 
left  the  car  on  the  return  ti'ip  when  informed  by  the  conductor  that 
he  could  not  carry  her  on  that  ticket,  and  that  plaintiff  thereafter  took 
the  next  train,  and  was  can-ied  back  on  that  ticket  without  extra 
charge,  is  for  a  breach  of  contract,  and  no  recovery  can  be  had  be- 
yond the  actual  damages  sustained.     Goins  v.  Railroad,  68  Ga.  190. 
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call  or  awaken  her  before  reaching  destination;  and 
that  he  compelled  her  to  leave  the  sleeping  car,  with- 
out giving  her  time  to  dress,  hustling  and  pushing  her 
from  the  car,  producing  injuries, — states  a  cause  of 
action  in  tort,  and  not  on  contract,  though  it  is  also 
alleged  that  there  was  implied  in  the  contract  of  car- 
riage that  defendant  should  awaken  plaintiff  a  suffi- 
cient length  of  time  before  reaching  destination  to 
enable  her  to  dress. ^'^ 

10  McKeon  v.  Railway  Co.  (Wis.)  GO  X.  W.  175. 
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CHAPTER  XXXI. 

PARTIES. 

§  42(5.    Distinction  between  Actions  ou  Contract  and  in  Tort. 

427.  Plaintitts. 

428.  Defendants. 

§  426.     DISTINCTION    BETWEEN  ACTIONS    ON    CON- 
TRACT AND  IN  TOUT. 

The  distinction  between  the  forms  of  action  ex  con- 
tractu and  ex  delicto  ma}^  be  a  matter  of  some  impor- 
liince  in  determining  who  are  the  proper  parties.  No 
one  can  sue  or  be  sued  for  breach  of  contract  who  is 
a  stranger  to  the  contract,  or,  as  it  is  sometimes  ex- 
pressed, is  not  privy  to  the  contract.^  In  actions  on 
contract,  all  the  persons  with  whom  the  contract  is 
made  must  join  as  plaintiffs,  but  in  an  action  of  tort 
it  is  frequently  a  matter  of  choice  whether  the  persons 
injured  by  the  same  wrong  should  sue  jointly  or  sej)- 
arately.-  Indeed,  as  to  personal  injuries,  there  can 
be  no  question  that  each  injured  person  must  sue  sep- 
arately. Again,  ijoint  contractors  are  jointly  liable 
as  defendants  for  breach  of  contract,  while  a  wrong 
doer  is  responsible  for  his  torts  separately  as  well  as 
joiuth'  with  his  joint  wrongdoers.'' 

Actions  for  personal  injuries  to  passengers  are,  how- 
ever, almost  without  exception,  brought  in  form  as 
sounding  in  tort;  and  hence  the  rules  pertaining  to 
that  class  of  actions  will  alone  be  stated. 

§  42G.     1  Dicey,  Parties,  10.  2  Dicey,  I'artios,  11.  s  id. 
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g  427.     PLAINTIFFS. 

In  actions  of  tort,  the  general  rule  is  that  the  per- 
son injured  is  the  person  to  bring-  the  action 
for  the  injury  against  the  -wrongdoer;  and  no 
person  other  than  the  one  injured  can  sue.^ 

This  rule  is  a  self-evident  proposition  of  law,  to 
which  there  are  no  real  exceptions."  At  common  law, 
however,  the  rule  Avas  that  husband  and  wife  must  sue 
jointly  for  injuries  to  the  person,  character,  or  prop- 
erty of  the  wife,  committed  either  before  or  after  mar- 
riage. Under  the  married  women's  statutes,  however, 
the  general  rule  now  is  that  she  may  sue  alone  for 
personal  injuries,^  and  in  some  of  the  states  that  she 
must  sue  alone.*  The  husband,  however,  has  a  right 
to  sue  alone  for  loss  of  services  and  society  which  he 
has  sustained,  and  the  expenses  of  cure  which  he  has 
incurred,  by  reason  of  his  wife's  injuries.  The  fact 
that  a  contract  to  carry  was  made  with  the  wife  alone 

§  427.     1  Dicey,  Parties,  325,  830. 

2  An  attorney  who,  by  agreement  with  his  client,  is  to  receive  a 
portion  of  whatever  amount  shall  be  recovered,  is  not  a  necessary 
party  plaintiff,  and  need  not  be  joined  as  such.  McDonald  v.  Rail- 
road Co.,  2G  Iowa,  124. 

3  Omaha  H.  Ry.  Co.  v.  Doolittle,  7  Xeb.  481. 

4  Chicago,  B.  &  Q.  R.  Co.  v.  Dickson.  t;7  111.  122;  Barker  v.  Rail- 
way Co.,  92  Ala.  314,  8  South.  4(50;  Michigan  Cent.  R.  Co.  v.  Cole- 
man, 28  Mich.  440.  In  Texas,  where  the  community  system  prevails, 
it  has  been  held  that  a  married  woman  Avho  has,  without  her  fault, 
been  permanentlj'  abandoned  by  her  liusl«uid,  and  left  without  means, 
may  maintain  an  action  for  tort  without  his  joinder.  St.  Louis  S.  W. 
Ry.  Co.  V.  Griffith  (Tex.  Civ.  App.)  35  S.  W.  74L 
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does  not  preclude  the  husband  from  maintaining  such 
an  action/ 

A  father  has  a  right  to  maintain  a  similar  action  for 
the  loss  of  a  child's  services.**  In  case  of  the  father's 
death,  it  would  seem  on  principle  that  the  widowed 
mother  should  succeed  to  his  rights.  In  Pennsylvania, 
it  has  been  held,  however,  that  a  widowed  mother  can- 
not maintain  an  action  for  loss  of  services  against  a 
railroad  company,  based  on  the  implied  contract  to 
carry  her  minor  son  safely  as  a  passenger.  She  was 
not  a  party  to  the  conti'act,  and  had  no  common-law 
right  to  the  son's  services,  and  there  was  no  special 

5  Blair  v.  Railroad  Co.,  SI)  Mo.  334,  1  S.  W.  367.  The  court  said: 
"The  gravamen  of  such  an  action  by  the  husband  being  a  breach  of 
duty  by  the  common  carrier,  privity  of  contract  is  not  essential.  Any 
one  sustaining  damage  by  reason  of  such  breach  of  dutj'^  may  main- 
tain his  action  therefor.  In  such  case,  the  tort  does  not  spring  from 
nor  arise  out  of  a  breach  of  contract,  but  the  action  lies  against  the 
carrier  'on  the  custom  of  the  realm.'  The  action  is  bottomed  on  a 
violation  of  public  duty,— a  duty  which  the  law  imposes  independent 
of  contract."  Since  the  statute  of  Kansas  gives  a  married  woman 
the  fruits  of  her  labor,  a  petition  in  an  action  by  a  husband  for  in- 
juries to  the  wife  must  allege,  not  only  the  marital  relation,  but  also 
such  other  facts  as  indicate  that  at  the  time  of  the  injury  the  rela- 
tions of  plaintiff  and  his  wife  were  such  as  to  entitle  him  to  her  serv- 
ices. Atchison,  T.  cV:  S.  i^\  R.  Co.  v.  Dickey,  1  Kan.  App.  770,  41  Pac. 
1O70. 

6  This  action  is  founded,  not  on  the  parental  relation,  but  on  the 
fact  that  the  father  is  entitled  to  the  services  of  his  minor  children. 
The  father,  suing  for  injuries  to  his  son,  must  therefore  allege  and 
prove  that  the  son  was  his  servant.  Dunn  v.  Railway  Co.,  21  Mo.. 
App.  188;  Buck  v.  Power  Co.,  46  Mo.  App.  555.  The  fact  that  a 
minor,  by  its  parent  as  next  friend,  has  recovered  damages  against 
a  street  railroad  for  a  personal  injury,  does  not  bar  a  suit  by  the  par- 
ent for  loss  of  services  of  the  child  occasioned  by  the  same  injury. 
Wilton  ^.  Railroad  Co.,  125  Mass.  130. 
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contract  between  them  which  constituted  her  his  mis- 
tress.' 

A  master  may  likewise  maintain  an  action  for  the 
loss  of  services  which  he  may  sustain  by  reason  of  a 
servant's  injuries.  In  an  English  case,  however,  it  was 
held  that  the  master  had  no  rioht  to  sue  for  loss  of 
services  where  the  servant  was  injured  while  a  pas- 
senger on  defendant's  railroad,  because  the  action  arose 
on 'contract,  to  which  the  master  was  not  a  party  or 
a  privy.*  This  case  has  been  doubted  by  eminent  Brit- 
ish authority,''  and  the  supreme  judicial  court  of  Mas- 
sachusetts has  distinctly  held  that  a  master  may  main- 
tain an  action  against  a  common  carrier  for  loss  of 
services  of  his  apprentice,  who  was  injured  while  a 
passenger  on  defendant's  cars,  though  the  contract  of 
carriage  was  made  with  the  apprentice  personally,  and 
not  with  the  master.  "The  tort  alleged  does  not  con- 
sist in  the  breach  of  any  conti^act.  Even  if  the  con- 
tract arising  from  the  purchase  of  a  ticket  were  held 
to  have  been  made  with  the  apprentice  alone  and  in 
his  own  right,  it  would  not  exclude  liability  in  tort  for 
injuries  caused  by  the  negligence  of  defendant,  and 

1  Fairmount  &  A.  St  P.  Ry.  Co.  v.  Stutler,  54  Pa.  St.  375.  Under 
Code  Ga.  1882,  §  1793,  which  provides  tliat  the  parental  power  of 
a  father  is  lost  by  his  failure  to  provide  necessaries  for  his  minor 
child,  or  by  his  abandonment  of  the  family,  the  mother  becomes  en- 
titled to  the  custody  and  the  earnings  of  minor  children  in  such  a 
case;  and  she  may  sue  to  recover  the  value  of  the  services  of  a  child 
Injured  by  the  negligence  of  another.  Savannah,  F.  &,  AV.  Ry.  Co.  v. 
Smith,  93  r. a.  742,  21  S.  E.  157. 

8  Alton  v.  Railway  Co.,  19  C.  B.  (N.  S.)  213,  11  Jur.  (N.  S.)  072. 

»Pol.   Torts.   (5G3. 
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upon  that  liability  an  action  may  be  maintaineil  by 
any  one  who  has  suffered  damage  by  means  thereof.''  ^'^ 


§  428.     DEFENDANTS. 

Any  person  ■who  causes  injury  to  another  is  liable 
.to  be  sued  by  the  person  injured;  and  one,  or 
any,  or  all,  of  several  joint  wrongdoers  may  be 
sued.^  , 

Every  person  who  is  the  cause  of  an  injury  to  an- 
other's person,  reputation,  or  property  is  liable  to  an 
action,  and  no  one  is  liable  to  be  sued  for  any  wrong 
of  which  he  is  not  the  cause.  In  determining,  there- 
fore, whether  a  given  person  is  liable  to  be  sued  for 
a  wrong,  of  whatever  description,  the  point  to  be  con- 
sidered is  whether  he  be  or  not,  in  the  eye  of  the  law, 
the  cause  of  the  injury  complained  of,  to  the  person, 
reputation,  or  property  of  the  plaintiff. - 

Where  a  corporation  inflicts  an  injury,  the  corpora- 
tion itself  must  be  sued.  A  stockholder  is  not  liable 
for  the  negligence  of  the  officers,  agents,  or  employes 
of  the  comj)any;  and  the  fact  that  the  majority  of  the 
stock  of  one  railroad  is  owned  by  another  does  not 
change  the  rule,  so  as  to  make  such  other  liable.' 

One  or  any  or  all  of  the  members  of  a  partnership 
may  be  sued  for  a  wrong  committed  by  the  firm  or 
partnership;   and  this  rule  applies  to  an  action  for  in- 

10  Ames  v.  Railway  Co..  117  Mass.  541. 
§  428.      1  Dicey.  Parties,  409,  41.i. 

2  Dicsj,  Paities.  41o. 

3  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cochran.  4.'',  Kan.  22."'>.  23  Pac.  151. 
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juries  caused  by  the  negligence  of  an  enii)l(>ye  of  the 
partnership.* 

With  respect  to  joint  wrongdoers,  the  rule  is  that 
every  person  who  joins  in  committing  a  tort  is  sepa- 
rately liable  for  it,  and  cannot  escape  liability  by  show- 
ing that  another  person  is  liable  also,  nor  can  one  of 
several  wrongdoers  compel  plaintiff  to  sue  him  to- 
gether with  the  persons  with  whom  he  has  joined  in 
committing  the  wrong. ^  This  rule  is  frequently  ap- 
plied in  cases  where  a  passenger  has  been  injured  in 
a  collision  caused  by  the  concurring  negligence  of  two 
trains  or  vessels  owned  by  different  companies.  A 
passenger  in  one  vessel  injured  in  a  collision  with 
another  has  a  right  of  action  against  them  jointly  or 
severally,  at  his  election,  and,  if  he  brings  a  joint  ac- 
tion, it  is  for  the  j^irj  to  fix  the  liability  where  it  be- 
longs.® So  a  passenger  on  a  street  car,  who  is  injured 
in  a  collision  between  a  locomotive  and  the  car,  may 
maintain  a  joint  action  against  both  companies,  if  the 
collision  was  produced  by  the  neglect  of  the  railroad 
company  to  give  notice  of  the  approach  of  the  loco- 
motive, concurring  with  the  neglect  of  the  street-car 
company  to  observe  proper  care  in  crossing  the  rail- 
road track.     Although  such  duties  are  diverse,  and  th<' 

4  Roberts  y.  Johnson.  .IS  N.  Y.  613;  Brcthorton  v.  Wood,  3  Bred.  & 
B.  .54.  The  carripr's  liability  for  injury  to  a  passtMisor  is  founded  on 
a  breach  of  common-law  duty,  rather  than  of  contract;  and  henc 
plaintiff  need  not  proVe  an  allegation  in  his  declaration  that  defend- 
ants were  joint  owners  of  a  stage  line,  since  he  may  sue  them  sev- 
erally.    Frink  v.  Potter,  17  111.  40{). 

5  Dicey,  Parties,  430. 

6  Cuddy  V.  Horn.  40  Mich.  596,  10  N.  W.  32. 
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neglect  to  perform  each  is  separate  and  distinct,  yet, 
as  the  wrongdoing  of  one  company  unites  with  that  of 
the  other  in  causing  the  injury,  the  tort  is  joint,  and 
one  or  both  tort  feasors  may  be  sued.  If  the  jury  neg- 
ative the  negligence  charged  against  one  of  such  tort 
feasors,  a  verdict  against  the  other  is  not  objectionable.' 

7  Matthews  v.  Railroad  Co.,  56  N.  J.  Law,  34,  27  Atl.  919.  In  an 
action  against  two  alleged  joint  tort  fea-sors  to  recover  for  injuries 
charged  in  the  complaint  to  have  resulted  from  their  joint  negligence, 
in  which  each  of  the  defendants  answers  separately,  denying  the  neg- 
ligence imputed  to  it,  a  verdict  finding  against  one  of  the  defendants, 
but  silent  as  to  the  other,  is  not  responsive  to  the  issue  raised  by  the 
answer  of  the  latter,  and  will  be  set  aside  at  the  instance  of  plaintiff; 
and  the  failure  of  plaintiff  to  ask  for  a  correction  of  the  verdict  at  the 
time  it  was  announced  does  not  raise  a  presumption  that  it  was  aban- 
doned at  the  trial.  Rankin  v.  Railroad  Co.,  73  Cal.  93,  15  Pac.  57. 
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§  429.  STATEMENT  OP  PLAINTIFF'S  CAUSE  OF  AC- 
TION—IN ACTION  BASED  ON  NEGLIGENCE. 

In  actions  for  injuries  caused  by  negligence,  plain- 
tiff's first  pleading,  whether  it  is  termed  a  dec- 
laration, a  complaint,  or  a  petition,  must  state 
facts  show^ing: 
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(1)  The  existence   of  a   duty  on  the  part  of 

defendant     to    observe     care     tow^ards 
plaintiff. 

(2)  A  breach  of  that  duty. 

(3)  Damages  resulting  to  plaintiff,  as  a  prox- 

imate consequence,  from  the   breach  of 
the  duty  alleged.^ 

The  common-law  system  of  pleading  has  been  abol- 
ished, not  only  in  many  states  of  the  American  Union, 
but  also  in  England,  where  it  originated,  was  devel- 
oped, and  flourished  so  rigorously  for  many  centuries. 
But,  under  all  systems  of  pleading,  whether  at  com- 
mon law  or  under  the  Code,  .the  fundamental  requi- 
sites in  actions  based  on  negligence  are  those  stated 
in  the  black-letter  text. 

§  430.     SAME  —  ALLEGING  DUTY  OF  CARE  —  RELA- 
TION OF  CARRIER  AND  PASSENGER. 

Plaintiff  must  allege  the  facts  which  make  it  defend- 
ant's duty  to  exercise  care  for  his  safety.  A  mere  al- 
legation that  defendant  owed  to  plaintiff  the  duty  of 
exercising  care  is  bad  as  a  conclusion  of  law,  unless 
the  facts  are  alleged.  "The  allegation  of  duty  in  a 
declaration  is  in  all  cases  immaterial,  and  ought  never 
to  be  introduced;  for,  if  the  particular  facts  raise  the 
duty,  the  allegation  is  unnecessary,  and,  if  they  do 
not,  it  will  be  unavailing.  If  the  particular  facts 
stated  in  the  declaration  do  not  raise  the  duty,  it  can- 

§  429.     1  Ward  V.  Kailway  Co.,  Gl  111.  Apii.  .")3iJ;    B.ack,  Ace.  Ca>;. 
201. 
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not  be  establislied  by  other  facts  not  stated .  The  dec- 
laration, therefore,  mnst  stand  or  fall  by  the  facts 
stated."  ' 

Where  the  pleader  alleges  the  existence  of  the  re- 
lation of  carrier  and  passenger,  he  need  not  specially 
allege  the  duties  which  the  carrier  is  bound  to  perform. 
These  duties  are  annexed  b}^  law  to  the  contract  to 
carry,  and  the  courts  will  take  judicial  notice  of  them, 
without  any  averment  as  to  what  they  are.^  It  has 
even  been  held  unnecessary  to  allege  in  the  complaint 
that  a  railroad  company  is  a  common  carrier,  since  the 
courts  will  take  judicial  notice  of  this  fact."  So,  where 
the  complaint  alleges  that  plaintiff  was  a  passenger  on 
defendant's  railroad  when  injured  by  its  negligence,  it 
is  unnecessary  to  allege  that  defendant  was  a  common 
carrier,  or  that  it  owed  a  dutj^  to  plaintiff.* 

But  the  facts  alleged  must  show  that  plaintiff  was 
a  passenger  when  injured.  An  allegation  that  plain- 
tiff w^as  on  a  street  car  when  injured,  and  that  it  was 

§  430.  1  2  Add.  Torts,  §  1338.  See,  also,  West  Chicago  St.  R.  Co. 
V.  Coit,  50  111.  App.  (>40. 

2  Evansville  &  C.  R.  Co.  v.  Duncan.  28  Ind.  441. 

3  Boyle  V.  Railway  Co.,  13  Wash.  383,  43  Tac.  344. 

■* Atlantic  i^-  I'.  R.  Co.  v.  Laird,  7  C.  C.  A.  4K9,  .18  Fed.  700.  An  allejia- 
tion  that  defendants  ^Yere  the  owners  of  a  certain  railroad,  and  "wen^ 
the  owners  and  i)roprietors  of  and  were  propellin^j:  a  certain  train  of 
passenger  cars  upon  said  road,  for  a  certain  reasonable  reward  paid 
to  defendants,"  is  a  siifflcient  allegation  that  defendants  were  common 
carriers,  without  alleging  it  in  direct  terms.  Fuller  v.  Railroad  Co..  21 
Conn.  557.  The  fact  that  a  railroad  company  is  a  corpoi'ation  slnnild. 
of  course,  be  alleged,  if  that  is  the  fact.  In  Texas  it  has  been  held 
that,  if  the  provision  of  the  statute  on  the  subject  does  not  positively 
require  such  allegation,  It  contemplates  such  mode  of  procedure.  C4al- 
veston,  H.  ct  9.  A.  Ry.  Co.  v.  Smith.  81  Tex.  479,  17  S.  W.  133. 
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defendant's  duty  to  safely  carry  him,  and  to  gnard, 
l^rotect,  and  secure  him  wliile  leaving  the  car,  is  bad, 
since  no  facts  giving  rise  to  the  duty  are  alleged,  and 
plaintiff  may  have  been  on  the  car  as  a  trespasser.^  So 
a  complaint  which  alleges  that  plaintiff  went  on  board 
a  fi^ight  train  by  the  invitation  and  permission  of  the 
conductor  does  not  show  that  plaintiff  was  a  passen- 
ger on  the  train,®  But  a  complaint  which  alleges  that 
at  a  certain  date  j)laintiff  took  passage  and  was  admit- 
ted as  a  passenger  on  one  of  defendant's  trains,  to  be  car- 
ried from  one  station  to  another  on  its  road,  sufficiently 
alleges  that  plaintiff'  was  a  passenger,  without  stating 
how"  and  in  what  manner  he  was  admitted  as  a  pas- 
senger, whether  he  purchased  a  ticket  or  was  prevented 
therefrom,  or  whether  he  paid  or  tendered  his  fare  from 

5  Breese  v.  Railroad  Co.,  52  N.  J.  Law,  2.50,  19  Atl.  204.  So  it  has 
been  held  in  Alabama  that,  where  the  complaint  doe.s  not  show  wheth- 
er plaintiff  was  a  passenger,  an  employe,  or  a  trespasser,  the  construc- 
tion least  favorable  to  the  plaintiff  will  be  adopted,  and  it  will  be  pre- 
sumed that  he  was  a  mere  trespasser,  who  can  recover  only  for  in- 
juries caused  by  reckless,  wanton,  or  intentional  negligence.  Ensley 
Ry.  Co.  V.  Chewning,  93  Ala.  24,'  9  South.  458. 

6  Smith  V.  Railroad  Co.,  124  Ind.  394,  24  N.  E.  7.53.  In  such  a  cast- 
the  petition  is  fatally  defective,  if  it  is  not  affirmatively  alleged  that 
plaintiff  was  rightfully  on  the  freight  train.  Wliitehead  v.  Railway 
Co.,  22  Mo.  App.  60.  An  averment  that  plaintiff  was  in  the  act  of 
getting  on  one  of  defendant's  passenger  cars  "as  a  passenger,  as  he 
had  the  right  to  do,"  is  the  mere  averment  of  the  pleader's  conclusion; 
and,  where  no  facts  are  stated  showing  that  plaintiff  was  a  passenger, 
no  weight  can  be  accorded  to  such  an  allegation  in  determining  the 
sufficiency  of  the  complaint.  North  Birmingham  Ry.  Co.  v.  Liddicoat, 
99  Ala.  545,  13  South.  18.  But  tliis  decision  was  made  under  the  rule 
that  the  averments  in  a  pleading  must  be  talcen  most  strongly  against 
the  pleader. 
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the  point  of  embarkation  to  that  of  his  destination.' 
So,  the  failure  to  allege  in  distinct  terms  that  the  in- 
jury was  inflicted  between  the  point  of  departure  and 
that  of  destination  is  immaterial,  if  it  distinctly  ap- 
pears that  plaintff  was  injured  while  being  carried  as 
a  passenger.* 

§  431.     SAME— ALLEGING  NEGLIGENCE. 

Under  the  code  S3'stem  of  pleading,  as  well  as  at 
common  law,  it  is  sufficient  to  allege  negligence  in 
general  terms,  specifying,  however,  the  particular  act 
alleged  to  have  been  negligently  done.^  This  rule  ap- 
plies with  special  force  in  actions  by  passengers  against 
carriers.  In  the  first  place,  the  specific  defects  or  acts 
causing  a  railway  accident  are  generally  matters  more 
within  the  knowledge  of  the  defendant  than  the  plain- 
tiff, and  hence  less  particularity  on  plaintiff's  part  is 

^  Ohio  &  M.  Ry.  Co.  v.  Crauclier,  132  Ind.  275,  31  N.  E.  941. 

8  International  &  G.  N.  R.  Co.  v.  Underwood.  07  Tex.  .189,  4  S.  W. 
210. 

§  431.  1  Stephen.son  v.  Southern  Pac.  Co.,  102  Cal.  143,  34  Pac.  018, 
and  30  Pac.  407;  Louisville,  N.  A.  &  C.  R.  Co.  v.  .Jones,  108  Ind.  551,  9 
N.  E.  470;  Clark  v.  Railway  Co.,  28  Minn.  09,  9  X.  W.  75;  Clark  v. 
Railway  Co.,  15  Fed.  588;  Lavis  v.  Railroad  Co.,  54  111.  App.  630; 
San  Antonio  St.  Ry.  Co.  v.  Muth,  7  Tex.  Civ.  App.  443,  27  S.  W.  752. 
"The  true  rule  to  be  deduced  from  the  more  recent  appellate  court 
cases  in  this  state  is  to  the  effect  that  the  acts  which  it  is  intended  to 
be  sliown  were  negligently  done  sliould  be  set  out  with  a  reasonable 
degree  of  particularity,  and,  in  some  appropriate  form  of  expression, 
alleged  to  have  been  negligently  done.  *  *  *  The  petition  should 
advise  the  defendant  of  the  particular  negligence  complained  of,  so 
tliat  lie  may  know  what  he  is  called  on  to  defend  against."  .Tacquin 
T.  Cable  Co.,  57  Mo.  App.  320. 
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roquired.  In  the  second  place,  the  happening  of  cer- 
tain classes  of  accidents,  resulting  in  injury  to  a  pas- 
senger, raises  a  presumption  of  negligence  against  the 
carrier.-  But  in  all  common-law  actions,  the  basis  of 
which  is  negligence  of  defendant,  negligence  or  its 
equivalent  must  be  distinctly  averred,  or  such  facts 
must  be  stated  that  a  presumption  of  negligence  arises. 
It  must  appear  from  the  complaint,  either  by  direct 
averment  or  from  the  statement  of  such  facts  as  to  a 
certainty'  raise  the  presumption,  that  the  injury  was 
the  result  of  defendant's  negligence,  or  that  it  was  pur- 
posely committed.^  Nor  is  it  sufficient  to  allege  in 
general  terms  that  an  injury  has  been  sustained  by 
reason  of  the  negligence  of  defendant,  but  the  plaintiff 
must  go  on  and  allege  the  facts  constituting  such  neg- 
ligence, which,  if  believed  by  the  jury,  would  be  suffi- 
cient to  warrant  a  finding  tJiat  defendant  has  been 
guilty  of  negligence.  The  real  inquiry  is  whether  the 
facts  stated  in  the  complaint  as  constituting  negli- 
gence are  such  that,  if  believed  by  the  jury,  negligence 
may  be  reasonably  inferred  by  the  jury;  it  being  ex- 
clusively for  the  jury  to  say  whether  negligence  ought 
to  be  inferred  from  such  facts.* 

The  scope  and  effect  of  these  general  rules  will  be 
fully  understood  by  a  reference  to  specific  allegations 
passed  on  by  the  courts.  An  allegation  that  defend- 
ants so  "carelessly  and  negligently  provided,  fitted  out„ 

2  Louisville  .S:  N.  K.  Co.  v.  Jones,  83  Ala.  37(i,  3  South.  902.    See 
post,  §  480  et  seq. 

3  Pennsylvania  Co.  v.  Marion,  104  Ind.  239,  3  N.  E.  874;    Fahr  v.. 
Railway  Co.,  9  :Misc.  Rep.  7,  29  N.  Y.  Supp.  1. 

4  Madden  v.  Railway  Co..  .3o  S.  C.  381,  14  S.  E.  713. 
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managed,  and  constructed  tlioir  coach  that  it  broke 
down,  and  broke  plaintilT's  lejj;-,"  is  a  sutticieut  allejua- 
tion  of  negligence,  without  stating  the  particulars  in 
which  defendant  was  negligent  or  why  the  coach  broke 
down/  A  complaint  which  charges  the  proprietors  of 
a  stagecoach  with  negligence  in  failing  to  provide 
lights  for  the  coach  oh  a  dark  night,  and  in  furnishing 
unreliable  horses  and  an  insufficient  driver,  resulting 
in  the  overturning  of  the  coach,  is  not  defective  in  fail- 
ing to  state  how  the  negligent  acts  produced  the  acci- 
dent/ A  general  allegation  in  a  complaint  that  a  pas- 
senger on  a  railroad  train  was  injured  by  its  derailment 
caused  by  the  negligence  of  defendant's  servants,  or  the 
defective  condition  of  the  track,  is  sufficient,  without 
stating  the  particulars  of  the  derailment/  An  alle- 
gation that  the  train  started  before  plaintiff  had  a  rea- 

3  Ware  v.  Gay,  11  Pick.  (Mass.)  106. 

«  Anderson  v.  Scholey,  114  lud.  r>.53,  17  N.  E.  12.".. 

7  Carmanty  v.  KaUway  Co.,  5  La.  Ann.  703;  Gulf.  C.  &  S.  F.  Ry.  Co. 
T.  Smith,  74  Tex.  276,  11  S.  W.  1104;  Gulf,  C.  &  S.  F.  Ity.  Co.  v.  Wil- 
son, 79  Tex.  371,  15  S.  ^Y.  280;  Louisville  &  N.  R.  Co.  v.  .Tones.  83 
Ala.  376,  3  South.  002;  Ricliuiond  &  D.  R.  Co.  v.  Vance.  93  Ala.  144.  9 
South.  574;  Clark  v.  Railway  Co.,  15  Fed.  .588;  Ohio  &  M.  Ry.  Co.  v. 
Selby,  47  Ind.  471.  A  complaint  whioh  alleges  that  a  passenger  train 
was  derailed  because  defendant  negligently  and  carelessly  used  a  de- 
fective locomotive,  and  ran  the  train  at  a  high  rate  of  speed  around 
a  curve  not  properly  elevated,  and  over  defective  and  insufficient 
rails  not  properly  spiked  to  tlie  cross-tios,  is  sufficient,  without  slating 
specifically  in  what  tlie  insufficiency  of  the  locomotive  consisted,  or  in 
what  respect  the  rails  were  defective.  Louisville,  N.  A.  «&  C.  R.  Co. 
V.  Jones,  108  Ind.  ."..'.l.  9  N.  E.  476.  An  allegation  that  a  car  was  up- 
set and  thrown  down  by  the  negligence  of  defendant,  and  tliat  a  pas- 
senger therein  was  killed,  sufficiently  alleges  negligence,  without  stat- 
ing the  manner  in  wiiich  the  car  was  upset.  Searle  v.  Railway  Co., 
32  W.  Va.  .370,  9  S.  E.  248. 
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sonable  time  to  ali^lit  safely  is  equivalent  to  an  alle- 
gation that  the  train  started  while  passengers  were  in 
the  act  of  alighting,  and  is  sufficient/  A  petition 
which  avers  that  plaintiff,  a  passenger,  was  induced 
and  directed,  by  the  negligence  of  the  conductor,  to 
step  off  the  train  before  it  reached  the  platform,  and 
that  in  so  doing  his  injuries  were  received,  is  sufficient- 
ly certain  as  to  the  manner  in  which  the  accident  oc- 
curred.'^ A  petition  is  sufflcienth'  specific  which  al- 
leges that  defendant  negligently  and  unskillfuUy  man- 
aged its  train  so  "as  to  check  its  speed  very  suddenly, 
and  to  jolt  and  pitch  the  same  suddenly  and  with  great 
force  backward  and  forward,"  so  as  to  throw  plaintiff 
out  of  the  car  and  onto  the  platform,  and  from  th  • 
platform  onto  the  railroad  track/" 

8  McCaslin  v.  Railway  Co.,  93  Mich.  553,  53  N.  W.  724.  The  peti- 
tion alleged  that,  on  the  train's  stopping  at  plaintiff's  destination, 
"plaintiff  immediately  proceeded  to  alight.  *  *  *  Said  train  wa.s 
crowded,  quite  a  number  of  people  getting  off  at  said  point,  which  un- 
avoidably caused  plaintiff  to  be  longer  in  getting  off,  by  reason  of 
said  crowd  being  in  front  of  him";  and  that  defendant,  disi'egarding 
the  contract  to  safely  carry  plaintiff,  without  sound  of  bell  or  signal, 
suddenly  and  recklessly  started  said  train,  thereby  throwing  plaintiff 
to  the  ground.  Held,  on  general  demurrer,  that  the  petition  suffi- 
ciently alleged  that  the  train  was  not  stopped  a  sufficient  length  of 
time  to  allow-  plaintiff  to  alight  in  safety.  Houston  &  T.  C.  R.  Co.  v. 
Hubbard  (Tex.  Civ.  App.)  37  S.  W.  25. 

9  Depp  V.  Railroad  Co.  (Ky.)  14  S.  W.  363. 

10  Condj-  V.  Railway  Co.,  85  Mo.  79.  A  declaration  which  alleges 
that  defendant's  servants  so  negligently  and  carelessly  managed  its 
cars  that  it  was  unsafe  for  plaintiff  to  remain  iu  one  of  them,  and 
that  he  jumped  from  the  car  in  order  to  save  himself  from  the  dan- 
ger in  which  he  was  placed,  is  sufficient,  without  stating  the  par- 
ticular acts  of  negligence  which  placed  plaintiff  in  peril.  Eldridge  v. 
Railroad  Co.,  1  Sandf.  (N.  Y.j  89.    An  indictment  for  the  death  of  a 
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But  an  allegation  that  a  passenger  was,  "through  the 
negligence,  carelessness,  and  misdirection  of  defend- 
ant, and  its  agents  and  servants,  thrown  from  and  un- 
der the  coaches  and  railcars  of  defendant,"  is  too  gen- 
eral. The  field  covered  by  such  a  general  allegation  is 
in  reality  immense,  for  it  embraces  everything  involved 
in  the  construction  of  the  road  and  its  equipment,  or 
in  any  wise  connected  with  its  method  of  running.  A 
railroad  company  must  of  necessity  transact  its  busi- 
ness by  means  of  innumerable  agents,  and  hence  to 
allege  that  by  some  act  done  or  omitted,  by  some  one 
of  such  agents,  an  accident  has  occurred,  is  to  convey 
very  little  practical  intelligence.  A  general  charge 
of  carelessness,  when  used  in  such  a  connection,  has 
a  very  different  effect  from  what  it  has  when  applied 
to  the  single  act  of  sailing  a  boat  or  driving  a  wagon. 
There  is  no  very  exact  criterion  on  that  subject;  the 
only  general  rule  that  can  be  propounded  being  to  the 
effect  that  the  certainty  in  the  statement  of  the  plain- 
tiff's case  must  be  such  that  it  is  intelligible,  and  that 
in  a  reasonable  measure  it  apprises  the  defendant  of 
the  substantial  case  to  be  made  against  him.'^     So,  a 

passenger  on  a  steamer,  who  was  precipitated  into  tlie  water  by 
reason  of  the  giving  away  of  the  hurricane  decli.  caused  by  passengers, 
crowding  onto  the  boat,  alleged  that  defendants  were  careless  and 
negligent  in  permitting  the  Ijoat  to  be  defective  and  unsafe,  and  in 
furnishing  it  with  a  dangerous  hurricane  deck,  and  in  permitting  too 
many  passengers  "to  go,  be,  and  remain  on  said  hurricane  deck.'" 
Held,  that  it  was  not  necessary  to  allege  that  the  defendants  failed  to 
take  proper  measures  to  restrain  or  control  the  crowd  at  the  wharf, 
since,  so  long  as  the  crowd  confined  itself  to  the  wharf,  it  contributed 
nothing  to  the  injury.  Com.  v.  Coburn,  132  Mass.  555. 
11  Central  R.  Co.  v.  Van  Horn,  38  N.  J.  Law,  133.     But  in  Indian- 
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mere  allegation  that  defendant  negligently  failed  to 
discharge  its  duty  to  safely  transport  a  passenger  is 
a  conclusion  of  law.  The  facts  which  give  rise  to  the 
duty,  and  the  omission  of  which  creates  the  negligence 
of  defendant,  should  be  alleged.^' 

Sometimes  it  is  intimated  by  courts  that  a  different 
rule  would  apply  on  motion  to  make  a  pleading  more 
definite  and  certain  than  on  demurrer.  Thus  it  has 
been  held  that  a  complaint  which  alleges  that  the  car 
on  which  plaintiff  was  a  passenger  was,  by  and  through 
the  fault,  carelessness,  and  negligence  of  the  defend- 
ant, its  agents  and  employes,  thrown  from  the  track, 
should  on  motion  be  made  more  specific  by  a  state- 
ment of  the  particular  acts  on  which  ijlaintiff  predi- 
cated his  charge  of  negligence. ^^  But,  where  plaintiff 
was  injured  by  a  sudden  increase  of  speed  of  a  train 
while  he  was  in  the  act  of  stepping  off  at  a  station,  it 
is  proper  to  overrule  a  motion  to  make  the  complaint 
more  specific  by  stating  what  agent  or  employe,  and 
what  acts  of  such  agent  or  employe,  caused  the  sudden 
increase  of  speed. ^* 

apolis  &  St.  L.  R.  Co.  v,  Horst.  93  U.  S.  291,  it  was  held  that  an  allega- 
tion of  carelessness  and  improper  conduct  of  defendant's  servants,  in 
connection  with  the  injury,  is  sutficieut.  Plaintiff  was  bound  to  state 
•  his  case,  but  he  was  not  bound  to  state  the  evidence  by  which  he  in- 
tended to  prove  it. 

12  Deviuo  V.  Railroad  Co.,  (>3  Vt..98,  20  Atl.  953. 

13  Cincinnati,  H.  &  D.  R.  Co.  v.  Chester,  57  Ind.  297. 

14  Louisville  &  N.  R.  Co.  v.  Cruuk,  119  Ind.  542,  21  N.  E.  31. 
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§  432.     SAME  —  ALLEGING    CONTRIBUTORY   NEGLI- 
GENCE. 

As  we  shall  hereafter  see,  there  is  coiifliet  of  au- 
thority as  to  whether  plaintiff  or  defendant  has  the 
burden  of  proof  on  the  subject  of  contributory  negli- 
gence.^ In  those  states  where  the  burden  of  proof  is 
on  defendant,  plaintiff  need  not  allege,  in  his  complaint 
or  declaration,  that  he  was  without  fault,  but  defend- 
ant must  plead  this  defense  in  his  answer;  while  in 
those  states  where  the  burden  of  proof  is  on  jjlaintiff 
his  pleading  must  show  that  he  was  not  guilty  of  want 
of  ordinary  care.  The  rule  in  most  of  the  states  is 
that  it  is  not  incumbent  on  plaintiff,  in  an  action  for 
negligence,  to  allege  a  want  of  contributory  negli- 
gence; "  but,  wheie  the  facts  stated  in  the  complaint 
or  declaration  show  affirmatively  that  he  was  guilty  of 

§  432.    1  See  post.  §  476. 

2  House  V.  Meyer,  100  Cal.  7^)2.  35  Tao.  30S;  Favre  v.  Railroad  Co.. 
91  Ky.  541,  1(3  S.  W.  370;  Clark  v.  Railway  Co..  28  Minn.  (i'.».  1)  N.  W. 
75;  Hickman  v.  Railroad  Co.,  GG  Miss.  154,  5  South.  225;  Tlioaipson 
V.  Railroad  Co.,  51  ^lo.  100;  Loyd  v.  Railroad  Co..  53  Mo.  509;  Higley 
V.  (iilmer.  3  Mont.  "JO;  Durant  v.  Palmer,  2i»  N.  .T.  Law,  544;  Lee  v. 
Gaslijjht  Co.,  98  N.  1'.  115;  Johnston  v.  Railway  Co..  23  Or.  1)4.  31  Pae. 
288;  Crouch  v.  Railway  Co.,  21  S.  C.  495;  Texas  &  P.  Ry.  Co.  v.  Mur- 
phy. 40  Tex.  35();  Missouri  Pac.  Ry.  Co.  v.  W^atson,  72  Tex.  G31,  1<) 
S.  AV.  731;  Norfolk  cV-  W.  R.  Co.  v.  Oilman's  Adm'r,  88  Va.  239,  13  S. 
E.  475;  Carrieo  v.  Railway  Co.,  35  W.  Va.  389.  14  S.  E.  12;  Fowler  v. 
Railroad  Co.,  18  W.  \'a.  579.  That  contributory  negligence  of  a  plain- 
tilT  is.  in  the  courts  of  tlie  United  States,  a  defense  to  be  brought  for- 
ward by  defenflanl.  seems  to  be  absolutely  settled  by  tlie  supreme 
court  of  the  L'nited  States.  Clark  v.  Railway  Co.,  (!9  Fed.  544,  citing 
Farlow  v.  Kelly,  108  II.  S.  288,  2  Sup.  Ct.  .555;  Northern  Pac.  R.  Co.  v. 
.Mares,  123  U.  S.  710,  8  Sup.  Ct.  321;  Texas  &  P.  Ry.  Co.  v.  .Tohnsou, 
V.  2  l-KT.CAR.PAS. — 67  (1U57) 
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contributory  negligence,  the  question  may  be  raised 
by  demurrer.^ 

In  Indiana  the  rnle  is  that  it  must  affirmatively  ap- 
pear from  the  averments  of  the  complaint  that  the 
injured  party  was  without  fault.  This  may  be  by  the 
simple  general  averment  that  he  was  without  fault,  or 
there  may  be  such  a  statement  of  facts,  without  any 
such  general  averment,  as  will  be  sufficient.*  Thus, 
a  complaint  which  alleges  that  a  train  on  which  plain- 
tiff was  a  passenger  was  thrown  from  the  track  by 
means  of  a  broken  rail  and  defective  cross-ties,^  or 

151  U.  S.  85,  14  Sup.  Ct.  250;  Cliica£:o,  M.  &  St.  P.  Ry.  Co.  v.  Lowell, 
151  U.  S.  201),  14  Sup.  Ct.  281.  Act  N.  C.  1887,  c.  33,  requires,  iu  ac- 
tlon.s  for  damaiies  caused  by  negligence,  contributory  negligence  to  be 
set  up  in  the  answer  and  proved  on  the  trial.  .Jordan  v.  City  of  Asbe- 
vllle,  112  N.  C.  743,  10  S.  E.  760.  In  Ohio  the  rule  is  that  it  is  not  nec- 
essary to  allege  in  the  petition  that  the  injuiy  was  caused  without  the 
fault  or  negligence  of  plaintiff,  unless  the  other  averments  necessary 
to  state  a  cause  of  action  suggest  the  inference  that  plaintiff  may 
have  been  guilty  of  contributory  negligence.  Street  R.  Co.  v.  Nol- 
thenlus,  40  Ohio  St.  376.  The  defense  of  imputed  negligence  must  also 
be  pleaded  in  the  answer.  Missouri,  K.  &  T.  Ry.  Co.  v.  Jamison  (Tex. 
Civ.  App.)  34  S.  W.  674. 

3  Favre  v.  Railroad  Co..  91  Ky.  541.  16  S.  W.  370;  Clark  v.  Railway 
Co.,  28  Minn.  61».  9  N.  W.  75.  So,  where  contributory  negligence  is 
shown  by  plaintiff's  own  proof,  it  will  avail  defendant,  and  it  is  no  ob- 
jection to  the  defense  that  it  was  not  specially  pleaded.  McMurtry  v. 
Railway  Co.,  67  Miss.  601,  7  South.  401;  Schultze  v.  Railway  Co.,  32 
:Mo.  App.  4.3S. 

4  Ft.  A\'ayne.  C.  &  1..  R.  Co.  v.  Gruff,  1.32  Ind.  13.  31  N.  E.  460;  .7ef- 
forscmville  R.  Co.  v.  Hendriclvs'  Adm'r.  26  Ind.  228.  An  allegation  in 
the  complaint  that  i)laintifif  was,  without  "fault"  is  equivalent  to  an 
allegation  that  he  was  free  from  negligence  conti-ibuting  to  the  acci- 
dent. Evansville  &  T.  H.  R.  Co.  v.  Weilke.  6  Ind.  App.  340,  33  N.  E. 
639. 

5  Michigan,  S.  &  N.  I.  R.  Co.  v.  Lantz,  29  Ind.  .528. 
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that  the  train  was  precipitated  into  a  river  by  the 
breaking  of  a  bridge  over  which  it  was  i)assiug,"  is  snf- 
ticient,  witliout  expressly'  alleging  that  plaintiff  was 
without  fanlt.  But  a  complaint  which  alleges  that 
plaintiff  was  injured  by  stepping,  in  obedience  to  the 
conductor's  direction,  from  a  moving  train,  in  the 
nighttime,  as  it  was  passing  his  station,  is  fatally  de- 
fective, if  it  contains  no  averment  that  he  was  without 
fault  on  his  part/  But,  though  there  is  an  averment 
in  the  complaint  that  plaintiff  was  without  fault  or 
negligence,  yet  if  the  facts  stated  clearly  show  that 
he  was  guilty  of  contributory  negligence,  a  demurrer 
will  be  sustained.* 

6  Bedford,  S.  O.  &  B.  R.  Co.  v.  Rainbolt.  99  Ind.  551. 

7  Cineiunati,  W.  &  M.  R.  Co.  v.  I'eter.s,  80  Ind.  108.  A  complaint 
whicli  alleges  that,  owing  to  the  crowded  condition  of  the  cars,  plain- 
tiff rode  on  the  roof  of  one  of  them  pursuant  to  a  direction  from  tlie 
conductor,  and  that  he  was  Ivnoelced  therefrom  by  a  low  overhead 
bridge,  of  the  existence  of  which  he  was  ignorant,  is  fatally  defective, 
if  it  contains  no  averment  that  plaintiff  was  in  the  exercise  of  due  care. 
Maxfield  V.  Railroad  Co..  41  Ind.  269. 

8  Cincinnati,  W.  &  M.  R.  Co.  v.  Peters,  80  Ind.  168.  Where  the  suffi- 
ciency of  a  complaint  is  questioned,  not  by  demurrer,  but  after  ver- 
dict by  motion  in  arrest,  or  by  assignment  of  error  iu  tlie  appellate 
court,  all  intendments  are  in  favor  of  the  pleading;  and,  if  it  contains 
a  statement  of  facts  sufficient  to  bar  another  suit  for  the  same  cause 
of  action,  its  defects,  if  any,  are  cured  by  tlie  verdict,  and  it  will  be 
treated  sufficient  to  upliold  the  judgment.  Hence,  though  a  complaint 
contains  no  express  averment  that  plaintiff  was  free  from  negligence, 
yet  it  will  be  held  sufficient  in  this  respect  after  verdict,  if  tile  facts 
alleged  .show  this  to  be  so  by  indulging  the  most  liberal  intendment. 
Ohio  &  M.  Ry.  Co.  v.  Rmitli.  5  Ind.  App.  560.  32  N.  E.  809.  Failure 
to  allege  in  tlie  declaration  that  plaintiff  exercised  due  care  is  cured 
by  a  verdict  in  his  favor,  since,  without  proving  due  care,  plaintiff 
could  not  have  succeeded.    Illinois  Cent.  R.  Co.  v.  Simmons.  ;58  111.  242, 

(1059) 


§    4  '3  CARRIERS   OF   PASSENGERS.  (Ch .    32 

111  states  where  contributory  negligence  is  a  matter 
of  defense,  the  facts  relied  on  as  constituting  contrib- 
utory negligence  should  be  stated.  A  mere  allegation 
that  plaintiff  was  guilty  of  negligence,  whic  h  proxi- 
mately caused  and  contributed  to  the  injury,  is  bad. ' 
But  an  allegation  in  the  answer  that  plaintiff's  inju- 
ries were  caused  by  her  "carelessness,  fault,  and  want 
of  care"  is  sufficient,  where  plaintiff  does  not  demur 
or  move  to  make  more  definite  and  certain,  but  denies 
the  allegation  in  the  reply/"  Where  the  issue  of  con 
tributory  negligence  is  treated  by  both  parties,  with- 
out objection,  as  being  in  the  case  at  the  trial,  the  fact 
that  no  plea  of  contributory  negligence  was  filed  is 
immaterial/^ 


§  433.     SAME— ACTIONS  FOR  EJECTION  OR  FAILURE 
TO  CARRY  TO  DESTINATION. 

In  an  action  for  ejection  from  a  train,  it  is  not 
enough  for  plaintiff  to  aver  generally  that  he  was 
wrongfully  put  off,  but  he  must  allege  the  facts  show- 
ing that  he  was  rightfully  on  the  train, ^  and,  as  inci- 
dent thereto,  that  the  rules  of  the  company  provided 
for  the  stoppage  of  the  train  at  the  station  named  in 

9  Johnson  v.  Kailrond  Co..  104  Ala.  1J41,  10  South.  75. 

10  Brown  v.  Railway  Co.  (Wash.)  47  Pac.  890. 

11  Hill  V.  Railway  Co..  100  Ala.  447,  14  South.  201.  Under  a  general 
denial  in  an  answer,  contributory  neghgence  may  be  proved;  and 
hence  a  further  special  defense  in  the  answer  setting  up  contributory 
negligence  should  be  stricken  out  on  motion.  Indianapolis  &  C.  K. 
Co.  V.  Rutherford.  21)  Ind.  82. 

§  4.33.      1  Barnuui  v.  Railroad  Co.,  5  W.  Va.  U). 
(lOGO) 
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Lis  ticket,^  and  that  he  exhibited  or  tendered  his  ticket 
or  fare  to  the  conductor.^  But  it  is  not  necessary  that 
l)hnntiff  should  allege  a  strictly  legal  tender  of  fare, 
and  it  is  sufficient  to  allege  that  he  was  ready  and  will- 
ing and  offered  to  ]iay  defendant  the  full  legal  charge.* 
Nor  is  it  necessary  to  allege  that  at  the  time  of  the 
expulsion  the  passenger  was  complying  with  all  the 
reasonable  rules  of  the  company,  or  that  he  was  not 
about  to  violate  any  such  reasonable  rules.^ 

Where  the  petition  proceeds  on  the  theory  that  the. 
ejection  was  wrongful,  there  can  be  no  recovery  on 

2  Chicago,  St.  L.  &  P.  R.  Co.  v.  Bills.  104  Ind.  13,  3  N.  E.  611.  So, 
in  au  action  for  being  carried  past  his  destination,  the  complaint 
slionld  allege  that  the  train  on  wliich  plaintiff  was  a  passenger  was 
one  Avhich.  by  its  public  running  arrangements.  Avas  scheduled  to  stop 
at  plaintiffs  destination.     Ohio  &  M.  Ry.  Co.  v.  Hattou,  60  Ind.  12. 

3  White  V.  Railroad  (^o.,  133  Ind.  480,  33  X.  E.  273.  A  complaint 
which  merely  alleges  tlmt  plaintiff  was  on  one  of  defendant's  trains 
Avlien  lie  was  onlered  or  commanded  to  jump  off  l)y  defendant's  serv- 
ants while  the  train  was  in  motion  should  be  made  more  specific  on 
motion,  by  an  averment  of  facts  showing  in  what  capacity  he  was 
on  tlie  train.  If  he  was  a  passenger,  defendant  would  be  required  to 
exercise  a  high  degree  of  care  for  his  safety.  If  he  was  an  employe, 
it  would  not  lie  liable  for  tlie  negligent  acts  of  his  co-employes.  If 
he  was  a  trespasser,  it  must  appear  that  the  servants  ordering  him 
off  were  acting  in  tlie  scope  of  their  (Muployment.  Pennsylvania  Co. 
V.  Dean,  !>2  Ind.  4.'>9. 

4  Tarbell  v.  Railroad  Co.,  34  Cal.  616. 

5  South  Florida  R.  Co.  v.  Rhodes,  25  Fla.  40.  5  Soutli.  633.  Nor  is 
it  necessary  to  allege  negligence  of  defendant,  and  want  of  contribu- 
tory negligence  on  part  of  plaintiff.  Lake  Erie  »S:  W.  R.  Co.  v.  Mat- 
thews, 13  Ind.  App.  .3.").  41  N.  E.  842.  A  complaint  which  alleges 
that,  at  a  station  on  defendant's  road,  iihiintiff  got  upon  tlie  platform 
of  one  of  defendant's  cars  in  a  regular  jiassenger  train  for  the  pur- 
ixisc  of  eiittMing  the  coach  as  a  passenger;  tliat.  Avhih'  he  Avas  tlius 
lawfully  entering  tlie  coacli.  one  of  deft'iid.-infs  cmiiloycs  wrongfully 
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the  theory  that  excessive  force  was  used  in  making  a 
rightful  expulsion."  And  an  avernient  that  the  serv- 
ants of  the  company  "did  forcibly,  and  with  gTeat  vio- 
lence, thrust  and  eject  plaintiff  from  said  cars,"  does 
not  imply  that  excessive  force  was  used/ 

Where  the  facts  stated  in  a  complaint  show  that 
the  conductor  was  acting  in  the  line  of  his  employment 
when  he  pulled  a  passenger  off  the  train,  failure  to 
aver  in  direct  terms  that  he  was  so  acting  does  not 
render  the  complaint  defective.^  So  a  complaint 
which  alleges  that  defendant,  acting  through  its  agents 
and  servants,  injured  plaintiff,  is  sufficient,  without 
alleging  that  the  servants  were  acting  in  the  line  of 
their  employment  when  they  committed  the  grievances 
complained  of.®  But  an  allegation  that  plaintiff  was 
assaulted  by  one  of  defendant's  servants  while  riding 
on  one  of  its  freight  trains,  and  thrown  from  the  train 

and  forcibly  seized  him,  and  pulled  him  off  the  car,  and,  while  the 
train  was  in  motion,  so  severely  jerked  him  as  to  cause  him  to  fall  be- 
tween the  moving  cars  and  the  station  platform,  whereby  he  received 
serious  personal  injury,— charges  an  unlawful  assault  directly  causing 
the  injury  complained  of,  and  certainly  states  a  cause  of  action.  Har- 
rold  V.  Railroad  Co.,  47  Minn.  17,  49  N.  W.  389. 

6  Logan  V.  Railroad  Co.,  77  Mo.  GG3.     See,  also,  post,  §  443. 

7  Churchill  v.  Railroad  Co.,  67  111.  390.  "Plaintiff  may  have  resisted 
with  such  violence  as  to  require  all  tlie  force  that  was  used;  and  as 
the  company  had  the  right  to  use  all  the  force  necessary  for  his  ex- 
pulsion on  his  refusing  to  pay  fare  or  leave  the  train  on  being  re- 
quested, and  he  fails  to  aver  that  he  did  not  resist,  and  that  the  force 
employed  was  wanton,  we  cannot  presume  excessive  force  was  used 
by  the  company."     Id. 

8  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wood,  113  Ind.  544,  14  N.  E.  572,^ 
and  16  N.  E.  197. 

9  Wabash  Ry.  Co.  v.  Savage,  110  Ind.  l.jO,  9  N.  E.  85. 
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and  under  the  wheels,  does  not  state  a  cause  of  action, 
in  tlie  absence  of  any  allej^ation  as  to  the  cliaracter  of 
service  which  the  servant  was  employed  to  perform.^*' 

§  434.     SAME— ALLEGING  DAMAGES. 

Damages  which  necessarily  result  from  the  act  com- 
plained of  are  denominated  "general  damages,"  and 
may  be  proved  under  the  ad  damnum  clause  or  general 
allegation  of  damage;  while  those  which  are  the  nat- 
ural consequences  of  the  act  complained  of,  and  not 
the  necessary  result  of  it,  are  termed  "special  dam- 
ages." The  defendant  must  be  presumed  to  know  the 
damages  which  necessarily  result  from  the  act  done, 
and  therefore  he  cannot  be  held  to  be  taken  by  sur- 
prise when  proof  is  offered  of  such  necessarily  result- 
ing damage.  But  as  to  the  damage  naturally,  though 
not  necessarily,  resulting  from  the  act  done,  the  de- 
fendant cannot  be  presumed  to  be  aware  of,  and  there- 
fore, in  order  to  prevent  a  surprise  on  defendant,  it 
must  be  specially  set  forth  in  the  complaint,  or  the 
plaintiff  will  not  be  permitted  to  give  evidence  of  it  at 

10  Smith  V.  Kailroafl  Co.,  124  Ind.  394,  24  N.  E.  7.j3.  A  complaint 
wiiicli  alleges  that  plaiutitt'  was  admitted  as  a  iiasseuger  on  defend- 
ant's train  oii  a  specitied  day  and  at  a  specitied  station,  and  that  he 
was  ejected  therefrom  by  defendant.  thn)ns:h  its  servants,  while  the 
train  was  in  motion,  about  10  miles  from  the  point  of  his  embarkation, 
is  sutticiently  specific,  without  describing  the  kind  of  train,  the  particu- 
lar servant  or  agent,  or  the  time  of  day  the  train  left  the  station  where 
plaintiff  took  passage.  Wabash  Ry.  Co.  v.  Savage,  110  Ind.  150,  9 
y.  E.  85.  In  an  action  for  carrying  a  passenger  past  her  destination, 
and  in  compelling  her  to  leave  the  train  a  quarter  of  a  mile  therefrom. 
it  is  not  necessary  to  set  out  a  copy  of  the  ticket  in  the  complaint. 
Evansville  &  K.  K.  Co.  v.  Kyte.  (>  Ind.  App.  52,  32  N.  E.  1134. 
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the  trial.^  Tims,  impairment  of  capacity  to  earn  mon- 
ey or  to  attend  to  one's  bnsiness  need  not  be  specially 
pleaded,  where  the  nature  of  the  injuries  allej^ed  show 
that  this  must  necessarily  be  so;  -  as  the  loss  of  an 
eye,^  or  internal  injuries  from  which  plaintiff  can  never 
recover,*  But  loss  of  earnings  during  sickness  is  a 
kind  of  injury  which  is  not  regarded  as  a  necessary 
consequence  of  a  permanent  crippling,  disabling,  and 
disfiguring  of  plaintiff,  and  therefore  is  not  embraced 
in  a  general  allegation  of  damages.  It  is  one  sort  of 
special  damages,  and  consequently  must  in  some  wise 
be  counted  on  to  constitute  a  basis  for  evidence  on  the 
subject/     So  there  can  be  no  recovery  for  loss  of  time 

§  484.  1  Treatlwell  v.  Wliittler,  SO  Ca!.  .jT4.  22  Pac.  2G6;  Hunter  v. 
Stewart,  4t  Me.  41!»;  Baldwin  v.  Navigation  Co.,  4  Daly  (N.  Y.)  314: 
Texas  &  P.  Ry.  Co.  v.  Cnrry,  64  Tex.  8.5.     See.  also,  post,  §  444. 

2  Hamilton  v.  Railway  Co.,  17  Mont.  384,  43  Pac.  713. 

3  Texas  &  P.  Ry.  Co.  v.  Bowlin  (Tex.  Civ.  App.)  82  S.  W.  918.  A 
petition  which  alleges  that  plaintiff  was  injured  in  a  specified  manner, 
and  that,  as  a  result  of  such  injuries,  his  capacity  to  labor  and  his 
eyesight  have  been  seriously  and  permanently  irapairel,  is  sufficiently 
specific.     Missouri.  K.  &  T.  Ry.  Co.  v.  Huff,  Id.  .5.51. 

4  Treadwell  v.  Whittier,  80  Cal.  574.  22  Pac.  26(5.  A  declaration  by 
a  married  woman  against  a  street-railway  company  for  injury  to  her 
person,  which  alleges  a  detiuite  personal  injury  which  incapacitated 
her  from  walking  without  crutches,  embraces,  by  necessary  implica- 
tion, the  impairment  of  her  capacity  to  labor.  Atlanta  St.  R.  Co.  v. 
Jacobs,  88  (Ja,  ()47.  15  S.  E.  825. 

5  Mellor  V.  Railway  Co..  105  Mo.  455,  16  S.  AV.  840;  Slaughter  v. 
Railway  Co.,  110  Mo.  2(i!l,  28  S,  W.  760.  In  an  action  by  a  married 
woman,  loss  of  earnings  cannot  be  recovei'ed,  unless  the  complaint 
specially  alleges  the  loss  of  such  earnings,  or  that  she  was  carrying 
on  a  l)usiness  on  her  sole  and  separate  accoimt.  or  that  she  was  al- 
lowed by  her  husband  to  apply  to  her  own  use  the  wages  earned  by 
her.     Bloom  v.  Railway  Co.,  68  Hun,  629,  17  N.  Y.  Supp.  812. 
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suffered  by  reason  of  the  ejection  from  a  train,  nnless 
it  lias  been  pleaded."  But,  where  the  i)etiti()n  claims 
damages  for  loss  of  time  for  injuries  causing  perma- 
nent disability,  it  is  not  necessary  that  the  petition  al- 
lege the  character  of  plaintiff's  occupation,  aiid  the 
particulars  as  to  his  earnings,  to  authorize  the  intro- 
duction of  evidence  showing  his  occupation  and  the 
extent  of  his  earnings.'  ^ 

In  actions  sounding  in  tort,  plaintiff  is  not  required 
to  plead  the  items  of  damages  with  that  particularity, 
specifying  dates,  persons,  amounts,  and  items,  that  is 
demanded  in  a  suit  on  contract.  A  general  averment 
that  plaintiff  expended  a  certain  amount  for  doctor's 
bills  and  a  certain  amount  for  drugs  is  sufficient.® 

As  to  exemi)lar3^  damages,  it  is  not  necessary  that 

6  t4ulf.  C.  &  S.  F.  Ry.  Co.  v.  Sparger  (Tex.  Civ.  App.)  32  S.  W.  40. 
An  unmarried  woman  receiving  an  injury  by  the  negligence  of  a  com- 
mon carrier,  in  wliose  carriage  slie  was  upset,  caunot  recover  da  r.ages 
on  account  of  her  prospect  as  to  marriage  being  impaired,  AA'here  .sucli 
damages  are  neither  specially  pleaded  nor  sustained  by  the  evidence. 
Hunter  v.  Stewart,  47  Me.  411). 

-  Flanagan  v.  Railroad  Co.,  83  Iowa,  (!:J9.  50  N.  W.  60. 

f<  Missouri,  K.  v^t  T.  Ry.  Co.  v.  Simmons  (Tex.  Civ.  App.)  38  S.  W. 
1( ►!)('».  Where  facts  alleged  in  the  declaration  authorize  the  recovery 
of  general  damages,  the  declaration  is  not  vitiated  bj*  a  clause  which 
states  that  the  '"entire  injury  is  to  her  p^'ace,  happiness,  and  feelings," 
although  this  theory  of  the  injury  be  incorrec-t.  Cox  v.  Railroad  Co., 
87  Ga.  747,  13  S.  E.  827.  A  complaint  in  an  action  for  personal  inju- 
ries contained  three  counts,  each  having  reference  to  the  same  acci- 
dent, and  each  alleging  th."  damages  in  the  su:n  of  .'jJKi.tKio.  The  com- 
plaint concluded  Avith  a  general  prayer  for  judgmenr  for  damages  in 
the  sum  of  .');2(>,(iO0.  Hell,  that  the  allegation  as  to  damages  at  the 
end  of  each  count  could  be  disregarded,  and  a  verdict  for  .fl.l.diio 
should  be  upheld,  under  tlic  general  jirayei'  for  Ju  Igiiicnt.  Schultz  v. 
Railroad  Co.,  s;t  X.  V.  247. 
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they  shall  be  claimed,  eo  nomine,  in  the  declaration. 
It  is  enongh  that  the  facts  alleged  and  proved  be  such 
as  to  Avarrant  their  assessment.''  But,  where  a  party 
intends  to  prove  malice  to  affect  damages,  he  must 
expressly  aver  the  same.^° 

§  435.     SAME— JOINDER  OF  CAUSES  OF  ACTION. 

Whfi'e  husband  and  wife  are  injured  in  the  same  ac- 
cident, the  husband  may  join  in  one  complaint  a  cause 
of  action  for  his  injuries  and  a  cause  of  action  for  loss 
of  the  wife's  services  and  expenditures  incurred  in 
curing  her.^  But  a  father  cannot  join  a  cause  of  action 
for  personal  injuries  to  himself  with  one  for  the  death 
of  a  minor  child  occurring  in  the  same  accident.  The 
cause  of  action  for  the  death  is  statutory,  and  the  dam- 
ages inure,  not  to  the  father,  but  for  the  benefil:  of 
the  next  of  kin.^ 

9  Savannah,  F.  &  W.  Ry.  Co.  v.  Holland.  82  Ga.  2.57,  10  S.  E.  200; 
Alabama  G.  S.  R.  Co.  v.  Arnold,  84  Ala.  IGO,  4  South.  .3.59. 

10  .Tohnson  v.  Railroad  Co.,  51  Iowa,  25,  50  N.  W.  543.  In  an  action 
for  failure  to  stop  a  train  and  receive  plaintiff  as  a  passenger,  where 
the  petition  fully  states  the  facts,  and  plaintiff  prays  for  *ooth  actual 
and  exemplary  damages,  he  is  not  confined  to  the  amount  prayed  for 
in  the  petition  as  actual  damages,  though  no  exemplary  damages  can 
be  recovered,  if  it  clearly  appears  that,  under  his  averment  of  exem- 
plary damages,  the  pleader  included  elements  of  damages  that  were 
merely  actual.  International  &  G.  N.  R.  Co.  v.  Gordon,  72  Tex.  44,  11 
S.  W.  1033. 

§  435.     1  Cincinnati,  H.  &  D.  R.  Co.  v.  Cliester,  57  Ind.  21)7;    Devino 
V.  Railroad  Co..  63  Vt.  98.  20  Atl.  9.53. 
2  Cincinnati,  H.  &  D.  R.  Co.  v.  Chester,  57  Ind.  207. 
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§  436.     DEFENSIVE  PLEADINGS. 

Both  the  general  issue  in  an  action  on  the  case  at 
common  law,  and  the  general  denial  under  the  Codes, 
put  in  issue  all  the  material  facts  averred  in  the  decla- 
ration or  the  complaint.^  An  allegation  in  a  declara- 
tion tliat,  after  the  injuries  to  plaintiff,  the  corporation 
inflicting-  them  was  consolidated  with  defendant,  and 
that  defendant  assumed  its  liabilities,  is  denied  by  the 
general  issue,  and,  to  enable  plaintiff  to  recover  against 
defendant,  he  must  prove  the  allegation. - 

At  common  law,  where  the  defense  consists  of  mat- 
ter of  fact  merely  in  denial  of  such  allegations  in  the 
declaration  as  the  plaintiff  would  on  the  general  issue 
be  bound  to  pro\e  in  support  of  his  case,  a  special  plea 
in  bar  is  bad,  as  amounting  to  the  general  issue.' 
Hence,  in  an  action  for  personal  injuries,  where  plain- 
tiff alleges  that  defendant  received  him  in  its  cars  to 
safely  transport  him  for  "hire  and  reward,"  a  special 
I)lea  that  plaintiff  was  "riding  with  a  free  ticket,  with- 
out charge,  and  as  a  consideration  thereof  assumed 
all  risk  of  accident,"  is  bad,  as  amounting  to  the  gen- 
eral issue.* 

Under  the  Code,  an  allegation  in  the  answer,  "upon 
defendant's  information  and  belief,"  that  plaintiff  was 
not  injured  in  the  accident  alleged  in  the  complaint,  is 
not  sufficient     There  should  be  a  direct  denial  of  any 

§  480.      1  1  Chit.  PI.  4!K).  4;)1:    Pom.  Rom.  §  fUW). 

2  Zealy  v.  Electric  Co.,  W.)  Ala.  .-^79,  1.".  South,  US. 

3  1  Chit.  PI,  *527:    Steph.  PI.  *41S.  rule  2. 

4  Kimball  v.  Kailroad  Co.,  55  Vt.  95. 
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lcnowle<l,i;p  or  information  siifiicient  to  form  a  belief  of 
the  allegations  in  tlie  complaint  as  to  the  injnry.^ 

§  437.     AMENDMENTS. 

In  some  of  tbe  states,  tlie  rule  prevails  that  a  part}' 
cannot  by  amendment  change  his  cause  of  action.^ 
Thus,  a  declaration  sounding  in  tort  against  a  railroad 
company  for  violation  of  its  duty  as  a  common  carrier 
is  not  amendable  by  converting  it,  in  whole  or  in  part, 
into  an  action  upon  the  contract  to  carry.-  But  an 
amendment  stating  that  plaintiff  was  traveling  on  a 
"ticket,"  instead  of  a  "first-class  ticket,"  and  that  de- 
fendant was  chartered  by  an  act  of  congress,  instead 
of  by  the  laws  of  a  state,  as  averred  in  the  original 
complaint,  does  not  state  a  new  cause  of  action.^  So, 
a  declaration  which  alleges  that  plaintiff  was  expelled 
from  a  train  because  he  refused  to  pay  the  higher  train 

5  Powers  V.  Railroad  Co.,  ii  Hun  (N.  Y.)  2S.j.  Compare  .[ones  v.  Lud- 
liuii.  74  N.  Y.  Gl.  A  demurrer  does  uot  lie  to  a  complaint,  or  to  any 
entire  count,  because  some  of  the  special  damages  claimed  are  npt  re- 
coverable. Tbe  remedy  is  by  motion  to  strike  out,  by  objection  to  the 
evidence  Avlien  offered,  or  by  a  request  for  instructions  to  tbe  jury. 
Alabama  G.  S.  R.  Co.  v.  Tapia,  1)4  Ala.  22(>,  10  South.  XMl 

§  437.      1  Pom.  R<-m.  §  56(). 

2  Cox  V.  Railroad  Co.,  87  Ga.  747,  13  S.  E.  827.  In  an  action  for  in- 
jmies  to  a  passenger  caused  by  the  derailment  of  a  train,  the  original 
petition  alleged  that  the  derailment  was,  caused  by  a  defective  road- 
bed. Held,  that  an  amendment  alleging  that  it  was  caused  by  a  de- 
fective axle  did  not  set  up  a  new  cause  of  action,  the  negligent  derail- 
ment being  the  gravamen  of  the  action.  Texas  &  P.  Ry.  Co.  v.  Bucka- 
lew  (Tex.  Civ.  App.)  34  S.  W.  1(55. 

■^  Atlantic  it  P.  R.  Co.  v.  Laird,  17  Sup.  Ct.  120,  affirming  7  C.  C.  A. 
48!),  58  Fed.  760. 
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fare  may  be  amended  by  addiiin  an  allegation  that  lie 
conld  not  procure  a  ticket  at  the  station  owing  to  the 
absence  of  the  ticket  agent.*  So,  a  declaration  that 
a  passenger  rightfully  on  a  train  was  ejected  wliile  it 
was  in  motion  may  be  amended  at  the  trial  so  as  to 
show  that  he  was  unlawfully  on  the  train,  but  ejected 
wliile  it  was  in  motion,  undtr  the  Michigan  statute  of 
amendments,  which  permits  amendments  "in  sub- 
stance." ^  Nor  is  it  error  to  permit  an  amendment  of 
the  petition  increasing  the  amount  claimed  as  dam- 
ages." Kor  is  it  an  abuse  of  discretion  to  permit  an 
amendment  of  a  petition  by  changing  the  date  at  which 
a  matter  is  alleged  to  have  taken  place,  though  by  the 
former  date  the  action  was  barred,  and  by  the  latter 
not.' 

5<  438.     PLEADING  AND  PROOF— VARIANCE. 

Proofs  adduced  at  the  trial  must  sustain  and  cor- 
respond "with  the  allegations  in  the  pleadings, 
and  a  material  variance  is  fatal;  but,  under 
the  Codes,  a  variance  is  not  fatal,  unless  it 
amounts  to  a  total  failure  of  proof  of  the  cause 
of  action  or  defense  pleaded. 

Even  at  common  law,  a  party  is  not  bound  to  prove 
matters  which  arc  merely  sur])lusage.  If  the  proof 
does  not  corresi)<>iul  with  such  matters,  the  variance  is 
immaterial.     If   the   whole   of   an    averment    may    bi^ 

4  Georgia  R.  &  B.  Co.  v.  INIuvden,  S8  (3a.  T.lli.  10  S.  10.  :K)4. 

5  Brassel  v.  Railway  Co.,  101  Mich.  5.  "O  X.  W.  42(1. 
G  McDonald  v.  Railroad  Co..  26  Iowa.  1_*4. 

"  Kausa.s  Tac.  Ry.  Co.  v.  Kuiikel.  17  Kan.  14.").      Rev.  St.  ^^n.  ISTl), 
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stricken  out  without  destroying  the  plaintiff's  right  of 
action,  it  is  not  necessary  to  prove  it/  Hence,  where 
the  gist  of  an  action  for  personal  injuries  is  the  sud- 
den starting  of  a  street  car  or  train  while  plaintiff  was 
alighting,  it  is  not  necessary  to  prove  an  allegation 
that  the  car  was  stopped  at  plaintift"s  request,  since 
the  act  of  stopping  is  productive  of  no  injury,  and  is  in 
no  respect  complained  of,-  nor  is  it  necessary  to  prove 
an  allegation  that  plaintiff'  was  on  the  lower  car  step 
when  the  train  started.^  So,  in  an  action  against  a 
railroad  company  for  an  assault  and  battery  by  one  of 
its  servants,  it  is  not  necessary  to  state  the  name  of 
the  servant  in  the  declaration;  and,  if  stated,  the  name 
may  be  regarded  as  surplusage,  and  need  not  be  proved 
as  alleged.* 

§  439.  SAME— ALLEGATIONS  AS  TO  PLACE. 

9 

Even  at  common  law,  allegations  as  to  place  are  con- 
sidered immaterial.  It  has,  however,  been  held,  in  an 
action  for  injuries  to  a  passenger,  that  though  it  is 

§  3540,  v\iiich  provides  that,  where  a  second  amended  pleading  is  ad- 
judged insufficient,  no  further  pleading  shall  be  filed,  but  judgment 
shall  be  rendered,  applies  only  where  the  defective  pleading  has  in 
each  instance  been  adjudged  insufficient  on  demurrer  or  motion  to 
strike  out,  as  provided  in  sections  3538.  3539.  It  is  not  sufficient  that 
the  pleading  has  been  held  bad  on  objection  to  the  introduction  of  evi- 
dence, on  the  ground  that  it  stated  no  ground  of  action.  Spurlock  v. 
Railway  Co.,  i)3  Mo.  13,  5  S.  W.  15. 

§  438.     1  Williamson  v.  Allison,  2  East.  44G;    Maxwell  v.  Maxwell, 
31  Me.  184. 

2  Chicago  W.  D.  Ky.  Co.  v.  Mills,  105  111.  03. 

3  McCaslin  v.  Railway  Co.,  U3  Mich.  .553,  53  N.  W.  724. 

4  Toledo,  W.  &  W.  Ry.  Co.  v.  Williams,  77  111.  354. 
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STiflfifieiit  for  plaintiff  to  allege  merely  that  lie  was  a 
passenger  on  defendant's  cars,  being  carried  for  re- 
ward, without  stating  definitely  the  termini  of  his 
jonrney  on  defendant's  road,  yet,  if  he  goes  into  the 
details,  and  alleges  that  he  became  and  was  a  passen- 
ger from  K.  to  G.,  he  must  prove  the  allegations  as 
laid;  and  evidence  that  his  passage  began  at  another 
point  to  a  different  destination  than  that  alleged  con- 
stitutes a  fatal  variance,  though  the  stations  named 
in  the  declaration  are  intermediate  points  on  his  jour- 
ney, and  though  the  accident  occurred  between  them.'^ 
So,  in  an  action  for  injuries  sustained  by  a  passenger 
in  alighting  from  a  street  car,  proof  that  the  car  stop- 
ped on  the  east  side  of  the  street,  where  it  was  unlaw- 

§  439.  1  Waba.sh  W.  Ry.  Co.  v.  Frledmau,  146  111.  583.  30  N.  E.  353^ 
34  N.  E.  1111,  reversing  41  111.  App.  270.  In  an  action  for  injurie.s 
sustained  by  the  upsetting  of  a  stagecoach,  plaintiff  alleged  that  he 
took  ]iassage  from  Albany  to  Boston,  and  proved  that  he  took  passage 
from  Worcester  to  Boston.  Held  a  fatal  variance,  the  court  saying: 
"We  think  there  was  no  proof  at  the  trial  of  the  contract  alleged  in 
the  declaration.  The  declaration  alleges  a  contract  on  the  part  of  de- 
fendants to  transport  plaintiff  from  Albany  to  Boston.  The  proof 
was  that  plaintiff  rode  in  defendant's  stagecoach  from  Worcester  to 
Boston;  and,  although  this  Is  a  part  of  the  route  from  Albany  to  Bos,- 
ton.  yet  it  is  part  also  of  many  other  lines  of  travel,  so  that  the  contract 
as  alleged  remains  without  proof."  Harris  v.  Kayuer,  8  Pick.  (Mass.) 
541.  An  allegation  that  defendant  undertook  to  carry  plaintiff  from 
West  Urbana  to  Tolono  is  sustained  by  proof  of  an  undertaking  to  con- 
vey from  Champaign  City  to  Tolono,  where  it  appears  that  Champaign 
City  and  West  Tirbana  are  one  and  tlie  same  place.  Illinois  Cent.  K. 
Co.  v.  Sutton,  53  111.  397.  An  allegation  that  an  injury  to  a  passenger 
was  inflicted  in  the  county  of  Talbot  is  sufficiently  sustained  by  proof 
that  it  occurred  betAveen  two  points,  both  located  on  the  line  of  de- 
fendant's railroad  in  that  county.  Central  B.  &,  B.  Co.  v.  Ciamble,  77 
Ga.  5S4.  3  S.  E.  287. 
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fill  for  it  to  do  so,  constitutes  a  fatal  variance  from  an 
allegation  in  the  complaint  that  it  stoi)ped  at  the  west 
side,  the  lawful  stopping-  place.^ 

§  440.     SAME— ALLEGATIONS  OF  NEGLIGENCE. 

Where  the  petition  alleges  a  specific  act  of  negli- 
oence  as  the  ground  of  plaintiff's  action,  there  can  be 
no  recovery  for  any  other  act.^  The  plaintiff  cannot 
aver  negligence  in  one  particular,  and  on  the  trial 
prove  that  defendant  was  negligent  in  another  regard. 
One  object  of  a  declaration  is  to  state  the  facts  relied 
on  for  recovery  so  plainly  that  the  defendant  may  be 
prepared  to  meet  them.  This  object  in  pleading  would 
be  entirely  defeated  if  a  plaintiff  had  a  right  to  aver 
in  his  declaration  one  ground  of  action,  and  on  the 
trial  prove  another  and  different  one." 

In  an  English  case  it  was  held  that,  under  an  alle- 
gation that  defendant  negligently  "drove,  conducted, 
and  managed  the  coach,"  there  can  be  no  recovery  on 

2  North  Birmingham  St.  Ry.  Co.  v.  Caklerwood,  89  Ala.  247.  7 
South.  :it)0. 

§  440.  1  Price  v.  Railway  Co..  72  Mo.  414.  In  this  case  it  was  held 
that,  under  an  allegation  that  the  train  did  not  stop  a  reasonable  length 
of  time  to  enable  plaintiff  to  alight,  there  can  l)e  no  recovery  on  proof 
that  the  platform  was  not  lighted. 

2  Toledo,  W.  &  W.  Ry.  Co.  v.  Foss,  S8  111.  551.  But  an  averment 
in  a  complaint  that  "defendant  negligently  conducted  itself  in  and 
about  the  carrying  of  plaintiff's  intestate"  is  broad  enough  to  cover 
the  omis.siou  of  any  duty  which  the  carrier  owed  the  passenger,  in- 
cluding the  employment  of  competent,  skilltul,  and  careful  servants. 
Kansas  City,  M.  tV-  B.  R.  Co.  v.  Sanders,  98  Ala.  293,  13  South.  57. 
It  would  seem  that  such  a  complaint  is  not  sufficiently  specitlc  See 
ante,  §  431. 
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proof  of  negligence  in  sending  out  an  unsound  eoaeb.^ 
But  in  this  country  it  has  been  held  that,  under  an  al- 
legation that  defendant  so  negligently  conducted  itself 
in  the  management  of  an  electric  street  car  that  it  ran 
against  a  plank  on  the  track,  evidence  is  admissible 
that  the  brake  was  defective,  and  that,  therefore,  the 
motorman  was  unable  to  check  the  speed  of  the  car.* 
So,  the  condition  of  the  track,  combined  with  the  rate 
of  speed,  are  circumstances  which  may  be  proved  un- 
der an  allegation  tliat  the  injury  was  occasioned  by 
the  negligent  management  of  defendant's  car.^  The 
fact  that  a  petition  charges  negligence  of  a  driver  of 
a  street  car  in  prematurely  starting  it  while  plaintiff 
was  alighting,  while  the  evidence  proves,  not  only  this 
fact,  but  also  that  a  defective  brake  contributed  to  the 
starting  of  the  car,  does  not  constitute  a  fatal  vari- 
ance.® So,  in  an  action  for  injuries  sustained  in  alight- 
ing from  a  street  car,  an  allegation  that  defendant  "so 
carelessly,  negligently,  and  unskillfully  managed  and 
directed  said  car  as  to  run  said  car  upon  and  over  the 
plaintiff,-'  is  broad  enough  to  admit  evidence  that  the 
negligence  consisted  in  part  in  not  stopping  the  car 

3  Mayor  v.  Huuiphiies,  1  Car.  &  P.  251.  But  mider  au  allegation 
that  defendant  did  not  use  due  and  proper  care  to  safely  transport  a 
passenger  by  stagecoach,  but  -wholly  neglected  so  to  do,  whereby  the 
stagecoach  was  overturned,  evidence  is  admissible  that  the  coach  was 
overloaded,  that  tlie  team  was  unsafe  and  timid,  and  that  it  was  un- 
safe to  drive  six  horses.     Taylor  v.  Day,  10  Vt.  500. 

4  Cogswell  V.  Railway  Co.,  5  Wash.  40.  :J1  Pac.  411. 
0  Haderlein  v.  Railroad  Co.,  3  Mo.  App.  001. 

«  Buck  V.  Power  Co.,  108  Mo.  IT'J,  IS  S.  W.  1000. 
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at  the  proper  time.^  An  allegation  that  the  train  had 
come  to  a  full  stop,  and  started  with  a  sudden  jerk 
while  plaintiff  was  alighting,  does  not  vary  fatally 
from  evidence  that  the  train  was  moving  slowly,  and 
that  plaintiff  was  thrown  from  the  lower  car  step  by 
a  sudden  jerk,  since  the  complaint  and  the  evidence 
both  show  the  proximate  cause  of  the  injury  to  have 
been  the  sudden  jerk.® 

But  an  allegation  that  the  injury  was  caused  by  the 
negligent  management  of  a  train  of  cars,  whereby  the 
engine  and  some  of  the  cars  were  violently  backed  into 
the  coach  in  which  plaintiff  was  a  passenger,  does  not 
authorize  a  recovery  on  the  theory  that  defendant  was 
guilty  of  negligence  in  permitting  plaintiff  to  remain 
in  the  car  after  it  had  reached  its  destination,  regard- 
less of  the  negligent  handling  of  the  train.^  But,  in 
such  a  case,  an  allegation  that  the  engineer  negligently 

7  Brenuan  v.  Railroad  Co.,  45  Conn.  284.  Where  it  is  sought  to- 
charge  a  street-raiU-oad  company  in  a  personal  injury  case  with  the 
violation  of  a  duty  imposed  by  ordinance  (in  this  case,  to  have  a  con- 
ductor on  the  car),  the  ordinance  must  be  pleaded.  Gardner  v.  Rail- 
way Co.,  99  Mich.  182,  58  N.  W.  49. 

8  Cincinnati,  H.  &  I.  R.  Co.  v.  Revallee  (Ind.  App.)  46  N.  E.  318.  Evi- 
dence that  defendant  failed  to  erect  a  guard  rail  along  a  station  plat- 
form is  admissible  in  an  action  for  negligently  overcrowding  the  plat- 
form, so  that  plaintiff  Avas  pushed  off.  McGearty  v.  Railway  Co. 
(Sup.)  43  N.  Y.  Supp.  1086. 

8  Chicago,  K.  &  W.  Ry.  Co.  v.  Bell.  1  Kan.  App.  71,  41  Pac.  2(19. 
Under  an  allegation  that  defendant  carelessly  ran  its  train  on  which 
plaintiff  was  a  passenger  against  a  horse,  it  is  not  competent  for  plain- 
tiff to  prove  that  the  track  was  not  properly  fenced,  or  that  the  cars 
were  not  provided  with  steam  brakes,  or  any  other  negligence  than 
that  averred.  Toledo,  W.  &  W.  Ry.  Co.  v.  Foss,  SS  111.  551. 
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and  carelessly  ran  the  engine  is  sufficient  to  admit 
evidence  that  he  omitted  to  sound  the  bell  and  wliistle 
to  warn  passengers  in  the  coaches  of  his  approach/" 

Under  an  allegation  that  a  car  was  derailed  through 
the  negligence  of  defendant's  servants,  evidence  that 
the  derailment  was  caused  by  the  spreading  of  the 
track,  which  resulted  from  the  want  of  proper  support 
by  the  ties,  is  admissible. ^^  But,  where  the  suit  is  for 
injury  to  a  steamboat  passenger  by  reason  of  the  neg- 
ligence of  defendant's  servants  in  allowing  a  bale  of 
cotton  to  fall  and  injure  plaintiff,  evidence  to  show 
defects  in  the  construction  of  the  boat  is  irrelevant, 
and  should  be  rejected.^^ 

Under  an  allegation  of  the  unsafe  condition  of  a  car, 
in  an  action  for  injuries  sustained  in  its  derailment, 
evidence  is  admissible  that  it  was  run  at  a  high  rate 
of  speed,  with  the  stove  full  of  burning  coals,  and  the 
stove  door  wide  open/^  So,  under  an  allegation  that 
defendants  "carelessly  and  negligently  provided  and 
fitted  out"  their  stagecoach,  plaintiff  may  i^rove  that 
the  nut  to  secure  one  of  the  wheels  became  unfastened, 
the  w^heel  came  off,  and  the  coach  broke  down.  The 
terms  "provided"  and  "fitted  out"  extend  to  the  suffi- 
ciency or  safety  of  the  coach  for  the  transportation  of 
passengers,  and  are  not  confined  to  convenient  inter- 
nal  accouimodatious.^* 

Under  an  allegation  that  defendant  kept  its  "road- 

10  Winter  v.  Railway  Co.,  SO  Iowa,  443.  45  N.  W.  737. 

11  Gulf,  C.  &  S.  F.  II.  Co.  V.  Smith,  74  Tex.  276,  11  S.  W.  1104. 

12  Memphis  &  O.  R.  I'ackot  Co.  v.  -McCool,  83  lud.  392, 

13  Dunn  V.  Railway  Co.,  35  Minn.  73,  27  N.  W.  448. 

14  Ware  v.  Gay,  11  I'ick.  (Mass.)  100. 
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bed"  in  an  imperfect  and  unsafe  condition,  evidence  as 
to  the  condition  of  the  rails  and  ties  is  admissible, 
since  the  term  "roadbed"  includes  the  "track."  *'  Ev- 
idence that  the  train  was  operated  at  an  unsafe  and 
dangerous  rate  of  speed  is  also  admissible,  since  the 
question  of  dangerous  speed  depends  on  the  character 
of  the  roadbed;  ^*^  and  evidence  is  likewise  admissible 
to  show  that  defendant's  section  foreman  failed  to  in- 
spect the  track."  Where  the  petition  alleges  that  the 
derailment  of  the  train  was  caui^ed  by  a  broken  rail, 
and  that  parts  of  the  rail  were  missing,  proof  of  either 
of  these  facts  will  authorize  a  recovery,  and  it  is  not 
necessary  for  plaintiff  to  prove  both.^*  But  an  alle- 
gation that  the  wreck  in  which  plaintiff  was  injured 
was  caused  by  a  defective  roadbed  does  not  permit 
proof  that  it  was  caused  by  a  broken  axle.^^ 

15  Duuu  V.  Railway  Co.,  35  Miun.  73,  27  N.  W.  4iS;  Andrews  v. 
Railway  Co.,  8G  Iowa,  677,  53  N.  W.  399. 

16  Dunn  V.  Railway  Co.,  35  Minn.  73,  27  N.  W.  448.  Under  a  com- 
plaint which  alleges  that  it  is  "wholly  and  entirely  un.safe  and 
dangerous  to  run  a  train"  over  a  bridge  "on  account  of  its  unsecure 
and  dangerous  condition,"  evidence  is  admissible  to  show  that  the 
train  was  run  over  the  bridge  at  a  rapid  rate  of  speed.  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Pedigo,  108  Ind.  482.  8  N.  E.  627. 

17  Texas  &  P.  Ry.  Co.  v.  Barron.  4  Tex.  Civ.  App.  546,  23  S.  W.  537. 

18  Texas  &  P.  Ry.  Co.  v.  Kirk,  62  Tex.  227. 

19  Texas  &  P.  Ry.  Co.  v.  Buckelew,  3  Tex.  Civ.  App.  272,  22  S. 
W.  994.  Where  a  passenger  alleges  and  testifies  that  she  wa;^  injured 
in  getting  off  a  street  car  by  stepping  on  a  ridge  of  earth  in  close 
proximity  to  the  track,  she  cannot  recover  on  proof  that  some  one 
stepped  on  her  dress  as  she  was  alighting,  thereby  throwing  her  to 
the  ground.  Poole  v.  Railway  Co.,  100  Mich.  379,  59  N.  W.  390.  In 
an  action  for  injuries  received  while  descending  the  platform  step.s 
to  reach  a  train  which  had  backed  away  from  the  station  during  a 

.stop  for  supper,  evidence  that  the  waiting  room  at  the  station  was 
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§  441.     SAME  —  ALLEGATIONS    OF    GROSS    NEGLI- 
GENCE AND  WILLFULNESS. 

Though  plaintiff  in  a  personal  injury  suit  alleges  de- 
fendant's negligence  to  have  been  gross,  he  need  prove 
actionable  negligence  only.^  So  where  a  petition  al- 
leges that  plaintiff  was  a  passenger  on  defendant's 
train,  and  that  he  was  injured  by  the  gross  negligence 
of  its  employes,  proof  of  gross  negligence  authorizes  a 
recovery  without  proof  that  he  Avas  a  passenger,  under 
a  statute  which  renders  a  railroad  company  liable  for 
all  damages  sustained  by  any  person  in  consequence  of 
the  neglect  of  agents.^ 

But  it  seems  that,  where  the  complaint  alleges  that 
personal  injuries  Avere  "willfully"  caused  by  defend- 
ant, no  recovery  can  be  had  for  mere  negligence;  will- 
fulness, or  its  equivalent,  recklessness  or  wantonness,, 
must  be  proved.'^  Thus,  under  a  comijlaiut  alleging 
that  plaintiff  was  compelled  to  leave  a  moving  street 
car  by  the  conductor,  there  can  be  no  recovery  on 
proof  that  plaintiff  voluntarily  attempted  to  alight 
from  the  moving  car,  and  was  injured  by  its  sudden 
increase  of  speed.*  So,  under  an  allegation  that  de- 
fined with  tobacco  smoke,  crowded,  nnd  offensive,  is  admissible  to 
show  that  plaintiff  was  justified  in  leaving  the  room  and  seeliiug  the 
cars  before  the  train  returned  to  the  platform,  though  the  offensive 
nature  of  the  waiting  room  was  not  pleaded.  McDonald  v.  Railroad 
Co.,  29  Iowa,  170. 

§  441.     1  Keating  v.  Railroad  Co.,  104  Mich.  418,  62  N.  W.  575. 

i  Way  V.  Railway  Co.,  7;^  Iowa,  4G3,  85  N.  W.  525. 

8  Highland  Ave.  &  B,  R.  Co.  v.  Winn,  93  Ala.  30G,  U  South.  509. 

4  Id. 
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fendant.  "willfully  refused  to  stop"  its  train  at  the  sta- 
tion of  plaintiff's  destination,  there  can  be  no  recov- 
ery on  evidence  that  the  failure  to  stop  v^as  merely 
negligent/  It  has  even  been  held  that,  where  a  plain- 
tiff alleges  conjunctively  that  defendant  "failed  and 
refused  to  stop  its  train"  at  plaintiff's  destination,  it 
is  essential  to  a  recovery  to  prove  that  defendant  not 
only  failed,  but  willfully  refused,  to  stop  the  train  at 
the  station.®  So,  where  the  complaint  alleges  that  a 
passenger  was  "assaulted  and  willfully  thrown  from  a 
train,"  receiving  injuries  from  which  he  died,  there  can 
be  no  recovery  on  proof  that  he  was  killed,  while  tres- 
passing on  the  track,  by  being  struck  by  a  passenger 
train.  ^ 

On  the  other  hand,  it  has  been  held  that,  under  a 
complaint  averring  only  simple  negligence,  evidence 
of  w^illful  injury,  or  of  such  reckless  or  w'anton  negli- 
gence as  to  be  the  equivalent  of  willful  or  intentional 
wrong  on  the  part  of  defendant,  is  inadmissible.®  But 
where  a  declaration  alleges  that  a  carrier  "willfully, 
negligently,  and  w^rongfully"  did  certain  acts,  while 
the  evidence  shows  mere  negligence,  the  averments  as 
to  willfulness  may  be  treated  as  surplusage,  and  there 
is  no  fatal  variance." 

8  Louisville  &  N.  R.  Co.  v.  Johnston.  79  Ala.  43G. 

6  Louisville  &  N.  R.  Co.  v.  Dancy,  97  Ala.  338,  11  South.  796. 

7  Brown  v.  Railway,  52  Ark.  120,  12  S.  W.  203. 

8  Louisville  &  N.  R.  Co.  v.  Markee,  103  Ala.  160,  15  South.  511. 

9  Alabama  &  V.  Ry.  Co.  v.  Hanes,  69  Miss.  160,  15  South.  246.  dis- 
approving Highland  Ave.  &  B.  R.  Co.  v.  Winn  and  Louisville  &  N^R. 
Co.  v.  .lohnston,  supra. 
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§442.     SAME —ALLEGATIONS    BY    PLAINTIFF   NEG- 
ATIVING CONTRIBUTORY  NEGLIGENCE. 

It  lias  been  held  that,  thoiij^h  plaintiff  in  an  action 
for  personal  injuries  need  not  aver  that  he  Avas  in  the 
exercise  of  dne  care  and  dilioence,  yet  if  he  does  so 
allege  it,  and  the  allegation  is  traversed  by  the  gen- 
eral issue,  plaintiff  must  prove  it,  and  it  cannot  be 
treated  as  immaterial.^  In  an  action  for  injuries  sus- 
tained in  alighting  from  a  moving  train,  an  allegation 
that  plaintiff  was  not  guilty  of  any  negligence  contrib- 
uting to  her  injury  entitles  her  to  prove  that  she  acted 
with  the  conductor's  consent,  since  her  act  would  oth- 
erwise be  unlawful,  under  the  Iowa  statute,  which 
prohibits  passengers  from  getting  off'  a  moving  train 
without  the  conductor's  consent." 

.!^  443.     SAME  —  IN    ACTIONS    FOR    EJECTION    AND 
FAILURE  TO  CARRY  TO  DESTINATION. 

It  is  w^ell  settled  that  one  cannot  sue  for  breach  of 
one  duty,  and  recover  for  the  breach  of  anotlier.  Thus, 
in  an  action  for  wrongful  expulsion  from  a  train  in 
violation  of  plaintiff's  rights  as  a  passenger,  there  can 
be  no  recovery  on  the  theory  that  unnecessary  force 
and  violence  were  used  in  ejecting  him  from  the  train.^ 
Ho,  under  a  declaration  which  proceeds  on  the  theory 
that  plaintiff  was  ejected  from  a  freight  train  through 

§  442.     1  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Shacklet,  105  111.  3t>4. 
2  Kaben  v.  Railway  Co.,  74  Iowa,  7H2.  34  N.  W.  021. 
§  443.    1  W' bite  v.  Kailroad  Co.,  133  liid.  480,  33  N,  E.  273.     See, 
also,  ante,  §  433. 
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the  fanlt  of  the  conductor,  there  can  be  no  recovery  on 
proof  that  the  ticket  agent  informed  him  that  he  could 
ride  on  that  train  under  his  ticket.^  Under  a  petition 
alleging  that  a  brakeman  acted  under  the  order  and 
direction  of  the  conductor  in  ejecting  plaintiff  from  a 
train,  evidence  of  a  general  custom  of  brakemeu  to 
eject  trespassers  is  not  admissible.^  So,  in  an  action 
for  ejection  from  a  train  for  refusal  to  pav  the  train 
fare,  where  the  sole  ground  of  recovery  alleged  in  the 
complaint  is  the  failure  to  keep  the  ticket  office  open, 
evidence  as  to  the  unfitness  of  the  station  house  for 
passengers  awaiting  trains  is  properly  excluded.* 

On  the  other  hand,  in  an  action  for  ejection  from  a 
train  with  unnecessary  violence,  it  is  wholly  immate- 
rial to  prove  that  plaintiff  acted  Avith  proper  care  in 
entering  the  train,  or  that  he  got  on  the  wrong  train 
by  mistake  of  the  ticket  agent.  The  right  of  plaintiff 
to  protection  from  excessive  force  would  be  the  same, 
whether  he  was  a  trespasser  or  rightfully  on  the  train. ^ 

2  Thomas  v.  Railway  Co.,  72  Mich.  355,  40  N.  W.  463. 

3  Lyons  v.  Railway  Co.  (Tex.  Civ.  App.)  30  S.  W.  1007. 

*  Everett  v.  Railway  Co.,  69  Iowa,  15,  28  N.  W.  410.  Under  an  alle- 
gation that  plaintiff,  after  being  carried  past  her  station  for  half  a 
mile,  was  put  off  the  train  '"against  her  protest  and  objection,"  there 
can  be  no  I'ecovery  if  the  evidence  shows  that  she  voluntarily  left  the 
train.    Louisville  &  N.  R.  Co.  v.  Dancy,  97  Ala.  338,  11  South.  796. 

5  Chicago,  St.  L.  A:  P.  R.  Co.  v.  Bills,  118  Ind.  221,  20  N.  E.  775.  A 
complaint  alleging  that  defendant,  by  Its  servants,  prevented  plain- 
tiff, after  boarding  one  of  its  cars,  from  entering  the  same,  and  that 
they  without  cause,  willfully,  maliciously,  violently,  and  brutally 
pushed,  kicked,  and  ejected  him  from  and  off  the  steps  of  the  coach, 
while  the  train  was  rapidly  moving,  states  a  cause  of  action  founded 
In  tort,  the  gravamen  being  an  intentional  assault  and  battery;  and 
hence,  though  the  complaint  also  alleges  that  plaintiff  was  a  passen- 
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But,  under  allegations  that  plaintiff  was  knocked  and 
kicked  from  defendant's  railway  train  bv  its  conductor, 
he  may  recover  on  proof  that  the  conductor  alarmed 
him  to  such  an  extent  that  he  jumped  off  the  train; 
forcing  him  off  the  train  in  an  unlawful  manner  being 
the  gravamen  of  the  complaint.®  But,  under  an  alle- 
gation that  plaintiff  was  forced  or  compelled  to  leave 
a  moving  train,  there  can  be  no  recovery  on  evidence 
that,  as  the  train  was  approaching  the  station,  the 
conductor  called  its  name,  and  said,  "We  have  got  no 
time  to  lose,  hurry  up!"  repeating  this  several  times 
as  plaintiff  was  leaving  the  car.^ 

When  several  acts  done  to  a  plaintiff  are  combined 
in  one  allegation  as  causing  him  injury,  some  of  which 
the  plaintiff  may  fail  to  prove,  or  for  some  of  which 
the  defendant  may  not  be  responsible,  it  would  be 

jrer,  evidence  that  lie  was  merely  a  trespasser  does  Bot  constitute  a 
fatal  variance,  since  no  ri.slit  exists  to  eject  even  a  trespasser  from 
a  i-apidly  moving  train.  Mylileby  v.  Railway  Co.,  39  Minn.  54,  38 
N.  W.  7(53. 

6  Texas  &  P.  Ry.  Co.  v.  Williams.  10  C.  C.  A.  463,  62  Fed.  440.  Un- 
der an  allegation  that  the  conductor  wrongfully  compelled  plaintiff 
to  leave  a  train,  evidence  is  admissible  to  show  that  plaintiff  was  eject- 
ed by  a  flagman  acting  under  the  conductor's  orders.  Alabama  G.  S. 
R.  Co.  V.  Tapia,  94  Ala.  226,  10  South.  236. 

'  South  &  N.  A.  K.  Co.  v.  Schaufler,  75  Ala.  136.  Under  a  declara- 
tion for  being  wrongfully  put  off  the  train  at  a  place  remote  from  the 
station,  there  can  be  no  recovery  on  proof  that  plaintiff  was  landed 
near  the  station  after  midnight,  and  tliat  the  caiTiage  which  had 
called  for  him  had  gone  when  he  reached  the  station,  that  all  places  of 
shelter  were  then  closed,  and  all  conveyances  gone,  and  that  he  was 
obliged,  while  suffering  fi-om  fever,  to  walk  home  three-quarters  of  a 
mile  in  a  freezing  rain.  Harding  v.  Raihvay  Co.,  56  Mich.  628,  23  X. 
W.  445. 
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construing  a  declaration  too  narrowly  to  hold  that 
unless  all  were  proved  there  could  be  no  recovery.® 
Hence,  where  a  complaint  alleoes  that  plaintiff  took 
a  wrong  train  because  of  the  ticket  agent's  misdirec- 
tion, and  that  he  was  forcibl}^  ejected  therefrom  by  the 
conductor,  failure  to  prove  the  wrongful  ejection  does 
not  constitute  a  fatal  variance,  so  as  to  preclude  re- 
covery for  the  misdirection.  Suing  for  two  torts,  and 
l^roving  only  one,  affects  only  the  extent  of  the  re- 
coverv.* 


§  444.     SAME— ALLEGATIONS  AS    TO  DAMAGES   AND 
INJURIES. 

The  actual  known  facts  of  injury  and  their  conse- 
quences should  be  alleged  to  admit  their  proof.  They 
should  be  stated  with  as  much  reasonable  certainty  as 
their  nature  and  character  permit,  so  as  to  advise  the 
opposite  party  what  character  of  proof  to  expect,  and 
what  the  extent  of  the  injury  and  basis  of  damages 

8  Spicer  v.  Itailroad  Co.,  149  Mass.  207,  21  N.  E.  363,  Under  a  couut 
alleging  that  plaintiff  was  wi-ougfully  expelled  from  defendant's  street 
<-ar  by  one  of  its  servants,  and  that  in  consequence  thereof,  and  of  de- 
fendant's neglect  of  duty  in  not  can-ying  her  to  her  destination,  and 
of  her  walk  to  her  destination,  she  was  made  severely  ill  for  a  long 
time,  plaintiff  cannot  recover  any  damages  occasioned  by  the  walk, 
since  there  is  no  allegation  that  the  walk  was  rendered  necessary  by 
defendant's  acts.  But  the  allegation  that  she  was  wrongfully  and 
forcibly  expelled  from  the  car  is  a  clear  averment  of  a  tortious  act  by 
defendant,  for  the  consequences  of  which  it  is  responsible;  and  the 
count  may  be  treated  as  if  the  allegation  as  to  the  walk  were  omitted, 
leaving  the  plaintiff'  to  recover  on  this  count  for  such  damages  as  she 
shall  show  proceeded  from  her  expulsion.    Id. 

»  Alabama  G.  S.  R.  Co.  v.  Heddleston,  82  Ala.  218,  3  South.  53. 

(losi:) 


Ch.  32)  PLEADING.  §  444 

are.  Particular  acts  of  negligence,  implied  from  a  neg- 
ligent act,  need  not  be  alleged  when  it  is  not  in  the 
power  of  the  pleader  to  do  so.  Such  facts  are  pecu- 
liarly within  the  knowledge  of  the  defendant.  But 
the  facts  of  injury  are  known  to,  and  should  be  set  up 
by,  the  pleader.^ 

An  allegation  in  the  declaration  that  plaintiff  "then 
and  there  became  and  was  sick,  lame,  and  disordered, 
and  so  remained  for  a  long  time,  to  wit,"  etc.,  is  suffi- 
cient to  authorize  a  recovery  for  permanent  injuries. ■ 
Under  an  allegation  that  plaintiff  was  greatly  injured 
and  bruised,  and  that  he  suffered  great  anguish  and 
pain,  and  became  sick,  sore,  and  lame,  and  was  con- 
fined to  his  bed,  and  expended  a  large  sum  of  mone^- 
for  doctors'  bills  and  nursing,  and  that  the  injuries  are 
permanent,  plaintiff  may  give  evidence  of  the  nature 
and  consequences  of  his  injury,  including  the  fact  that 
a  previous  disease  was  aggravated  thereby. ^  So  an 
averment,  after  describing  the  injuries,  that  plaintiff' 
became  "wholly  crippled  and  maimed,  and  prevented 
from  actively  pursuing  his  business  for  life,"  author- 
izes the  admission  of  evidence  that  the  injuries  would 

§  444.    1  See.  also,  ante,  §  434. 

2  Eagle  Packet  Co.  v.  Defiles,  iM  111.  598.  It  is  not  necessary  to  al- 
lege the  permanency  of  the  injury  in  the  complaint  in  order  to  permit 
evidence  of  snch  permanency.  Rosevelt  v.  Railway  Co.,  59  N.  Y. 
Super,  Ct.  197,  13  N.  Y.  Supp.  598,  affirmed  133  N.  Y.  .537,  30  X.  E. 
1148;  Lynch  v.  Railroad  Co..  .59  N.  Y.  Super.  Ct.  71,  13  N.  Y.  Supp. 
2.3(;,  affirmed  128  N.  Y.  (181,  29  N.  E.  149.  In  an  action  for  personal  in- 
juries, plaintiff  is  entitled  to  damages  to  the  time  of  trial,  though  he 
does  not  allege  that  his  injuries  are  permanent.  Carples  v.  Rail- 
road Co.  (Suji.)  44  N,  Y.  Supp.  G70. 

3  Ohio  &  M.  R.  Co.  V.  Hecht,  115  lud.  443,  17  N.  E.  297. 
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be  deleterious  to  plaintiff's  nemes,  as  well  as  to  his 
general  system,  and  that  it  would  diminish  his  strength 
and  poAver  of  physical  endurance,*  So,  under  a  com- 
plaint stating  the  character  of  injuries  received  h\ 
plaintiff,  and  alleging  that  she  was  permanently  in- 
jured, it  is  proper  to  give  evidence  of  plaintiff's  mental 
and  physical  condition/  In  Texas,  it  has  been  held 
that  general  allegations  that  plaintiff  was  wounded 
and  bruised,  was  greatly  shocked,  and  injured  in  his 
head,  chest,  lungs,  back,  spine,  and  limbs,  and  had  his 
ners^ous  system  greatly  impaired,  and  thereby  sustain- 
ed serious  external  and  internal  injuries,  will  not 
support  evidence  of  injuries  of  a  special  nature,  e.  g. 

4  Wabash  Ry.  Co.  v.  Savage,  110  Ind.  156,  9  N.  E.  85;  Chicago,  B.  & 
Q.  11.  Co.  V.  Sullivau,  21  111.  App.  580. 

5  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Falvey,  104  Ind.  409,  423,  3  N.  E. 
389,  4  N.  E.  908.  In  an  action  for  injuries  to  plaintiff's  hand,  alleged 
to  be  permanent,  evidence  that  the  injury  affected  his  general  health 
is  admissible.  Hansee  v.  Railroad  Co.,  66  Hun,  384,  21  N.  Y.  Supp. 
2.'%0.  Under  a  general  allegation  that  plaintiff  was  grievously  bruised, 
hurt,  and  injured,  he  may  prove  any  and  all  injuries  which  he  re- 
ceived, and  which  were  the  natural  consequences  of  defendant'.* 
wrongful  act.  Hence  an  amendment  at  the  trial  by  adding  the  words,, 
"and  shoulder  blade  broken,"  does  not  change  the  issue,  and  is  no 
ground  for  a  continuance.  Ohio  &  M.  Ry.  Co.  v.  Selby,  47  Ind.  471. 
497.  An  allegation  that  plaintiff  has  received  per.sonal  injuries  in  his 
spine,  "chest,"  head,  and  limbs  is  sufficiently  comprehensive  to  em- 
brace a  heart  disease,  or  an  aneurism  of  the  blood  vessels  situated  in 
the  chest.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McMannewitz,  70  Tex.  73,  8  S. 
W.  6G.  The  impairment  of  the  power  of  speech  by  a  personal  injury  is 
an  element  of  ordinary  damage,  and  may  be  proved  without  being 
specially  pleaded.  Garbaczewski  v.  Railroad  Co.,  5  App.  Div.  186.  39 
X.  Y.  Supp.  33.  An  allegation  that  plaintiff  suffered  from  a  reti'o- 
flexion  of  the  womb  does  not  vary  materially  from  proof  of  an  anti- 
flexion.    Missouri,  K.  &  T.  Ry.  Co.  v.  Tiu-ley  (Indian  Ter.)  37  S.  W.  52 
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impaired  capacity  for  sexual  intercourse."  But  in  Ilii- 
uois  similar  allei»atious  liave  been  held  broad  enough 
to  include  injuries  to  the  internal  reproductive  organs, 
and  as  sufficient  to  admit  evidence  that  said  injuries 
had  produced  permanent  sterility  or  incapacity  to  per- 
form the  sexual  duties  incident  to  the  marriage  state. ^ 
An  allegation  of  injuries  to  the  spine  does  not  author- 
ize recovery  for  impairment  of  vision  resulting  from 
concussion  of  the  spine.  Such  damage  should  be  spe- 
cially pleaded.^  So,  under  an  allegation  that  plain- 
tiff's head  was  cut  to  the  skull,  above  the  right  eye, 
evidence  of  injury  to  the  eye  itself,  producing  blind- 
ness, is  not  admissible.** 

With  respect  to  loss  of  earnings,  the  supreme  court 
of  Illinois  has  recently  said:  "The  rule  deducible 
from  the  cases  in  this  state  is  that,  in  order  to  recover 
compensation  for  inability  to  work  at  the  plaintiff's 
ordinary  and  usual  employment  or  business,  all  that  is 
necessary  in  the  declaration  is  the  general  averment 

6  Missouri,  K.  &  T.  Ky.  Co.  v.  Cook,  8  Tex.  Civ.  App.  37G,  27  S.  W. 
769;   Campbell  v.  Cook,  8G  Tex.  032,  26  S.  W.  4SG. 

-  Lake  Sliore  &  M.  S.  Ry.  Co.  v.  Ward,  13.j  111.  511,  26  N.  E.  520. 
Where  the  fact,  nature,  and  extent  of  plaintiff's  injuries  are  contro- 
verted by  defendant,  it  is  competent  for  plaintiff  to  prove  that  she  had 
always  enjoyed  good  healtli  up  to  the  time  of  the  accident,  that  her 
physical  organs  had  theretofore  dischai-nc^l  their  functions  naturally 
and  regularly,  and  slio  may  detail  the  nature  of  tlie  accident,  and  state 
tliat  thereafter  she  suffered  great  pain,  could  never  sleep  witliout  tak- 
ing medicine  to  quiet  her,  could  not  take  any  extended  walks,  and 
that  her  menstruation  had  been  irrej^idar  ever  since  the  accident. 
Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  9  South.  722. 

"^  International  &  G.  N.  R.  Co.  v.  Thompson  (Tex.  Civ.  Aiip.)  37  S. 
W.  24. 

3  Gulf,  C.  &  S.  F.  R.  Co.  v.  Warlick  (Indian  Ter.)  35  S.  W.  235. 
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of  sucli  inability  caused  by  the  injury,  and  consequent 
loss  and  damages,  and  tliat  proof  of  his  particular  em 
ployment  or  business,  and  of  his  ordinary  wages  and 
earnings  therein,  is  admissible  in  evidence  under  such 
general  averment,  but  that,  when  it  is  sought  to  re- 
cover for  loss  of  profits  or  earnings  that  depend  upon 
the  performance  of  a  special  contract  or  engagement, 
then  these  special  and  particular  damages,  and  the 
facts  on  which  they  are  based,  must  be  set  out  in  the 
declaration.  The  distinction  we  have  noted  may  be  a 
relaxation  of  the  common-law  rule,  but  it  is  founded 
upon  the  precedents  to  be  found  in  our  Reports."  ^* 
Thus,  under  an  averment  in  the  petition  that,  by  reason 
of  said  wounds  and  hurts,  plaintiff  "has  been  deprived 
of  the  means  of  support,"  there  may  be  recovery  for 
loss  of  w^ages  during  the  time  of  disability.  The  aver- 
ment that  plaintiff  has  been  deprived  of  the  means  of 
support  includes  the  less  comprehensive  one  that  the 
injuries  rendered  him  unable  to  pursue  his  occupa- 
tion.^^ But  under  an  allegation  that,  by  reason  of  his 
injuries,  plaintiff'  was  precluded  from  attending  to  his 

10  Chicago  &  E.  R.  Co.  v.  Meech  (111.  Sup.)  45  N,  E.  290,  affirming: 
59  lU.  App.  69. 

11  Smith  V.  Railroad  Co..  119  Mo.  246,  23  S.  W.  784.  Under  au  al- 
legation that  plaintiff  "has  become  disabled  for  life  to  such  an  extent 
as  to  seriously  interfere  with  the  prosecution  of  his,  business,"  plaintiff 
may  show,  as  special  damages,  loss  in  his  business  resulting  from  his- 
injuries  sued  for.  Frobisher  v.  Transportation  Co.,  81  Hun,  544,  3') 
N.  ¥.  Supp.  1099.  Where  the  declaration  alleges  that  plaintiff's  left 
thigh  was  dislocated  and  fractured,  and  that  he  was  otherwise  in- 
jured, and  the  evidence  shows  the  character  and  extent  of  the  injury, 
loss  of  time  is  so  far  established  that  the  jury  may  properly  take  it 
into  consideration  in  estimating  damages,  though  neither  the  declara- 
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business,  and  thereby  lost  profits,  he  cannot  prove  that, 
at  the  time  of  the  injury,  he  was  receiving  a  compen- 
sation of  $3,000  per  annum  for  his  services  as  a  trav- 
eling salesman.  The  declaration  must  allege  such  a 
special  contract  in  order  to  let  in  evidence  thereof.^ ^ 

Damages  for  mental  suffering  may  be  recovered  as 
incidental  to  physical  pain,  though  the  mental  suffer- 
ing is  not  pleAded/^  Under  a  general  allegation  that 
plaintiff  was  "greatly  injured,  cut,  bruised,  and  wouud- 
ed,  internally  and  externally,  about  his  hip  and  spine," 
evidence  is  admissible  that  he  suffered  both  physical 
and  mental  i)ain/*     But,  in  an  action  for  ejection,, evi- 

tion  nor  the  evidence  shows  the  exact  number  of  days  lost  by  phiin- 
ti£f.  Chicago  City  Ry.  Co.  v.  Hastings,  130  111.  251,  2G  N.  E.  o'J4. 
Under  a  compaint  alleging  that  plaintiff  was  compelled  to  remain 
away  from  his  business  for  about  six  weeks  because  of  his  injuries, 
he  is  entitled  to  show  his  loss  of  earnings  during  this  period.  Carples 
V.  Railroad  Co!  (Sup.)  44  N.  Y.  Supp.  (JTtt. 

12  Wabash  "W^  Ky.  Co.  v.  Friedman,  146  111.  583,  80  N.  E.  353,  and 
34  N.  E.  1111.  But  under  an  allegation  in  a  complaint  for  personal 
injuries  that  plaintiff  was  disabled  from  his  labor,  and  suffered  a  loss 
of  power  to  labor,  it  is  competent  to  show  what  wages  he  earned  be- 
fore the  injury  and  what  afterwards.  Miller  v.  Railway  Co.,  73  Hun, 
512,  2G  N.  Y.  Supp.  1G2.  Under  an  allegation  that  plaintiff  was  a 
skillful  carpenter,  that  his  injuries  necessarily  impaired  his  ability  to 
labor,  and  were  permanent,  evidence  as  to  his  rate  of  earnings  prior  to 
the  injury  is  admissible,  though  not  specifically  alleged.  Christie  y. 
Railroad  Co.  (Tex.  Civ.  App.)  39  S.  W.  638. 

13  Caldwell  v.  Railroad  Co.,  7  Misc.  Rep.  67,  27  N.  Y.  Supp.  3!i7. 

1-4  Texas  tV:  1'.  Ry.  Co.  v.  Curry,  64  Tex.  85.  The  court  said:  "Tlic 
law  infers,  wlieu  such  injuries  to  tlie  person  are  shown  to  have  existed 
as  are  alleged  and  proved  in  this  case,  that  physical  pain  resultetl 
therefrom;  for  by  common  observation  we  know  that,  in  the  ordinary 
operations  of  natural  laws,  pain  is  a  necessary  result  of  such  injuries, 
unless  the  condition  of  the  injiu-ed  person  is  abnormal,  wliich  will  not 
be  presumed.    This  is  equally  true  as  to  mental  suffering;    for  it  is 
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dence  as  to  mental  suffering  is  not  admissible  if  not 
pleaded/^  So,  a  general  allegation  in  a  petition  that 
plaintiff's  expulsion  from  a  train  caused  iiim  mental 
distress  is  not  sufficient  to  authorize  the  admission  of 
evidence  that  he  suffered  anxiety  about  a  sick  child, 
on  whose  account  he  desired  to  reach  home  as  soon  as 
possible/® 

§  445.     SAME— DEFENDANT'S  PLEADINGS. 

At  common  law,  in  an  action  on  the  case,  the  plea 
of  the  general  issue  enabled  defendant,  not  only  to  con- 
test the  truth  of  the  facts  alleged  in  the  declaration, 
but  to  give  in  evidence  anything  which  would,  in  eq- 
uit}^  and  conscience,  under  existing  circumstances,  pre- 
clude plaintiff  from  recovering.^  But,  under  the  gen- 
eral denial  of  the  Code,  evidence  of  a  distinct  affirm- 
contrary  to  common  experience  and  the  laws  of  man's  existence  and 
nature  that  any  sane,  healthy,  and  robust  person,  by  physical  injuries, 
may  be  made  a  cripple  for  life  in  a  matter  affecting  his  health,  com- 
fort, or  capacity,  without  mental  pain  resulting  from  the  clianged 
condition." 

15  Indianapolis,  B.  &  W.  R.  Co.  v.  Milligan,  50  Ind.  392. 

16  Gulf,  C.  &  S.  F.  Ky.  Co.  v.  Hurley,  74  Tex.  593,  12  S.  W.  226.  Spe- 
•cial  damages,  such  as  sicliness  and  disappointment  caused  by  the  fail- 
ure of  a  train  to  stop  at  a  signal  station,  and  take  on  a  passenger,  must 
T)e  averred  in  the  declaration  to  be  made  the  basis  of  a  recovery.  Illi- 
nois Cent.  R.  Co.  v.  Siddons,  53  111.  App.  607.  In  an  action  for  the 
•ejection  of  a  passenger,  an  allegation  of  special  damages  for  expenses 
incurred  "for  telegrams  necessary  to  inform  his  family  and  business 
associates  of  his  whereabouts,"  does  not  authorize  proof  that  plaintiff 
had  by  telegram  requested  his  brother  to  attend  to  a  matter  of  busi- 
ness for  him.  Alabama  G.  S.  R.  Co.  v.  Tapia,  94  Ala.  220,  10  South. 
236. 

§  445.     1  1  Chit.  PI.  490,  491. 
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ative  defense  is  not  admissible,  and  the  only  evideiice 
which  defendant  is  entitled  to  "ive  under  this  plea  is 
limited  to  a  contradiction  of  plaintiff's  proof,  and  to 
the  disproval  of  the  case  made  by  him." 

In  an  action  for  personal  injuries,  where  the  pe- 
tition alleges  that  they  were  caused  by  the  negligence 
of  defendant's  servants,  it  is  competent  for  defendant, 
under  the  plea  of  the  general  denial,  to  show  that  the 
servants  operating  the  train  when  the  injuries  occurred 
were  not  its  servants,  but  of  a  receiver  operating  the 
road  under  the  decree  of  a  court  of  competent  jurisdic- 
tion.^ So,  where  tlie  petition  alleges  that  the  conduc- 
tor "compelled"'  plaintiff  to  jump  from  a  moving  train, 
defendant  may  prove,  under  a  general  denial,  that 
plaintiff  voluntarily  jumped  off.*  So,  in  an  action  for 
the  ejection  of  a  colored  woman  from  the  ladies'  room 
at  a  station,  and  compelling  her  to  go  into  the  room  set 
apart  for  men,  defendant  may  prove,  under  the  gen- 
eral denial,  that  the  room  from  which  plaintiff  was  ex- 
pelled was  not  the  "hidies'  room,"  but  the  room  for 
"whites,"  and  that  the  other  was  not  the  room  for 
"males,"  but  for  blacks  of  both  sexes. ^ 

But  an  allegation,  in  the  petition,  of  infancy  and  the 
appointment  of  a  next  friend,  is  not  put  in  issue  by  a 
general  denial,  and  a  failure  of  proof  as  to  these  allega- 
tions is  not  fatal  after  a  verdict  in  plaintiff's  favor."  So, 

2  Tom.  Koni.  §  6G0, 

8  Kansas  &  G.  S.  L.  Ry.  Co.  v.  Dorough,  72  Tex.  lOS.  10  S.  W.  711. 

4  St.  Clair  v.  Railway  Co.,  29  Mo.  App.  76. 

6  Smith  V.  Cliamberlain,  38  S.  C.  529,  17  S.  E.  371. 

6  Randolph  v.  Railway  Co.,  IS  Mo.  App.  009. 
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the  regulations  of  a  railroad  company  mnst  be  pleaded 
to  be  admissible  in  evidence  as  a  justification  for  an 
assault  on  a  passenger  by  the  conductor,'  or  for  failure 
to  stop  the  train  at  plaintiff's  destination.^ 

Where  the  answer  sets  up  particular  acts  as  con- 
tributory negligence,  evidence  as  to  other  acts  of  con- 
tributory negligence  is  properly  excluded." 

§  446.     SAME— WAIVER  OF  OBJECTIONS. 

An  objection  that  testimony  is  not  admissible  under 
the  pleadings  should  be  taken  when  the  testimony  is 
offered,  or  it  is  waived.^  To  enable  a  party  to  raise 
the  question  on  appeal,  it  must  appear  that  he  has 
taken  proper  objections  at  the  trial.  Where  no  objec- 
tion is  made  to  the  introduction  of  the  evidence  in  the 
trial  court,  and  no  question  of  variance  is  raised  by  mo- 
tion to  exclude  or  strike  out  the  testimony  or  otherwise, 
the  question  cannot  be  raised  for  the  first  time  on  ap- 
peal.^ 

7  Tier  v.  Finch,  29  Barb.  (N.  Y.)  170. 

8  Hicks  V.  Railroad  Co.,  68  Mo.  329.  :Matter  in  abatement  of  a  per- 
sonal injury  suit,  based  on  a  cliampertous  contract  between  plaintiff 
and  his  attorney,  must  be  pleaded  to  be  available,  and.  unless  plead- 
ed, evidence  tending  to  establish  such  contract  is  not  admissible.  Al- 
lison V.  Railroad  Co.,  42  Iowa,  274. 

sAtchison,  T.  &  S.  F.  R.  Co.  v.  Dickey,  1  Kan.  App.  770,  41  Pac.  1070. 

§  446.  1  Chicago  &  A.  R.  Co.  v.  Byrum.  153  lU.  131.  38  N.  E.  578,  af- 
firming 48  111.  App.  41;  Mellor  v.  Railway  Co.,  105  Mo.  455,  16  S.  W. 
849;    Shenandoah  Val.  R.  Co.  v.  Moose.  83  Ya.  827.  3  S.  E.  796. 

2  Chicago,  B.  &  Q.  R.  Co.  v.  Dickson,  143  111.  368,  32  N.  E.  3S0;  Id.,  42 
III.  App.  ;M"6. 
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CHAPTER  XXXIII. 

EVIDENCE— COMPETENCY,  RELEVANCY,  AND  MATE- 
RIALITY. 

§  447.  Knowledge  of  Defects  or  Incomiietency. 

448.  Custom  and  Usage. 

449.  Other  Acts  of  Negligence. 

450.  Other  Accidents. 

451.  Other  Defects. 

452.  Subsequent  Precautions  and  Repairs. 

453.  Declarations  against  Interest. 

454.  Same — By  Agents  or  Employes. 

455.  Declarations  in  Favor  of  Party  Making  Them. 

456.  Same— Declarations  and  Exclamations  of  Pain. 

457.  Declarations  and  Acts  of  Third  Persons. 

458.  Real  or  Demonstrative  Evidence. 

459.  Photographs. 

460.  Physical  Examination  of  Plaintiff. 

461.  Best  Evidence — Evidence  on  Former  Trial. 

462.  Miscellaneous  Decisions— Negligence  and  Contributory  Negli- 

gence. 

463.  Same— In  Actions  for  Ejection  and  Wrongful  Arreat. 

464.  Same— As  to  Damages  and  Injuries. 

465.  Opinion  Evidence. 

466.  Same — As  to  Injuries  and  Damages. 

467.  Expert  Evidence. 

468.  Same— On  What  Subjects  Competent. 

469.  Same — Medical  Experts. 

470.  Same— Medical  Opinions  Based  on  Statements  Made  out  of 

Court. 

471.  Same — Examination  of  Experts. 

472.  Privileged  Communications. 

There  are  no  rules  touching  the  admissibility  of  evi- 
dence that  are  peculiar  to  actions  against  carriers  for 
injuries  to  passengers,  or  for  breach  of  smj  of  their 
duties  towards  passengers.     But,  in  view  of  the  fact 
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that  no  text-book  treats  the  subject  exhaustively,  it  has 
seemed  desirable  to  state  with  some  fullness  rules  of 
evidence  announced  by  the  courts  in  deciding  cases  in- 
volving the  rights  of  carrier  and  passenger. 

§  447.     KNOWLEDGE  OF  DEFECTS  OR  INCOMPE- 
TENCY. 

On  the  question  of  negligence,  it  is  competent  for 
plaintiff  to  show  that  defendant  had  knowledge  of  the 
unsafe  condition  of  its  means  of  transportation,  or  of 
the  incompetency  of  its  servants,  though  plaintiff  is  not 
bound  to  prove  such  knowledge.  Thus,  evidence  that, 
prior  to  the  accident  sued  for,  the  attention  of  a  steam- 
boat owner's  servants  and  agents  was  called  to  the 
unsecure  condition  of  a  gangway  used  by  passengers  to 
board  the  boat  is  competent.^      So,  in  an  action  for  in- 

§  447.  1  Parker  v.  Steamboat  Co.,  101)  Mass.  449.  Where  a  pas- 
senger on  a  steamer  is  injm'ed  by  being  struck  by  a  small  boat, 
which  fell  from  its  fastenings  while  occupied  by  other  passengers,  evi- 
dence that  passengers  had  been  in  the  habit  of  sitting  in  it  so  fre- 
quently that  the  officers  of  the  steamer  must  have  known  of  it  is  ad- 
missible on  the  question  whether  they  took  proper  precautions  to  pre- 
vent any  danger  which  might  reasonably  be  anticipated  from  such  oc- 
cupation. Simmons  v.  Steamboat  Co.,  97  Mass.  361.  On  the  ques- 
tion as  to  the  admissibility  of  evidence  that  the  master  had  knowl- 
edge of  the  servant's  incompetency,  the  authorities  ai"e  in  conflict. 
Evidence  as  to  the  employment  of  incompetent  servants  was  held  ad- 
missible in  Bigley  v.  Williams,  80  Pa.  St.  107;  Pennsylvania  R.  Co. 
V.  Books,  57  Pa.  St.  339.  But,  on  the  other  hand,  it  has  been  held 
that,  in  view  of  the  fact  that  the  master  is  responsible  for  the  negli- 
gence of  the  servant  under  the  rule  respondeat  superior,  evidence  of 
knowledge  of  incompetency  on  the  part  of  the  master  is  immaterial 
and  irrelevant.  Warner  v.  Railroad  Co.,  44  X.  Y.  405;  Cunningham 
V.  Railway  Co.  (Cal.)  47  Pac.  4.52. 
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juries  to  a  passenger  on  a  stagecoacli,  caused  by  the 
shying  of  one  of  the  horses,  evidence  as  to  prior  acts  of 
viciousness  on  the  part  of  this  horse  is  admissible  to 
show  its  character  and  defendant's  knowledge  thereof.^ 
iio,  evidence  as  to  the  general  reputation  of  a  street-car 
horse,  among  the  drivers  and  employes  of  the  company, 
as  unsafe  and  unreliable,  is  admissible,  as  showing  the 
negligence  of  the  company  in  providing  such  an  animal, 
and  using  it  after  the  company  knew  or  should  have 
known  the  unfitness  of  the  horse  for  the  work.^  In  an 
action  for  injuries  to  a  passenger  on  a  street  car  caused 
by  the  breaking  of  a  trolley  wire,  evidence  that  the 
wire  had  been  the  subject  of  frequently  recurring  acci- 
dents is  admissible  to  show  that  the  company  had  no- 
tice of  its  unsafe  condition.^  In  an  action  against  a 
railroad  company  for  personal  injuries,  after  it  is  shown 
that  the  accident  was  caused  by  the  negligence  of  a 
switchman,  and  that  he  was  intoxicated  at  the  time, 
evidence  that  he  was  a  man  of  intemperate  habits,  and 
that  this  was  known  to  the  officers  of  the  company  hav- 
ing the  power  to  employ  and  discharge  subordinates,  is 
competent  to  show  gross  negligence  on  the  part  of  the 
company,  with  a  view  of  claiming  exemplary  damages. ' 

2  Konuon  v.  Gilmer,  5  Mout.  257,  5  Pac.  847,  affirmed  131  U.  S.  22, 
9  Sup.  Ct.  6m. 

3  Wormsdorf  v.  Railway  Co..  75  Mich.  472,  42  N.  W.  1000.  But 
evidence  of  general  knowledge  and  rumor  among  the  employes  of  a 
street-railway  company  that  a  car  had  been  on  the  road  ever  since  it 
was  built  is  hearsay  and  irrelevant.     Id. 

i  Richmond  Railway  iV:  Electric  Co.  v.  Bowles,  {)2  Va.  738,  24  S.  E. 
3SS. 

5  Cleghorn  v.  Railroad  Co.,  50  N.  Y.  44.  So.  in  an  action  by  a  pasr 
senger  against  the  oAvner  of  a  steamboat  for  injuries  caused  by  negli- 
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Evidence  that  defendants  were  cautioned  by  a  skilled 
mechanic,  who  had  repaired  their  elevator,  that  they 
were  running  it  carelessly,  is  competent  and  material 
to  show  a  knowledge  by  defendants  that  they  were 
operating  it  incautiously  and  carelessly.* 

§  448.     CUSTOM  AND  USAGE. 

A  custom  cannot  justify  the  doing  of  an  act  clearly 
negligent,  nor  can  a  custom  render  that  negligent 
which  is  clearly  not  so.^  But,  where  the  quality  of  the 
act  in  respect  of  its  being  negligent  or  otherwise  is  not 
obvious,  it  is  always  proper  to  consider  what  other  per- 
sons of  ordinary  prudence,  who  are  engaged  in  the  same 
calling,  under  like  circumstances,  are  in  the  habit  of 
doing  or  ordinarily  do.  This  is  the  universal  test  of 
negligence.^  Thus,  where  it  is  claimed  that  a  drover 
accompanying  stock  is  guilty  of  negligence  in  walking 
aloiig  on  top  of  a  cattle  train,  evidence  that  such  is  the 
custom  of  stockmen  is  admissible,  both  for  the  purpose 
of  rebutting  the  charge  of  contributory  negligence,  and 

gence  or  unskillfiilness  of  the  engineer,  defendant  may  prove,  not  as 
affecting  compensatory,  but  as  affecting  punitive,  damages,  that  the 
engineer,  though  unlicensed,  was  a  slvillful  one.  Fay  v.  Davidson, 
13  Minn.  523  (Gil.  491).  But  testimony  of  the  president  of  a  street- 
car company,  as  to  the  degree  of  care  exercised  before  the  injury  in 
the  selection  of  drivers  for  its  horse  cars,  is  not  material  to  the  ques- 
tion whether  the  driver  was  negligent  at  the  time  of  the  injury.  Au- 
gusta &  S.  R.  Co.  V.  Randall,  85  Ga.  297,  11  S.  E.  706. 

6  Treadwell  v.  Whittier,  80  Cal.  574,  22  Pac.  266;    Smith  v.  Whittier, 
95  Cal.  279,  30  Pac.  529. 

§  448.     1  Black,  Ace.  Cas.  §§  37,  38. 

a  Chicago,  M,  &,St.  P.  Ry.  Co.  v.  Carpenter,  5  C.  C.  A.  551,  56  Fed. 
451. 
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for  the  purpose  of  showing  that  railroad  companies 
permit  stockmen  to  pass  over  the  tops  of  freight  trains 
on  the  running  boards  provided  for  that  purpose,  when 
the  vicissitudes  of  the  journey  render  it  necessary  to  do 
so  to  reach  their  stock  and  attend  to  it,  and  to  return  to 
the  caboose.^ 

Where  negligent  defective  construction  is  charged, 
testimony  is  admissible  to  show  that  structures  of  a 
similar  nature  are  or  are  not  generally  constructed  in 
a  similar  manner.  Hence,  in  an  action  for  injuries  sus- 
tained in  falling  from  the  unguarded  end  of  defend- 
ant's elevated  railroad  station  platform  while  looking 
for  a  urinal,  plaintiff  may  show  that  on  all  other  elevat- 
ed railroads  the  exposed  ends  of  platforms  are  guard- 
ed in  some  way,  and  that  urinals  are  in  use  on  such 
roads.* 

In  an  action  for  injuries  received  in  alighting  from 
a  train  within  the  limits  of  a  station,  but  not  at  a  point 
where  passengers  were  expected  to  leave,  evidence  of 
the  usage  of  the  road  that  one  train  should  not  enter 
the  station  while  another  train  is  engaged  in  receiving 

3  Id.  Evidence  of  a  custom  of  a  railroad  company  to  carry  drovers 
through  its  yards  on  its  cuyines  and  cars  containing  stoclc  is  admis- 
sible to  show  the  authority  of  defendant's  servants  to  thus  carry  de- 
ceased, and  to  show  tliat,  at  the  time  of  the  accident,  he  was  a  pas- 
senger. Lake  Shore  &  M.  S.  R.  Co.  v.  Brown,  128  111.  102,  ISO,  14 
N.  E.  197. 

4  Jarvis  v.  Raih-oad  Co.  (City  Ct.  Brook.)  IG  N.  Y.  Supp.  96,  affirmed 
133  N.  Y.  G23,  30  N.  E.  11.50.  But,  in  an  action  for  lunsonal  injuries 
received  in  ahghting  from  a  train,  the  mere  fact  that  the  platform 
where  plaintiff  alighted  was  higher  than  that  at  another  station  of 
the  road  is  immaterial.  Nichols  v.  Railway  Co.,  (58  Iowa.  732,  2S  N. 
W.  44. 
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and  discharging  passengers  there  is  admissible  for  tli(^ 
railroad  company  to  show  that  its  train  hands  man- 
aged the  train  in  a  proper  manner.  "^  In  an  action  for 
personal  injuries  sustained  because  of  defendant's  al- 
leged failure  to  afford  plaintiff  a  reasonable  oppor- 
tunity' to  alight,  evidence  as  to  the  customary  length 
of  stop  of  the  train  at  that  station  is  admissible  against 
defendant  to  show  what  it  had  considered  a  reasonable 
time." 

Evidence  of  a  custom  or  habit  may  also  be  admissible 
to  corroborate  or  to  contradict  the  testimony  of  a  wit- 
ness as  to  the  existence  of  some  fact,  on  the  theory  that 
what  had  theretofore  usually  been  done  was  also  done 
at  the  time  in  question.  Thus,  in  an  action  for  in- 
juries sustained  in  alighting  from  a  train  at  a  point  100 
feet  from  the  station  building,  evidence  that  it  was  cus- 
tomary for  the  train  to  stop  at  that  point  is  admis- 
sible to  support  plaintiff's  testimony  that  the  train  was 
stationary  when  she  attempted  to  alight,  and  to  con- 
tradict defendant's  that  it  made  no  stop  until  it  reach- 
ed the  station  building.^  So,  in  such  a  case,  where  de- 
fendant puts  in  evidence  that  at  the  time  of  the  injury 
the  train  was  stopped  as  long  or  longer  than  usual, 
plaintiff  may  shoAv  in  rebuttal  that  about  the  time  of 
the  injury  defendant's  trains  frequently  passed  that 

5  Floyti-up  V.  Railroad,  1G3  Mass.  152,  39  N.  E.  797. 

6  Fuller  V.  Railroad  Co.,  21  Conn.  557.  So,  in  such  a  case,  evidence 
is  competent  as  to  the  length  of  time  that  the  train  actually  stopped, 
and  also  as  to  the  average  length  of  time  for  stops  at  such  station  by 
passenger  trains.  Chesapeake  iV;  O.  Ry.  Co.  v.  Reeves'  Adm'r  (Ky.) 
11  S.  W.  406. 

7  Alexandria  &  F.  R.  Co.  v.  Herndon,  87  Ya.  193,  12  .S.  E.  289. 
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station  without  stopping  a  sufficient  lengtli  of  time  to 
enable  passengers  to  alight.® 

But  evidence  as  to  the  existence  of  a  custom  in  doing 
a  particular  act  is  not  admissible,  in  the  absence  of  in- 
dependent testimony  that  the  act  was  done  at  'the  time 
in  question.  Thus,  in  an  action  for  personal  injuries 
alleged  to  have  been  sustained  by  falling  over  a  stool 
while  passing  from  one  car  to  another  at  a  station,  evi- 
dence that  it  was  the  custom  of  the  company  to  leave 
the  stool  on  the  station  platform  to  assist  lady  passen- 
gers to  enter  the  train  is  not  admissible  on  behalf  of 
the  company  to  show  that  the  stool  was  not  on  the 
car,  without  some  affirmative  evidence  on  its  part  that 
the  stool  was  in  its  place  at  the  time  of  the  accident." 

8  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland,  82  Tex.  1G6,  18  S.  W.  96. 
lu  an  action  for  personal  injuries  it  was  a  material  question  whether 
a  gas  burner  In  the  rear  of  defendant's  station  was  lighted  at  the 
time  of  the  accident.  Two  of  defendant's  witnesses  testified  that  it 
was,  but  on  cross-examination  they  admitted  that  they  had  no  mem- 
ory of  that  particular  night,  and  that  they  knevr  it  was  lighted  becau.se 
the  uniform  custom  before,  at,  and  after  the  time  of  the  accident  was 
to  light  the  burner  every  night.  Held,  that  plaintiff  might  contradict 
this  evidence  by  showing  that,  after  the  accident,  this  burner  was 
often  unlighted  in  the  evening.  WentAvorth  v.  Railroad  Co.,  143 
Mass.  248,  9  N.  E.  5GB.  In  an  action  for  personal  injuries  alleged  to 
have  been  caused  by  the  intoxication  of  the  train  hands,  evidence 
that  the  engineer  was  in  the  habit  of  drinking  is  admissible,  in  con- 
nection with  evidence  that  he  had  been  drinking  intoxicating  liquor 
within  30  minutes  of  the  time  the  accident  occurred.  Pennsylvania 
Co.  V.  Newmeyer,  129  Ind.  401,  28  X.  E.  860.  But  in  an  action  for  per- 
sonal injiu'ies,  where  the  defense  is  that  plaintiff  Avas  intoxicated  at 
the  time  of  the  accident,  evidence  that  he  was  in  the  habit  of  becom- 
ing intoxicated  two  or  three  years  before  the  accident  is  inadmissable. 
Kingston  v.  Railway  Co.  (Mich.)  70  X.  W.  31.".. 

0  Hardeman  v.  English.  79  Ga.  387,  5  S.  E.  70;  Mayfield  v.  Railroad 
Co..  87  Ga.  374.  13  S.  E.  4.59. 
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§  449.     OTHER  ACTS  OF  NEGLIGENCE. 

Where  the  issue  is  whether  A,  did  a  particular  thing, 
it  is  generally  inadmissible  to  put  in  evidence  the  fact 
that  he  did  a  similar  thing  at  some  other  time.  To  ad- 
mit evidence  of  such  collateral  acts  would  be  to  oppress 
the  party  implicated  by  trying  him  on  a  case  as  to 
Avhich  he  has  no  notice  to  prepare.  Hence,  where  the 
issue  is  as  to  whether  plaintiff  attempted  to  jufnp  on  a 
moving  train  when  he  was  injured,  evidence  that  he 
had  been  in  the  habit  of  jumping  on  moving  trains  at 
that  place,  and  had  been  warned  of  the  danger,  is  not 
competent.^  So,  in  an  action  for  injuries  to  a  passen- 
ger caused  by  the  alleged  negligence  of  defendant's 
employes,  it  is  not  competent  to  show  similar  acts  of 
negligence  by  the  same  employes  at  other  times  and 
places  than  the  one  in  question.  The  evidence  of  neg- 
ligence must  be  confined  to  the  time  of  the  injury.^ 

The  supreme  court  of  California  has,  however,  reach- 
ed a  different  conclusion  on  this  question.  It  has  held 
that  where  the  issue  is  whether  or  not  plaintiff  has 

§  449.  1  Louisville  &  N.  R.  Co.  v.  Berry,  SS  Kj.  222,  10  S.  W.  472; 
Eppendorf  v.  Railroad  Co.,  (50  N.  Y.  195. 

2  Southern  R.  Co.  v.  Kendriek,  40  Miss.  .374.  VVliere  the  issue  is 
whether  the  driver  of  a  street  car  suddenly  stopped  it  while  going 
at  full  speed,  evidence  of  similar  negligent  acts  of  the  driver  at  other 
times  is  not  admissible.  Maguire  v.  Railroad  Co.,  115  Mass.  239.  In 
an  action  for  the  killing  of  a  passenger  on  a  street  car  in  a  collision 
with  a  train  at  a  crossing,  evidence  that  the  driver  of  the  street  car 
had  been  guilty  of  other  and  previous  acts  of  negligence,  at  times  and 
places  near  the  time  and  place  of  the  act  complained  of,  is  inadmissible 
to  prove  his  negligence  on  that  particular  occasion.  Railway  Co.  v. 
Ilarrell,  58  Ark.  454.  25  S.  W.  117. 
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been  guilty  of  contributory  negligence  in  jumping 
from  a  moving  train,  and  the  direct  evidence  is  con- 
flicting on  this  point,  evidence  that  within  a  year  be- 
fore the  accident  plaintiff  had  frequently  jumped  off 
the  cars  while  in  motion,  and  had  been  warned  against 
the  danger  of  so  doing,  is  admissible.' 

§  450.     OTHER  ACCIDENTS. 

Proof  of  the  happening  of  a  prior  accident  in  the 
same  place  has  frequently  been  held  competent,  upon 
the  ground  that  it  tends  to  show  that,  tested  by  actual 
use,  the  place  of  the  accident  has  been  demonstrated  to 

3  Craven  v.  Railroad  Co.,  72  Cal.  545,  13  Pac.  878.  The  court  said: 
"There  is  no  doubt  of  the  general  rule  applicable  to  criminal  cases, 
that,  on  the  trial  of  a  defendant  for  a  particular  crime  charged,  evi- 
dence of  the  commission  of  other  crimes  cannot  be  introduced.  The 
same  rule  seems  to  apply  in  civil  cases,  where  it  is  sought  to  show 
that  some  specific  act  was  done  maliciously,  or  that  it  was  done  in- 
tentionally with  some  definite  purpose,  and  not  carelessly,  from  mere 
force  of  habit.  But  when,  in  the  absence  of  any  question  of  evil  in- 
tent, or  of  any  intent  at  all,  the  point  of  fact  to  be  determined  is 
whether  or  not  a  person  did  a  particular  thing,  or  did  it  in  a  particular 
way,  and  the  direct  evidence  as  to  the  fact  is  conflicting,  then  evi- 
dence is  admissible  to  show  that  he  was  in  the  habit  of  doing  the 
thing  in  question,  or  accustomed  to  do  it  in  a  particular  way.  A  sensi- 
ble man,  called  upon  out  of  court  to  determine  whether  or  not  a  cer- 
tain person  had  on  a  certain  occasion  carelessly  jumped  off  a  moving 
train  of  cars,  and  finding  the  direct  testimony  as  to  the  matter  con- 
flicting, would  naturally  and  properly  give  some  weight  to  the  fact 
that  the  person  was  in  the  habit  of  alighting  from  cars  in  that  man- 
ner." In  Fuller  v.  Railway  Co.,  75  Hun,  273,  26  N.  Y.  Supp.  1078, 
it  was  held  that,  in  an  action  for  injuries  received  while  boarding  a 
street  car,  caused  by  its  sudden  starting,  plaintiff  may  testify  that 
the  driver  suddenly  started  the  car  while  she  attempted  to  leave  it,  as 
bearing  on  his  competency. 
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be  unsafe  and  dangerous.^  Thus,  in  an  action  for  in- 
juries sustained  by  a  passenger  in  falling  in  the  night- 
time from  a  station  platform,  three  feet  above  the 
ground,  evidence  that  two  other  persons  had  fallen 
from  the  platform  at  the  same  point,  under  similar  cir- 
cumstances, is  competent  to  show  that  the  place  Avas 
unsafe  and  dangerous."  So,  in  an  action  for  injuries 
sustained  in  the  derailment  of  a  car,  evidence  is  admis- 
sible to  show  that  other  trains  had  run  off  the  track  at 
or  about  the  same  place  within  a  short  time  before  the 
accident  complained  of.^  So,  in  an  action  for  injuries 
to  a  passenger  in  alighting  from  a  rear  car  which  had 
not  been  drawn  up  to  the  depot  platform,  evidence  that 
other  passengers  had  been  injured  in  leaving  the  train 
at  the  same  place  is  admissible  to  show  negligence  in 
not  providing  a  longer  platform,  as  well  as  on  the  ques- 
tion whether  passengers  left  the  train  at  this  place  with 
the  knowledge  and  permission  of  defendant.*  So, 
where  defendant  claims  that  plaintiff  jumped  from  a 
moving  street  car,  while  plaintiff  contends  that  he  was 
thrown  therefrom  by  reason  of  its  coming  to  a  sudden 
stop,  evidence  that  another  person  was  thrown  from 

§  450.  1  Brady  v.  Railroad  Co.,  127  N.  Y.  46,  27  N.  E.  3tJS,  reversing 
6  N.  Y.  Supp.  583. 

2  Missouri  Pac.  Ry.  Co.  v.  Neiswanger,  41  Kau.  621,  21  Pac.  5S2, 

3  Mobile  it  M.  R.  Co.  v.  Ashcraft,  48  Ala.  15,  49  Ala.  305;  Brooklyn 
St.  R.  Co.  V.  Kelley,  6  Ohio  Cir.  Ct.  R.  1-55. 

4  Bullard  v.  Railroad,  CA  N.  H.  27,  5  Atl.  83S.  In  an  action  for 
personal  injuries  caused  by  plaintifif's  slipping  between  the  car  step 
and  a  platform  while  alighting  from  a  street  car,  evidence  that  other 
persons  had  been  injured  by  slipping  or  falling  between  a  car  step 
and  the  same  platform  is  admis.sible.  Rogers  v.  Trustees  of  New 
York  &  Brooklyn  Bridge  (Sup.)  42  N.  Y.  Supp.  1046. 
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the  car  at  the  same  time  as  plaintiff  is  relevant  to  the 
issiie.^  But,  in  an  action  for  injuries  to  a  passenger  in 
alighting  caused  by  the  starting  of  the  train,  it  is  not 
competent  for  plaintiff  to  prove  that  another  passenger 
on  another  day  fell  while  alighting  from  the  train  be- 
cause it  failed  to  stop  a  reasonable  time.  Such  evi- 
dence is  within  the  general  rule  that  similar  or  the 
habitual  conduct  of  defendant  is  not  admissible  to 
show  the  existence  or  absence  of  negligence  in  a  given 
case." 

Evidence  of  accidents  occurring  after  the  one  sued 
for,  by  reason  of  a  defective  structure,  is  not  admis- 
sible. Such  evidence  could  be  competent  only  for  the 
purpose  of  showing  that  by  experience  defendant  had 
learned  that  the  structure  was  insuflflcient,  and  still 
maintained  it  in  that  defective  condition.'  So,  evi- 
dence of  the  occurrence  of  similar  accidents  at  a  phice 
other  than  the  one  in  question  is  inadmissible,  in  the 
absence  of  evidence  that  the  conditions  of  the  two 
places  were  similar.® 

Evidence  of  the  nonoccurrence  of  a  similar  accident 
to  the  one  in  suit  may  also  be  admissible  on  the  ques- 
tion of  the  carrier's  negligence.      In  Georgia,  it  has 

B  Fogel  V.  Railway  Co.  (Cal.)  42  Fac.  5G5. 

6  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland,  82  Tex.  166,  18  S.  W.  96. 
In  an  action  for  the  death  of  a  passenger  who,  in  the  nighttime,  step- 
ped from  a  ferryboat,  the  chain  guard  and  barriers  across  the  bow 
of  which  were  down,  evideuce  that  similar  accidents  occurred  at  the 
same  place,  under  similar  circumstances,  is  not  admis.sible.  Davis 
V.  Railroad  Co.,  8  Or.  172. 

7  Johnson  v.  Railway  Co.,  52  Hun,  111,  4  N.  Y.  Supp.  848. 

8  Brady  v.  Railroad  Co.,  127  N.  Y.  46,  27  N.  E.  368,  reversing  6  N. 
Y.  Supp.  5ou. 
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been  held  that  in  an  action  for  injuries  to  a  passenger^s 
eye,  which  was  struck  by  a  spark  or  cinder  emitted 
from  the  locomotive,  evidence  that  no  similar  accident 
had  ever  been  heard  of  before  or  since  is  admissible, 
since  a  carrier  of  passengers  is  not  obliged  to  foresee 
and  provide  against  accidents  which  have  not  been 
known  to  occur  before,  and  which  may  not  reasonably 
be  expected.* 

§  451.     OTHER  DEFECTS. 

By  the  weight  of  authority,  in  an  action  for  injuries 
to  a  passenger  in  a  railroad  wreck,  alleged  to  have  re- 
sulted from  defendant's  negligence  in  allowing  the 
track  to  be  out  of  repair,  evidence  as  to  the  general  bad 
condition  of  the  track  in  the  immediate  vicinity  of  the 
accident  is  competent,  and  plaintiff  need  not  confine 
himself  to  tbe  exact  point  of  derailment.^  "Evidence 
as  to  the  condition  of  the  track  need  not  necessarily  be 
confined  to  the  precise  spot  of  the  accident;  but  it  is 
within  the  discretion  of  the  trial  court  to  admit  evi- 
dence that  the  general  condition  of  that  portion  of  the 
road  which  included  the  place  where  the  accident  oc- 
curred had  long  been  bad,  and  that  the  rails  had  been 

9  Higgins  V.  Railroad,  73  Ga.  149.     See,  also,  aute,  §  12,  as  to  uu- 
foreseen  accidents. 

§  451.  1  Ohio  Yal.  Ry.  Co.  v.  Watson's  Adm'r,  93  Ky.  G54,  21  S. 
W.  244;  Union  Pac.  Ry.  Co.  v.  Hand,  7  Kan.  238;  Texas  &  P.  Ry. 
Co.  v.  De  Milley,  60  Tex.  194;  Missouri  Pac.  Ry.  Co.  v.  Collier,  02 
Tex.  318;  Texas  Trunk  Ry.  Co.  v.  Johnson,  86  Tex.  421,  25  S.  W. 
417;  Nasliville,  C.  &.  St.  L.  R.  Co.  v.  Johnson,  15  Lea  (Temi.)  677; 
Murphy  v.  Railroad  Co.,  66  Barb.  (N.  Y.)  125.  But  testimony  as  to  the 
condition  of  the  track  a  mile  and  a  half  from  the  place  of  the  accident 
is  too  remote.  Sidekum  v.  Railway  Co.,  93  Mo.  4U0,  4  S.  W.  701. 
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ill  use  for  a  great  many  years.  Such  evidence  has 
some  tendency  to  prove  both  that  a  worn-out  rail  was 
the  cause  of  the  accident,  and  that  defendant  had  neg- 
lected to  repair  the  defect."  ^  Thus,  in  an  action  for 
personal  injuries  sustained  in  the  derailment  of  a  train, 
caused  by  the  giving  way  of  a  rail  in  consequence  of  the 
defective  condition  of  the  ties,  evidence  that  other  rails 
and  ties  in  the  vicinity  of  the  accident  were  old  and 
rotten  is  competent,  as  affording  a  stronger  inference 
that  defendant's  employes  knew  of  the  perilous  condi- 
tion of  the  track. ^  So,  in  an  action  against  a  railroad 
company  for  injuries  sustained  by  the  fall  of  a  bridge 
over  which  the  train  was  passing,  where  the  stability 
of  the  whole  structure  is  involved  in  the  charge  of  neg- 
ligence in  the  complaint,  it  is  competent  to  give  evi- 
dence of  the  condition,  at  the  time  of  the  accident,  of 
portions  of  the  bridge  left  standing  and  not  immediate- 
ly involved  in  the  wreck;  the  entire  bridge  having  been 
built  at  the  same  time,  and  subject  to  the  same  agen- 
cies of  decay.*  So,  w^here  plaintiff's  case  proceeds  on 
the  theory  that  he  was  injured  by  the  rapid  running  of 
his  train  over  an  imperfect  track,  it  is  competent  for 
him  to  show  the  condition  of  the  track  over  which  the 
train  had  to  pass  before  it  was  derailed.^  So,  in  an 
action  for  injuries  sustained  in  the  derailment  of  a  car 
owing  to  the  breaking  of  a  rail,  evidence  is  competent 
that  the  broken  rail  had  been  put  down  in  place  of  an- 
other which  had  broken  on  the  morning  of  the  acci- 

2  A'icksburg  &  M.  R.  Co.  v.  Putnam,  118  U.  S.  545,  7  Sup.  Ct.  1. 
8  Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  9  South.  722. 
4  Leonard  v.  Southern  Pac.  Co.,  21  Or.  555,  28  Pac.  887. 
6  Jacksonville  S.  E.  Ry.  Co.  v.  South  worth,  135  111.  250,  25  N.  E.  1093. 
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dent  at  exactly  the  same  place.  The  fact  that  a  uiuii- 
ber  of  rails  had  broken  in  quick  succession  at  the  same 
place  invites  attention  to  that  place,  and  also  raises  an 
inference  that  the  roadway  was  defective.® 

The  authorities  on  this  subject  are  not,  however,  uni- 
form. Several  courts  have  held  that,  in  an  action  for 
injuries  to  a  passenger  caused  by  a  defective  track,  it  is 
error  to  admit  evidence  of  other  defects  in  the  track  not 
in  the  same  vicinity,  and  which  could  not  have  contrib- 
uted to  the  accident  In  an  action  for  injuries  caused 
by  a  train  leaving  the  track  at  a  switch,  evidence  as  to 
the  condition  of  the  roadbed  at  places  other  than  the 
place  of  the  accident  is  incompetent.^ 

As  a  general  rule,  evidence  of  defects  in  a  railroad 
track  five  or  six  months  after  a  personal  injury  is  not 
admissible;  but,  when  connected  with  other  proof 
showing  that  the  condition  of  the  track  remained  sub- 
stantially tlie  same,  such  evidence  may  be  received  as 
tending  to  show  the  condition  at  the  time  of  the  in- 
jury, the  court  limiting  the  same  for  that  purpose.^  So, 
evidence  as  to  the  defective  condition  of  the  track  a 
month  before  the  accident  is  admissible,  when  followed 
by  evidence  that  the  condition  remained  the  same  up 

6  Cleveland,  C,  C.  &  I.  K.  Co.  v.  Newell,  104  Ind.  264,  270,  3  N.  E. 
836. 

7  Stewart  v.  Everts,  76  Wis.  35.  44  N.  W.  1092;  Grand  Rapids  & 
I.  R.  Co.  V.  Huntley,  38  Mich.  537;  Misisouri  Pac.  Ry.  Co.  v,  Mitchell. 
75  Tex.  77,  12  S.  W.  810;  Pattee  v.  Railway  Co.,  5  Dak.  267,  38  N. 
^Y.  435. 

s  Grant  v.  Railroad  Co.,  108  X.  C.  462.  13  S.  E.  209. 
9  Jacksonville  S,  E.  Ry.  Co.  v.  Southwortli,  135  111.  250,  25  N.  F 
1093. 
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to  the  time  of  the  accident.'"  So,  where,  shortly  after 
the  derailment  of  a  train,  old  ties  were  replaced  by  new 
ones,  a  witness  who  examined  the  old  ties  shortly  after 
their  replacement  may  testify  as  to  their  condition.^ ^ 

§  452.     SUBSEQUENT   PRECAUTIONS   AND    REPAIRS. 

The  alteration  and  repair  of  a  machine,  after  it  has 
caused  injury,  is  not  competent  evidence  of  negligence 
in  its  construction/  The  reason  for  this  rule  is  thus 
stated  by  the  supreme  court  of  Illinois :  ^  "Evidence  of 
precautions  after  an  accident  is  apt  to  be  Interpreted 
by  a  jury  as  an  admission  of  negligence.  The  question 
of  negligence  should  be  determined  by  what  occurred 
before  and  at  the  time  of  the  accident,  and  not  by  what 
is  done  after  it.  New  measures  and  new  devices  adopt- 
ed after  an  accident  do  not  necessarily  imply  that  all 
l)revious  devices  or  measures  were  insufficient.  *  *  * 
Persons  to  whose  negligence  accidents  may  be  al- 
io Union  Pac.  Ry.  Co.  v.  Hand,  7  Kan.  380. 

11  Chicago,  P.  &  St.  L.  Ry.  Co.  v.  Lewis,  145  111.  (37,  33  N.  E.  OGl). 
affirming  48  111.  Api).  274. 

§  4,12.  1  Columbia  &  P.  S.  R.  Co.  v.  IJawthorne,  144  U.  S.  202.  12 
Sup.  Ct.  591;  Mcrse  v.  Railway  Co.,  30  Minn.  405.  16  N.  W.  :i5S; 
Corcoran  v.  Peekskill,  lOS  N.  Y.  151,  15  N.  E.  309;  Xalley  v.  Carpi't 
Co.,  51  Conn.  524;  Dougau  v.  Transportation  Co.,  50  N.  Y.  1,  altirm- 
ing  G  Lans.  (N.  Y.)  430.  In  some  states  a  contrary  view  prevails, 
and  such  evidence  is  admissible  to  show  negligence.  Pennsylvania 
R.  Co.  V.  Hender.son,  51  Pa.  St.  315;  McKee  v.  Bidwell,  74  Pa.  St. 
218,  225;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Weaver,  35  Kan.  412,  11  Pac. 
408;  Augusta  &  S.  R.  Co.  v.  Reuz,  55  Ga.  120;  Baldwin  v.  Naviga- 
tion Co.,  4  Daly  (N.  Y.)  314. 

2  Hodges  v.  Percival,  132  111.  53,  23  N.  E.  423.  In  this  case  it  was 
held  that  the  adoption  of  a  new  device,  after  an  accident,  by  the  op- 
erator of  a  passenger  elevator,  is  not  admissible  against  him. 
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tribiited  will  hesitate  about  adopting  sucli  changes  as 
will  prevent  the  recurrence  of  similar  accidents,  if 
they  are  to  be  charged  with  an  admission  of  their  re- 
sponsibility for  the  past.  The  happening  of  an  acci- 
dent may  inspire  a  party  with  greater  diligence  to  pre- 
v^ent  a  repetition  of  a  similar  occurrence,  but  the  exer- 
cise of  such  increased  diligence  ought  not  necessarily 
to  be  regarded  as  tantamount  to  a  confession  of  past 
neglect."  It  has  accordingly  been  held  that  evidence 
as  to  repairs  of  a  railroad  track  after  an  accident  alleg- 
ed to  have  been  caused  by  defects  therein  is  not  ad- 
missible; ^  nor  is  evidence  that,  after  an  accident  on 
a  wooden  bridge,  it  was  replaced  by  one  of  iron.* 

But  evidence  of  the  repair  of  a  track  at  the  place 
where  an  accident  had  occurred  is  admissible  to  rebut 
evidence  of  defendant's  witnesses  that  the  track  had 
been  used,  after  the  accident,  without  being  repaired." 

8  Reed  v.  Railroad  Co.,  45  N.  Y.  574,  reversing  5G  Barb.  (N.  Y.) 
493;  Hipsley  v.  Railroad  Co.,  88  Mo.  348;  Texas  Trunk  Ry.  Co.  v. 
Ayres,  So  Tex.  2GS,  18  S.  W.  (•.84;  Fordyce  v.  Chancey,  2  Tex.  Civ. 
App.  24,  21  S.  W.  181. 

4  Dale  V.  Railroad  Co.,  73  N.  Y.  408;  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Lynch,  8  Tex.  Civ.  App.  513,  28  S.  W.  252.  In  an  action  for  per- 
sonal injuries  caused  by  the  giving  way  of  a  railroad  bridge  while  a 
passenger  train  was  going  over  it,  evidence  is  not  admissible  that  in 
the  reconstruction  of  the  bridge  longitudinal  braces  Avere  used  where 
none  had  been  used  before.     Isaacs  v.  Southern  Pac.  Co.,  49  Fed.  797. 

0  Fordyce  v.  Withers,  1  Tex.  Civ.  App.  540,  20  S.  TV.  766.  So,  while 
evidence  of  additional  precautions  or  subsequent  repairs  is  not  compe- 
tent for  the  purpose  of  proving  antecedent  negligence,  it  is  competent 
for  the  purpose  of  showing  that  the  place  where  the  injury  occurred 
was  under  the  control  of  the  defendant,  and  he  may  require  the  court 
to  restrict  such  evidence  to  its  legitimate  effect  by  proper  instruc- 
tions. Skbttowe  V.  Railway  Co.,  22  Or.  430,  30  Pac,  222.  But  it 
(HOG) 
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§  453.     DECLARATIONS  AGAINST  INTEREST. 

Admissions  or  declarations  relevant  to  any  fact  in 
issue  are  admissible  as  against  the  person  by 
•whom  they  are  made. 

Admissions  or  declarations  by  a  party  ajjainst  his 
own  interest  are  always  admissible  against  him  when- 
ever made.  Thus,  an  admission  by  a  passenger,  made 
several  hours  after  the  accident,  that  he  alone  was  to 
blame  for  it,  is  admissible  against  him.^  Such  an  ad- 
mission is  not,  however,  conclusive  against  him;  but  is 
subject  to  explanation  at  the  trial,  and  the  jury  is  to  de- 
termine the  weight  to  be  given  the  admission  as  well 
as  the  sufficiency  of  the  explanation.^  So,  where  de- 
fendant introduces  an  affidavit  signed  by  plaintiff 
showing  the  injury  to  have  been  due  to  his  negligence, 
plaintiff  may  show  that  his  statements  were  not  cor- 
rectly embodied  in  the  affidavit,  that  it  was  not  prop- 
erly read  to  him,  and  that  he  signed  it  without  reading 
it,  under  the  belief  that  it  was  correct." 

would  seem  that  the  evidence  could  be  competent  for  this  purpose  only 
when  defendant  denies  the  control. 

§  453.  1  Gulzoni  v.  Tyler.  64  Cal.  334,  30  Pac.  981;  De  Mahy  v. 
Steamship  Co.,  45  La.  Ann.  132!),  14  South.  61.  But  a  newspaper  ac- 
count of  a  railroad  accident,  containing  declarations  of  the  plaintiff, 
is  not  admissible  in  evidence  in  favor  of  defendant,  where  the  author 
of  the  article  is  unable  to  state  from  whom  he  received  his  informa- 
tion.    Downs  V.  Kailioad  Co.,  47  N.  Y.  S3. 

2  Bush  v.  Barnett,  96  Cal.  202,  31  Pac.  2;  Chicago  &  A.  R.  Co.  v. 
Wilson,  63  111.  167;   Zemp  v.  Railroad  Co.,  9  Rich.  (S.  C.)  S4. 

3  Chicago  City  Ry.  Co.  v.  Hastings,  136  111.  251,  26  N.  E.  594;  Id., 
35  111.  App.  434. 
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g  454.  SAME— BY  AGENTS  OR  EMPLOYES. 

Declarations  or  admissions  made  by  an  agent  or 
employ^  are  not  admissible  against  his  princi- 
pal, unless  they  relate  to  a  transaction  in  which 
the  agent  or  employ^  had  real  or  apparent  au- 
thority  to  act  for  the  principal,  and  unless  they 
■were  made  during  that  very  transaction,  and 
thus  constituted  a  part  of  the  res  gestse. 

As  a  general  rule,  the  declarations  of  an  employe, 
with  respect  to  the  happening  of  an  accident,  made 
after  its  occurrence,  are  not  admissible  as  evidence  in 
chief  against  his  employer.  The  emplo^^e  himself  may 
be  called  as  a  witness  at  the  trial,  and  his  statements 
out  of  court  clearly  fall  within  the  rule  against  hearsay 
evidence.  Of  course,  if  he  is  called  as  a  witness  for 
his  employer,  it  is  always  competent  for  the  other  party 
to  impeach  his  testimony  by  showing  that  he  has  made 
contradictory  statements  out  of  court. ^ 

The  principles  in  the  black-letter  text  have  been  fre- 
quently applied  by  the  courts  in  actions  by  passengers 
against  carriers.  The  declarations  of  a  flagman,  long 
after  a  collision  between  two  trains,  as  to  how  far  he 
had  gone  back  to  flag  one  of  them,  are  inadmissible;  ^ 
and  so  is  the  declaration  of  the  conductor,  after  an  ac- 
cident, as  to  its  cause.^  A  statement  by  a  brakeman, 
after  an  injury  to  a  passenger  while  attempting  to 
board  a  train,  that  it  should  have  stopped  longer,  re- 

§  454.     1  See  post,  §  498. 

s  Pennsylvania  K.  Co.  v.  Books,  .57  Pa.  St.  339. 
a  Chicago  &  N.  W.  Ry.  Co.  v.  Fillmore,  57  111.  2G5. 
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lates  to  a  past  transaction,  and  is  not  admissible  aj^ainst 
tlie  company.*  So,  in  an  action  against  a  railroad  com- 
pany for  requiring  a  passenger  to  pay  a  higher  rate 
than  the  ticket  fare,  the  declaration  of  the  ticket  agent 
that  he  was  asleep  before  and  on  the  arrival  of  the  train 
on  which  plaintiff  took  passage  is  incompetent,  where 
made  the  day  following,^ 

The  first  essential  requisite  to  render  a  declaration  of 
an  agent  or  employ^  admissible  against  his  principal  is 
that  it  must  appear  tliat  he  had  real  or  apparent  author- 
ity touching  the  subject-matter  as  to  which  the  admis- 
sion was  made.®  Tihus,  the  declarations  of  the  captain 
of  a  steamer,  that  the  place  where  the  passenger  fell  and 
was  injured  was  dangerous,  though  made  shortly  after 
the  accident,  are  not  admissible  against  the  owner  of 
the  steamer.  The  captain,  being  employed  to  navigate 
the  steamer,  cannot  bind  his  employers  as  to  its  negli- 
gent construction.^  So  the  declarations  of  a  brake- 
man,  as  to  the  defective  condition  of  a  car,  made  after 
an  accident,  are  not  admissible  against  the  company, 

*  Michigan  Cent.  R.  Co,  v.  Coleman,  28  Mich.  440. 
B  Forsee  v.  Kaih-oad  Co.,  63  Miss.  66. 

6  The  declarations  of  agents  and  employes  concerning  matters  as  to 
which  they  have  no  aiitliority  to  speak  for  the  master,  and  not  made 
in  connection  with  the  performance  of  any  duty  or  the  transaction  of 
any  business  for  the  employer,  are  mere  hearsay,  and  inadmissible 
against  the  employer,  Missouri  Pac.  Ry.  Co.  v.  Johnson,  55  Kan.  344, 
40  Pac,  641,  Agency  canuot  be  proven  merely  by  declarations  out  of 
court  by  the  person  whose  agency  is  claimi^.d.  Id.  The  declarations  of 
a  brakeman.  when  ejecting  a  person  from  a  train,  are  inadmissible  to 
yirove  that  he  acted  under  orders  from  the  conductor.  The  declara- 
tions of  a  party  assuming  to  act  for  anotlier  are  not  admissible  to 
prove  agency.    Lyons  v.  Railway  Co.  (Tex.  Civ.  App.)  30  S.  W.  1007. 

7  American  S.  S.  Co.  v.  Landreth,  102  I'a.  St.  131. 
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unless  it  is  shown  to  be  his  province  to  watch  over  and 
superintend  the  condition  of  the  cars  constituting  the 
train/  But  a  conductor  acts  in  the  line  of  his  duty 
when  he  warns  a  passenger,  who  expresses  a  fear  of  a 
fellow  passenger,  of  the  latter's  insanity;  and  the  con- 
ductor's statements  are  therefore  admissible  in  evi- 
dence in  an  action  for  the  killing  of  another  passenger 
by  the  insane  passenger,  as  showing  the  conductor's 
knowledge  of  the  insanity." 

In  the  next  place,  it  must  appear  that  the  declara- 
tion or  admission  was  a  part  of  the  res  gestae  of  the  sub- 
ject-matter in  issue.^"  On  this  subject  the  New  York 
court  of  appeals  ^^  has  well  said:  "The  principal  con- 
stitutes the  agent  his  representative  in  the  transaction 
of  certain  business.  Whatever,  therefore,  the  agent 
does  in  the  lawful  prosecution  of  that  business  is  the 
act  of  the  principal  whom  he  represents;  and,  when 
the  acts  of  the  agent  will  bind  the  principal,  his  dec- 
larations respecting  the  subject-matter  will  also  bind 
him,  if  made  at  the  same  time,  and  constituting  part  of 

8  Wright  V.  Railroad  Co.,  34  Ga.  330.  The  declaration  of  the  con- 
ductor at  the  time  of  an  accident,  as  to  what  he  had  said  to  the  com- 
pany on  a  previous  occasion  about  the  safety  of  stools  used  by  pas- 
sengers in  alighting,  is  no  part  of  the  res  gestae.  Gulf,  C.  &  S.  F.  Ky. 
Co.  V.  Southwiek  (Tex.  Civ.  App.)  30  S.  W.  592. 

8  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Greenthal,  23  C.  C.  A.  100,  77  Fed. 
150. 

10  Neither  the  declarations  nor  admissions  of  an  agent,  mSde  after 
the  event  to  which  they  refer  has  transpired,  can  be  received  as  evi- 
dence to  bind  his  principal,  unless  they  are  so  immediately  connected 
therewith  as  to  become  a  part  of  the  res  gestae.  Pittsburgh,  C.  &  St.  L. 
R.  Co.  v.  Theobald,  51  Ind.  246;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Sweet, 
57  Ark.  287,  21  S,  W.  587. 

11  Anderson  v.  Railroad  Co.,  54  N.  Y.  334, 
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the  res  gestse.  Thej  are  then  in  the  nature  of  original 
evidence,  and  not  hearsay,  and  are  the  ultimate  fact  to 
be  proven,  and  not  an  admission  of  some  other  fact. 
They  must  be  made,  not  only  during  the  continuance  of 
the  agency,  but  in  regard  to  the  transaction  depending 
at  the  very  time."  As  to  when  a  declaration  is  a  part 
of  the  res  gestae,  the  supreme  court  of  Alabama  ^"  has 
laid  down  the  following  rule:  ''The  declaration  must 
be  so  proximate  in  point  of  time  as  to  grow  out  of,  eluci- 
date, and  explain  the  character  and  quality  of  the  main 
fact,  and  must  be  so  closely  connected  with  it  as  to  vir- 
tually constitute  one  entire  transaction,  and  to  receive 
support  and  credit  from  the  principal  act  sought  to  be 
thus  elucidated  and  explained.  The  evidence  offered 
must  not  have  the  earmarks  of  a  device  or  afterthought, 
nor  be  merely  narrative  of  a  transaction  which  is  real- 
ly and  substantially  past." 

In  the  following  cases,  declarations  of  the  employes 
of  carriers  have  been  held  not  to  be  a  part  of  the  res 
gestse,  and  not  admissible  against  it,  in  actions  brought 
by  passengers:  Declarations  of  the  driver  of  a  street 
car,  as  to  how  an  accident  happened,  made  half  an 

12  Alabama  G.  S.  R.  Co.  v.  Hawk,  72  Ala.  112.  "They  uuist  be  un- 
designed incidents  of  the  veiy  act  in  controversy,— si>outaneous  emana 
tions  therefrom,— and  must  not  have  force  independent  thereof,  or  be 
dependent  for  their  effect  on  the  credibility  of  the  person  making 
them."  Metropolitan  R.  Co.  v.  Collins,  1  App.  D.  C.  383.  While  prox- 
imity in  point  of  time  with  the  act  causing  the  injury  is  in  every  case 
of  this  kind  essential  to  make  what  Avas  said  by  a  third  person  compe- 
tent against  another  as  part  of  the  res  gesta\  that  alone  is  insnfHcient, 
unless  what  was  said  may  be  considered  part  of  tlie  principal  fact,  and 
so  a  part  of  the  act  itself.  Butler  v.  Railway  Co.,  143  N.  Y.  417.  ?,S 
N.  E.  454,  reversing  4  Misc.  Rep.  401,  24  N.  Y.  Supp.  142. 
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hour  after  its  occurrence.^"  The  declarations  of  a  stacje 
driver,  immediately  after  the  upsetting  of  the  coach, 
showing-  that  he  Mas  to  blame  for  it.^*  A  statement 
made  by  a  conductor,  after  an  accident,  in  conversa- 
tion with  a  passenger,  as  to  where  he  was  at  the  time 
of  the  accident/"  Declarations  of  the  locomotive  en- 
gineer as  to  the  rate  of  speed  when  an  accident  occur- 
red, made  within  10  to  30  minutes  thereafter. ^^  The 
conversations  of  bystanders  and  declarations  by  the 
servants  of  a  railroad  company,  narrating  the  cause 
and  circumstances  of  the  disaster,  and  made  within 
an  hour  or  two  after  the  wreck.  ^^     Statements  of  a  sec- 

13  Dietrich  v.  Kailroad  Co.,  58  Md.  347. 
1*  Kyan  v.  Gilmer,  2  Mont.  517. 

15  Jammison  v.  Kailroad  Co.  (Va.)  23  S.  E.  758. 

16  Vicksburg  &  M.  R.  v.  O'Brien,  119  U.  S.  99,  7  Sup.  Ct.  118.  In 
this  case  the  court  said:  "His  declaration  after  the  accident  became 
a  completed  fact,  and  when  he  was  not  performing  the  duties  of  en- 
gineer, that  tlie  train,  at  the  moment  the  plaintiff  was  injured,  was 
being  run  at  the  rate  of  18  miles  per  hour,  was  not  explanatoi-y  of  any- 
thing in  which  he  was  then  engaged.  It  did  not  accompany  the  act 
from  which  the  injuries  arose.  It  was  in  it.s  essence  the  mere  narra- 
tion of  a  past  occurrence,  not  a  part  of  the  res  gestse, — simply  an  as- 
sertion or  representation,  in  the  course  of  conversation,  as  to  a  matter 
not  tlien  pending,  and  in  respect  to  which  his  authority  as  engineer 
had  been  fully  exerted.  It  is  not  to  be  deemed  part  of  the  res  gesta* 
simply  because  of  the  brief  period  intervening  between  the  accident 
and  the  making  of  the  declaration.  The  fact  remains  that  the  occur- 
rence had  ended  when  the  declaration  in  question  was  made,  and  the 
engineer  was  not  in  the  act  of  doing  anything  that  could  possibly 
affect  it."  The  declaration  of  the  engineer,  made  a  few  minutes  after 
an  injury  to  a  passenger,  that  the  bell  had  not  been  rung,  is  not  admis- 
sible against  the  company.  Alabama  G.  S.  R.  Co.  v.  Hawk,  72  Ala. 
112. 

17  Missouri  Fac.  Ky.  Co.  v.  Ivy,  71  Tex.  409,  9  S.  W.  346.  State- 
ments of  section  men,  after  the  derailment  of  a  car,  that  the  place  of 
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tion  man  six  months  after  a  wreck,  caused  by  a  broken 
rail,  that  he  had  hidden  the  broken  piece  of  rail  be- 
cause tliere  was  a  flaw  in  the  end  of  it/^  Where  a 
passenger  was  injured  while  alightino-  from  a  street 
car,  an  admission  by  the  conductor  that  it  was  his  fault, 
made  immediately  after  she  struck  the  ground,  when  he 
came  to  her  assistance.^®  Where  a  passenger  was  in- 
jured in  getting  on  a  street  car  by  its  sudden  starting,  a 
declaration  of  the  transfer  agent,  made  two  or  three 
minutes  after  the  accident,  that  the  conductor  started 
the  car  without  authority.'"*  Where  a  passenger  was 
injured  while  getting  on  a  steamer,  declarations  of  the 
captain,  as  to  the  cause  of  the  accident,  made  to  the 

the  accident  is  a  dangerous  one  to  work  at,  and  a  statement  of  the 
claim  agent  that  the  company  was  liable.  Mobile  &  O.  R.  Co.  v.  Klein, 
43  111.  App.  63.  Declarations  of  the  president  of  a  construction  com- 
pany which  was  building  and  equipping  a  railroad,  made  two  or  three 
hours  after  an  accident,  at  another  place,  to  a  newspaper  reporter,  as 
to  the  cause  of  the  accident.  Chattanooga,  R.  &  C.  R.  Co.  v.  Liddell, 
85  Ga.  482,  11  S.  E.  853. 

18  Anderson  v.  Railroad  Co.,  54  N.  Y.  334. 

10  Williamson  v.  Railroad  Co.,  144  Mass.  148.  10  N.  E.  790.  The 
court  said:  "The  declaration  of  defendant's  servant  was  incompetent, 
and  should  have  been  rejected.  It  was  made  after  the  accident  oc- 
curred. *  *  *  It  did  not  accompany  the  principal  act,  *  *  *  or 
tend  in  any  way  to  elucidate  it.  It  was  only  the  expression  of  opin- 
ion about  a  past  occurrence,  and  not  part  of  the  res  gestae.  It  was  no 
more  competent  because  made  immediately  after  the  accident  than  if 
made  a  week  or  a  month  afterwards."  In  an  action  for  injuries  sus- 
tained while  ahghtiug  from  a  train,  declarations  of  the  conductor,  as 
to  the  cause  of  tlie  accident,  made  when  the  train  is  half  way  to  the 
n<fkt  station,  are  not  admissible  against  the  company.  Chesapeake  & 
O.  Ry.  Co.  V.  Reeves'  Adm'r  (Ky.)  11  S.  W.  404. 

20  Metropolitan  R.  Co.  v.  Collins,  1  App.  D.  C.  383. 
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paf;senger  two  daA'S  later,  during  the  journey. ^^  A 
statement  by  the  conductor,  after  he  had  accomplished 
the  ejection  of  a  passenger,  and  just  as  the  train  had 
again  started,  that  he  ought  to  have  broken  the  pas- 
senger's neck.^^ 

As  illustrating  what  declarations  are  a  part  of  the 
res  gestae,  the  following  cases  are  cited:  Where  a  pas- 
senger fell  while  alighting  in  the  dark  at  an  unsafe 
place,  statements  by  the  passenger  and  a  brakeman 
who  fell  with  her,  made  immediately  after  they  had 
arisen  from  the  fall.-^  Where  a  passenger  got  off  after 
the  train  had  started,  the  remark  of  the  brakeman  while 
assisting    her   to    alight,    "Come    on;     hurry    up!"" 

21  Union  Packet  Co.  v.  Clough,  20  Wall.  528;  Union  Packet  Co.  v. 
Vile.s,  22  Lawy.  Ed.  409. 

-'2  Barker  v.  Hallway  Co.,  126  Mo.  143,  28  S.  W,  86G.  A  gnard  on  an 
elevated  train  closed  the  gate,  without  looking,  while  a  female  pas- 
senger was  getting  on,  striking  her,  and  she  made  an  exclamation  of 
pain.  Held,  that  an  insulting  remark  then  made  by  the  guard  was  not 
admissible  as  part  of  the  res  gestaj.  Butler  v.  Railway  Co.,  143  N.  Y. 
417,  38  X.  E.  454,  reversing  4  ]Misc.  Rep.  401,  24  N.  Y.  Supp.  142.  A 
passenger  was  ejected  from  the  train  at  a  station.  He  then  paid  his 
fare  under  protest,  and  continued  his  journey.  Held,  that  evidence 
of  slanderous  and  abusive  epithets  applied  by  the  conductor  to  the 
])assenger,  long  after  the  ejection,  were  not  admissible  against  the 
company.  Hamilton  v.  Railroad  Co.,  51  N.  Y.  100.  In  an  action 
against  a  strieet-railroad  company  for  an  assault  on  a  passenger  by  a 
follow  passenger,  statements  of  the  conductor  in  regard  to  the  occur- 
rence, not  made  at  tlie  time  of  the  act  so  as  to  constitute  a  part  of  the 
res  gestfe,  and  lieing  recitals  of  what  the  driver  told  him  at  the  time  of 
tlie  event,  are  in  the  nature  of  hearsay  evidence,  and  inadmissible. 
Hendricks  v.  Railroad  Co.,  44  X.  Y.  Super.  Ct.  8. 

2  3  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Holsapple,  12  Ind.  App.  301,«38 
K.  E.  1107. 

24  Waller  v.  Railroad  Co.,  83  Mo.  608.  Where  a  passenger  is  thrown 
■overboard  from  a  steamboat  by  a  defect  in  the  chain  box,  and  is  pulled 
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Where  the  servants  of  a  steamboat  company  assaulted 
a  passenger  while  removing  him  from  one  portion  of 
the  boat  to  another,  declarations  of  one  servant  to  the 
other  while  the  removal  was  taking  place.^^  The  dec- 
larations of  a  ticket  inspector,  on  examining  a  ticket 
presented  by  a  passenger,  that  he  rejected  it  on  the 
ground  that  it  was  not  presented  by  the  original  pur- 
chaser, are  admissible  as  evidence  that,  not  being  ob- 
jected to  otherwise,  it  was  genuine.^*'  Where  a  pas- 
senger is  expelled  from  a  street  car  for  alleged  nonpay- 
ment of  fare,  and  is  then  readmitted  by  the  conductor, 
who  has  become  convinced  that  he  has  made  a  mistake, 
statements  of  the  conductor  w^hen  he  permitted  the 
passenger  to  get  on  the  car  again  are  admissible  as 
part  of  the  res  gestae." 

The  same  principles  apply  to  statements  made  be- 
fore the  happening  of  the  accident.  Thus  statements 
made  by  a  brakeman  while  ordering  a  trespasser  off 
from  a  rapidly  moving  train,  and  immediately  preced- 
ing the  act  of  forcing  him  therefrom,  are  part  of  the 
res  gestae, — "verbal  acts"  accompanying  the  wrongful 
force  complained  of  by  plaintiff.^®     So,  in  an  action 

out  of  the  water,  and  placed  on  the  wharf,  with  his  leg  brolccn,  evi- 
dence that  the  master  of  the  vessel  refused  to  let  any  of  the  crew  assist 
hiiu  to  a  carriage  is  competent  on  the  question  of  damages  and  as  part 
of  the  res  gestae.  Hall  v.  Steamboat  Co.,  13  Conn.  319.  This  decision 
would  seem  to  be  doubtful  on  principle. 

2  5  New  Jersey  Steamboat  Co.  v.  Brockett,  121  U.  S.  637,  7  Sup.  Ct, 
1039,  affirming  18  b'ed.  loO.  "Tliey  accompanied  and  explained  the 
acts  of  the  defendant's  servants,  out  of  which  directly  arose  the  inju- 
ries inflicted  on  plaintiff." 

26  Nichols  V.  Southern  Pac.  Co.,  23  Or.  123,  31  Pac.  296. 

2  7  Robinson  v.  Railway  Co.  (Wis.)  OS  N.  W.  901. 

28  Marion  v.  Railway  Co.,  04  Iowa,  508,  21  N.  W.  86. 
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for  injuries  to  a  passenger  caused  by  tlie  giving  way 
of  an  embankment,  the  dech^rations  of  tlie  civil  en- 
gineer of  the  railroad  company,  made  while  actually 
engaged  upon  the  work,  and  in  respect  to  its  proper 
construction,  are  part  of  the  res  gestae,  and  are  there- 
fore admissible  in  evidence. -°  So,  in  an  action  by  a 
passenger  for  being  willfully  drenched  with  water  by 
a  brakeman  and  conductor  on  the  train  in  which  he 
was  carried,  a  declaration  of  the  brakeman  of  his  in- 
tention to  do  it  is  admissible.^"  But,  in  an  action  for 
injuries  to  a  passenger  caused  by  the  sudden  starting 
of  the  car  while  attempting  to  alight,  declarations  of 
the  driver,  made  some  time  before  the  accident,  show- 
ing that  he  was  in  a  hurry  and  behind  time,  are  not 
admissible.  Just  what  the  mental  attitude  of  this 
driver  was  at  any  place  on  the  road  aside  from  where 
the  accident  occurred  had  no  legitimate  tendency  to 
prove  anything  for  which  defendant  would  be  liable.^ ^ 
The  admissibility  of  the  declarations  of  the  principal 
ofiicers  of  railroad  companies  seems  to  rest  on  the  same 

2  9  Brehm  v.  Railway  Co.,  34  Barb.  (N.  Y.)  256.  In  an  action  for  in- 
.inrios  to  a  passenger  in  the  derailment  of  a  train,  caused  by  the  re- 
moval of  the  ties  for  tlie  purpose  of  repairs,  the  declaration  of  the 
foreman  in  charge  of  the  gang  employed  in  relaying  the  ties,  that 
there  was  suttic-ient  time  to  relay  them  before  the  amval  of  the  next 
train,  is  admissible  against  the  company  as  part  of  the  res  gestae. 
Matteson  v.  Railroad  Co.,  62  Barb.  (N.  Y.)  3G4. 

30  Terre  Haute  &  J.  R.  Co.  v.  Jackson.  81  Ind.  19. 

31  Gardner  v.  Railway  Co.,  99  Mich.  182,  ."18  N.  W.  49.  In  an  action 
for  personal  injuries  caused  by  the  dei-ailment  of  a  train,  declara- 
tions of  the  conductor,  shortly  before  the  accident,  as  to  the  bad  condi- 
tion of  the  road,  and  as  to  the  train  having  run  off  the  track  on  prior 
trips,  are  not  part  of  the  res  gestae,  and  not  admissible  against  the 
company.    ^Mobile  iV-  AI.  R.  Co.  v.  Ashcraft,  48  Ala.  15. 
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principles  as  those  of  minor  agents  and  employes.^^ 
Thus  the  declarations  of  the  superintendent  of  a  rail- 
road, as  to  the  cause  of  an  accident,  are  not  admissible 
against  the  company.  The  board  of  directors  alone 
has  power  to  make  admissions  in  regard  to  the  contro- 
A^ersy  which  would  bind  the  company,  and  no  ordinary 
agent  possesses  that  power,  unless  expressly  delegat- 
ed.^^ So  the  declaration  of  the  president  of  a  street- 
railway  company,  that  one  of  its  drivers  was  dischar- 
ged because  a  passenger  had  been  thrown  from  his 
car,  is  not  admissible  against  the  company,  in  an  ac- 
tion by  the  passenger  for  the  injuries  sustained,  where 
the  president  was  not  present  at  and  had  no  personal 
knowledge  of  the  accident.^* 

§  455.  DECLARATIONS  IN  FAVOR  OF  PARTY  MAK- 
ING THEM. 

Declarations  are  never  admissible  in  favor  of  the 
party  making  them,  unless  they  form  part  of 
the  res  gestae  of  the  subject-matter  in  issue. 

On  the  soundest  principles  of  j)ublic  policy,  the  un- 
■sworn  statements  of  a  party  to  an  action,  made  out  of 
court,  are  almost  without  exception  excluded  as  evi- 
dence in  his  own  favor.  Only  when  such  declarations 
constitute  a  part  of  the  res  gesta?  of  the  transaction 

?2  The  admissibility  of  declarations  of  the  officers  of  a  corporation 
Tests  on  the  same  priiiciiiles  as  apply  to  agents  of  private  persons. 
Pennsylvania  R.  Co.  v.  Books,  57  Pa.  St.  339. 

3  3  Hill  V.  Railroad  Co.,  11  La.  Ann.  292. 

3  4  Lombard  &  S.  S.  Pass.  Ry.  Co.  v.  Christian,  124  Pa.  St.  114.  Itj  Atl. 
■028. 
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under  investigation  at  the  trial  are  tliey  deemed  com- 
petent.^ 

On  the  question  of  what  declarations  are  deemed  a 
part  of  the  res  gestae,  within  this  exception,  there  i& 
some  conflict  of  authority.  The  more  rigid,  and  it  is 
believed  the  better,  rule  is  that,  to  be  a  part  of  the  res 
gestse,  the  declarations  or  exclamations  uttered  by  the 
parties  to  a  transaction  must  be  contemporaneous  with 
and  accompany  it,  and  must  be  calculated  to  throw 
light  upon  the  motives  and  intention  of  the  parties  to 
it;  and  that  declarations  which  are  merely  narrative  of 
a  past  transaction  are  not  admissible  as  part  of  the  res 
gestae.^  On  the  other  hand,  some  courts  hold  that  tJie 
declaration,  to  be  a  part  of  the  res  gestae,  need  not  be 

§  455.  1  Possibly  another  exception  exists,  to  wit,  for  the  purpose  of 
corroborating  the  testimony  of  a  witness  given  at  the  trial;  as,  where 
the  witness  is  charged  with  giving  his  testimony  under  the  influence  of 
some  motive  prompting  him  to  make  a  false  or  colored  statement,  it 
may  be  shown  that  hi^  made  a  similar  declaration  at  a  time  when  the 
imputed  motive  did  not  exist.  So,  in  contradiction  of  evidence  tending 
to  show  that  the  account  given  by  the  witness  is  a  fabrication  of  late 
date,  it  may  be  shown  that  the  same  account  was  given  by  him  be- 
fore Its  ultimate  effect  and  operation,  arising  from  a  change  of  circum- 
stances, could  have  been  foreseen.  Robb  v.  Hackley,  23  Wend.  (N.  Y.) 
50;  In  re  Hesdra's  Will,  119  N.  Y.  618,  23  N.  E.  555.  In  order  to  come 
within  the  above  exceptions  to  the  rule,  it  is  not  necessary  that  there 
be  a  direct  charge  of  fabrication.  It  is  sufficient  if  the  impeaching 
evidence  tends  to  show  that  the  account  of  the  transaction  given  by 
the  witness  is  a  recent  fabrication  or  was  prompted  by  corrupt 
motives,  or  wliere  the  object  of  the  cross-examination  is  to  show  th:it 
the  testimony  of  the  witness  is  an  af  lerthougiit  and  a  subsequent  in- 
vention. Gilbert  v.  Sage,  57  N.  Y.  G39,  040;  Wray  v.  Fedderke,  43  N. 
Y.  Super.  Ct.  335,  340;  Com.  v.  Wilson,  1  Gray  (Ma>a)  337,  340;  Baber 
v.  Railroad  Co.,  9  Misc.  Rep.  20,  29  N.  Y.  Supp.  40. 

2  Waldole  v.  Railroad  Co.,  95  N.  Y.  274,  reversing  29  Hun  (N.  Y.)  35. 
(1118) 


Ch.   3.'])  EVIDENCE.  §   455 

coincident  in  point  of  tinio  with  the  main  fact  to  be 
proved.  It  is  enoniili  that  the  two  are  so  closely  con- 
nected that  the  declaration  can,  in  the  ordinary  conrse 
of  affairs,  be  said  to  be  the  spontaneous  explanation  of 
the  real  cause.  The  declaration  is  then  a  verbal  act, 
and  may  well  be  said  to  be  a  part  of  the  main  fact  or 
transaction.  Again,  if  the  subsequent  declaration  and 
the  main  fact  at  issue,  taken  together,  form  a  continu- 
ous transaction,  then  the  declaration  is  admissible.^ 

Applying  the  more  rigid  rule,  it  has  been  held,  in  an 
action  for  the  ejection  of  a  passenger,  that  plaintiff's 
declarations,  immediately  after  the  event,  and  after 
the  train  had  gone,  are  not  admissible  as  part  of  the 
res  gestae.*  So,  in  an  action  for  injuries  to  plaintiff's 
wife  in  alighting  from  a  train,  it  is  not  competent  for 
plaintiff  to  prove  what  the  .wife  said  immediately  after 
the  accident,  and  Avhile  being  helped  to  her  feet,  as  to 
its  cause.  ^  On  the  other  hand,  under  the  more  liberal 
rule,  declarations  made  under  almost  similar  circum- 
stances have  been  admitted.  Thus,  where  a  boy  is 
thrown  or  falls  from  the  front  platform  of  a  street  car, 
his  declarations,  when  first  picked  up,  as  to  how  he  got 

3  Leabey  v.  Railway  Co.,  97  Mo.  165,  10  S.  W.  58;  Missouri  Pac.  Ry. 
Co.  V.  Baier.  37  Neb.  235,  55  Ni  AV.  913;  International  &  G.  N.  Ry.  Co. 
V.  Anderson,  82  Tex.  516,  17  S.  W.  1039. 

4  Sullivan  v.  Navigation  Co.,  12  Or.  392,  7  Pac.  508. 

6  Cleveland,  C.  &  C.  R.  Co.  v.  Mara,  26  Obio  St.  185.  In  sucb  a  case, 
a  statement  by  plaintiff,  in  tbe  presence  of  tbe  conductor,  tbat  be  let 
her  fall,  is  not  admissible  as  part  of  tbe  res  gestse.  Sucb  statement  is 
not  explanatory  of  an  act  tlien  transpiring,  but  is  a  statement  of  an 
occurrence  which  has  already  happened.  Chicago,  B.  &  Q.  R.  Co.  v. 
Johnson,  36  111.  App.  50-i. 
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under  the  car,  are  admissible.*  So,  the  declarations  of 
a  passenger  injured  while  alighting  from  a  train,  as  to 
how  the  accident  happened,  made  to  a  person  who  ran 
to  his  assistance,  and  before  his  removal  from  the 
scene,  are  admissible/  So,  declarations  made  by  a 
person  run  over  by  a  train,  as  to  the  cause  of  the  ac- 
cident, made  at  the  place  where  it  happened,  and  with- 
in a  very  few  minutes  after  it  occurred,  and  while 
plaintiff  was  still  writhing  under  the  pain  inflicted  by 
it,  are  admissible  as  part  of  the  res  gestse.^ 

But  declarations  made,  not  only  after  the  accident, 
but  after  the  injured  person  has  left  the  scene,  are  not 
admissible,  even  under  the  most  liberal  rule.  'Thus,  in 
an  action  for  a  broken  leg  alleged  to  have  been  received 
while  alighting  from  a  train,  declarations  of  plaintiff  as 
to  how  he  was  injured,  made  after  he  had  bound  up 
the  leg,  crawled  through  a  culvert  from  one  side  of  the 
railroad  track  to  the  other,  seated  himself  on  the  cross- 
ties,  and  cried  for  help,  made  to  a  person  who  reached 
him  about  half  an  hour  after  hearing  his  cries,  are  no 
part  of  the  res  gest*,  and,  being  the  mere  narrative  of 
a  past  event,  are  not  admissible  in  his  own  behalf.®    So, 

6  Leahey  v.  Itaihvay  Co.,  07  Mo.  1G5,  10  S.  W.  58.    But  his  declara 
tions,  as  to  how  he  got  hurt,  made  after  being  carried  into  an  adjoin- 
ing house,  and  laid  on  a  cot,  within  Z^  to  20  minutes  after  the  accident, 
are  not  admissible.    Id. 

1  Missouri  Pac.  Ry.  Co.  v.  Baier,  37  Neb.  2^5,  5.3  N.  W.  913;  Penn- 
sylvania R.  Co.  V.  Lyons,  12'J  Pa.  St.  113,  18  Atl.  759. 

8  International  &  G.  N.  Ry.  Co.  v.  Anderson.  82  Tex.  51G,  17  S.  W. 
1039. 

9  Savannah,  F.  &  W.  Ry.  Co.  v.  Holland.  82  Ga.  257,  10  S.  E.  2i)<). 
Code  Ga.  1882,  §  3773,  adopts  the  more  liberal  rule  heretofore  .state  I. 
and  provides  that  declarations  accompanying  an  act,  or  so  nearly  con 
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in  an  action  for  ejection  of  a  passenger,  his  declara- 
tions, made  a  few  minutes  afterwards,  and  several  hun- 
dred feet  from  the  place,  as  to  its  cause,  are  not  admis- 
sible/'' 

In  Maryland,  it  has  been  held  that  declarations  of  a 
person  just  before  he  is  about  to  board  a  train,  and  be- 
fore an  accident  in  which  he  is  killed,  that  he  is  about 
to  go  on  a  journey,  are  admissible  as  part  of  the  res 
gestae,  and  as  showing  that  he  was  rightfully  on  the 
company's  premises.''  But  in  Missouri  it  has  been 
held  that,  in  an  action  for  injuries  sustained  in  being 
pushed  from  a  moving  train,  where  the  defense  is  that 
plaintiff,  in  company  with  a  number  of  other  young 
men,  got  on  the  train  at  a  station  to  see  how  far  he 
could  ride  and  jump  therefrom  in  safety,  and  that  he 
was  hurt  in  so  jumping,  evidence  as  to  plaintiff's  dec- 
larations, before  he  got  on  the  train,  that  he  intended 
to  become  a  passenger,  are  not  admissible  in  his  favor.'^ 
The  supreme  court  of  Illinois  has  likewise  held  that 
declarations  by  plaintiff's  intestate  as  to  her  intention 
to  become  a  passenger  on  defendant's  train,  made  an 
hour  before  the  time  of  departure,  and  while  she  is  en- 

nected  tlierewitli  in  time  as  to  be  free  from  all  suspicion  of  device  or 
aftorthouglit,  are  admissible  as  part  of  the  res  gestae.  Declarations 
made  by  a  passenger  injured  by  a  fall  from  a  street  car,  made  after  - 
she  reached  her  home,  200  yards  away,  and  had  gone  to  the  house  of  a 
sister-in-law  across  tlie  street,  as  to  Iiow  she  got  hurt,  are  not  part 
of  the  res  gesta?.  Augusta  &  S.  R.  Co.  v.  Randall,  79  Ga.  304,  4  S.  E. 
074.  A  card  published  by  passengers  shortly  after  a  railroad  collision 
is  no  part  of  the  res  gestae.    Macon  &  W.  R.  Co.  v.  Johnson.  :!8  Ga.  409. 

10  Ohio  &  M.  R.  Co.  v.  Cullison,  40  111.  App.  G7. 

11  Baltimore  &  O.  R.  Co.  v.  State,  81  Md.  371,  32  Atl.  201. 

12  Preston  v.  Railroad  Co.,  132  Mo.  Ill,  33  S.  W.  783. 
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gaged  in  her  honseliold  duties,  are  not  admissible  as 
part  of  the  res  gestae/ ^ 

The  same  principles  apply  when  it  is  sought  to  put  in 
evidence  the  statements  of  the  company's  servants,  in 
its  favor.  Thus,  a  written  statement  by  the  conductor 
of  a  street  car,  in  the  line  of  his  duty,  giving  details  of 
the  accident,  made  immediately  after  it  happened,  is 
not  admissible  in  favor  of  the  compan}',  but  the  facts 
must  be  proved  by  the  conductor,  or  others  who  wit- 
nessed the  occurrence.  But,  if  the  conductor  be  sworn, 
he  may  use  the  written  statement  to  refresh  his  mem- 
ory.^* 

13  Chicago  &  E.  I.  R.  Co.  v.  Chancellor  (111.)  4G  X.  E.  209,  rt'- 
versing  60  111.  App.  52.5.  The  court  said:  'It  can  be  stated  as  a 
general  rule  that  anything  said  or  done  before  the  principal  act  oc- 
curred or  was  within  the  contemplation  of  the  parties  cannot  be  re- 
garded as  part  of  the  res  gesta?.  although  separated  only  by  the  least 
possible  span  of  time,  unlts.s  it  tends  to  explain  and  untold  the  prin- 
cipal act  by  the  undesigned  act  or  declaration  of  the  party,  for  the 
reason  that  such  declaration  could  not  be  said  to  throw  any  light  upon 
the  motives  of  the  parties.  A  person  desiring  to  commit  suicide 
might,  an  hour  before  the  act,  declare  that  he  intended  to  become  a 
passenger  upon  a  train,  when,  as  a  matter  of  fact,  no  such  intention 
existed  in  his  mind,  but  the  only  intention  there  existing  might  be  to 
go  to  a  passenger  station,  where  trains  were  passing,  to  take  his  life. 
Such  declaration,  therefore,  made  an  hour,  or  any  other  space  of  time. 
preA'ious  to  the  act  of  departure  itself,  would  afford  no  light  upon 
his  intention,  and  could  not  be  considered  as  evidence,  unless  imme- 
diately connected  with  the  act  of  departiure." 

14  North  Hudson  Co.  R.  Co.  v.  May.  48  N.  J.  Law,  401,  5  Atl.  276. 
In  an  action  by  a  passenger  against  a  railroad  company  for  compellin.u' 
her  to  get  off  before  reaching  her  ('estiuation,  on  the  ground  rliit  the 
train  did  not  stop  there,  a  statement  by  the  conductor,  shortly  after 
he  took  up  plaintiff's  ticket,  that  the  train  did  not  stop  at  her  destina- 
tion, and  that  she  would  have  to  get  off  at  the  jireceding  station,  is 
a  declaration  by  the  company's  agent  in  its  interest,  and  is  not  ad- 
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On  the  principle  that  declarations  are  not  admis 
sible  in  favor  of  the  party  makin^-  them,  d^ing  declara- 
tions are  excluded  as  evidence  in  civil  cases/^ 


§  456.     SAME— DECLARATIONS  AND  EXCLAMATIONS 

OF  PAIN. 

Although  the  injured  person  is  a  witness,  and  tes- 
tifies at  the  trial,  the  exclamations  of  pain  made  by 
such  person  may  be  proved  and  used  to  corroborate 
other  evidence,  and  to  give  a  more  particular  and  vivid 
description  of  his  or  her  condition.  If  evidence  of  the 
exclamations  which  are  the  natural  concomitants  and 
signs  of  pain  and  suffering  were  excluded,  in  many 
cases  a  party  testifying  as  a  witness  in  his  own  behalf 
would  be  deprived  of  that  corroboration  of  his  evidence 
to  which  he  is  justly  entitled.^      Whenever  it  becomes 

mlssible  as  evidence  of  the  fact  stated.  Sira  v.  Railroad  Co.,  115  Mo. 
127.  21  S.  NT.  (Mo. 

15  East  Tennessee,  V.  &  G.  R.  R.  t.  Maloy,  77  Ga.  237,  2  S.  E.  941; 
Marshall  v.  Railway  Co.,  48  111.  475;  Friedman  v.  Railroad  Co.,  7 
Phila.  (Pa.)  203. 

§  456.  1  Hagenlochev  v.  Railroad  Co.,  99  N.  Y.  13G,  1  N.  E.  530; 
Northern  Pac.  R.  Co.  v.  T'rlin,  158  U.  S.  271,  15  Sup.  Ct.  840;  Balti- 
more &  O.  R.  Co.  V.  Rambo,  8  C.  C.  A.  6,  59  Fed.  75;  Louisville,  N. 
A.  &  C.  Ry.  Co.  V.  Miller,  141  Ind.  533,  37  N.  E.  343;  Chicago,  St.  L. 
&  P.  R.  Co.  V.  Syilker,  134  Ind.  380,  33  N.  E.  280,  34  N.  E.  218;  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  v.  PreAvitt,  134  Ind.  .557,  33  N.  E.  367; 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Murray,  55  Ark.  248,  18  S.  W.  50;  Har- 
ris V.  Railway  Co.,  70  Mich.  2-zt,  42  X.  W.  1111;  Lacas  v.  Railway 
Co.,  92  Mich.  412,  52  N.  W.  745;  Texas  &  P.  Ry.  Co.  v.  Barron,  78 
Tex.  421,  14  S.  W.  098;  Houston  &  T.  C.  R.  Co.  v.  Shafer,  54  Tex. 
041.  A  statement  by  an  injured  person,  immediately  after  an  acci- 
dent, "Take  those  splinters  out  of  my  leg!"  is  admissible  under  the 
rule  making  exclamations  of  pain  competent.     West  v.  Railway  Co. 
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important  to  illustrate  the  physical  or  mental  condition 
of  an  individual,  either  at  the  time  an  injury  is  re- 
ceived, or  from  thence  to  the  time  of  an  inquiry  as  to 
its  severity,  effect,  or  nature,  expressions  of  present  ex- 
isting pain  or  malady,  whether  made  at  the  time  the 
injury  is  received,  or  subsequent  to  it,  are  admissible 
in  evidence,  regardless  of  the  person  to  whom  made, 
though  they  are  especially  competent  when  made  to  a 
physician  called  in  for  treatment.^ 

But  evidence  as  to  the  declarations  of  a  sick  person, 
as  to  the  nature,  symptoms,  and  effects  of  the  malady 
under  which  he  is  laboring,  when  not  made  to  a  physi- 
cian treating  him  jDrofessionally,  should  be  confined  to 
such  expressions  as  furnish  evidence  of  the  condition  of 
the  patient  at  the  time  of  the  declaration,  excluding 
carefully  everything  in  the  nature  of  a  narrative  of 
what  is  past.^    Thus,  what  an  injured  person  says  about 

(Super.  N.  Y.)  1  N.  Y.  Supp.  519,  affirmed  121  N.  Y  654,  24  N,  E. 
1092.  Sometimes  such  declaratious  are  admissible  on  the  grouud  that 
they  form  a  part  of  the  res  gestie  of  the  accident.  Thus,  in  an  ac- 
tion for  injury  sustained  in  the  overturning  of  a  stagecoach,  a  declara- 
tion of  the  passenger,  uttered  while  his  hand  is  still  fast  under  the 
upturned  coach,  as  to  the  nature  of  his  injuries,  is  admissible  as  part 
of  the  res  gestse.  Frink  v.  Coe,  4  G.  Greene  (Iowa)  r>5.5.  So,  in 
Texas,  complaints  of  injuries  made  by  plaintiff  after  he  had  gone  35 
yards  from  the  place  where  he  was  ejected  from  a  moving  ti-ain  have 
been  held  admissible  as  part  of  the  res  gestae.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Sanders  (Tex.  Civ.  App.)  33  S.  W.  245. 

2  Cleveland.  C,  C.  &  I.  R.  Co.  v.  Newell,  104  Ind.  2G4,  3  N.  E.  830; 
Firkins  v.  Railway  Co.,  61  Minn.  31,  63  N.  W.  172. 

3  Taylor  v.  Railway  Co.,  48  N.  H.  304;  Kennedy  v.  Railroad  Co., 
130  N.  Y.  654,  29  N.  E.  141,  reversing  54  Hun,  183,  7  N.  Y.  Supp.  221; 
Reed  v.  Railroad  Co.,  45  N.  Y.  574,  reversing  56  Barb.  (N.  Y.)  493; 
Barrelle  v.  Railroad  Co.  (Sup.)  4  N.  Y.  Supp.  127.  affirmed  in  121  N. 
Y.  697,  24  N.  E.  1099;    Winter  v.  Railway  Co.,  74  Iowa,  448,  38  N. 

(1124) 


Ch.    oo)  EVIDENCE.  §    456 

sleeplessness  at  night,  in  response  to  inquiries  made  by 
the  witness  next  morning-,  is  a  narratiAe  of  a  past  trans- 
action, and  is  hearsay  and  not  admissible.*  The  tend- 
ency of  recent  cases  is  to  strictl}'  confine  such  evidence 
within  the  limits  above  indicated.  Prior  to  the  time 
when  parties  were  competent  witnesses,  the  declara- 
tions of  an  injured  person,  long  after  the  accident,  that 
he  is  suffei'ing  pain,  were  admissible  from  the  necessi- 
ties of  the  case.^  But  since  parties  have  been  made 
competent  witnesses,  evidence  of  simple  declarations  of 

AV.  154.  In  AVilliams  v.  Railway  Co.  (Mimi.)  70  N.  AA\  SGO,  it  is  said: 
"The  question  as  to  the  circumstances  under  which  expressions  or 
declarations  of  pain  and  suffering  are  admissible  in  evidence  in  be- 
half of  the  person  making  them  is  one  of  much  importance,  especially 
in  view  of  the  rapid  growth  of  personal  injury  suits,  and  the  increased 
frequency  with  which  physicians  are  called  as  expert  witnesses.  At 
the  outset,  it  is  necessary  to  note  the  distinction,  often  overlooked, 
between  mere  descriptive  statomtnits  of  pain,  or  other  subjective 
symptoms  of  a  malady,  which  furnish  no  intrinsic  evidence  of  their 
existence,  and  those  exclamations  and  complaints  which  are  the  spon- 
taneous manifestations  of  distress,  and  which  naturally  and  instinc- 
tively accompany  and  furnish  evidence  of  existing  suffering.  Ex- 
clamations and  expressions  of  the  latter  kind  are  the  natural  language 
of  pain;  and,  whenever  its  existence  at  a  particular  time  is  a  rele- 
vant fact,  such  manifestations  of  it  are  always  admissible  as  original 
evidence,  under  the  ordinaiy  application  of  the  rule  of  res  gestse. 
They  are  in  the  nature  of  verbal  acts,  and  may  always  be  testified  to 
and  described  by  any  person  in  whose  presence  thej'  were  uttered." 

4  Kelley  v.  Railroad  Co..  SO  Mich.  237,  45  N.  AV.  90.  A  witness,  not 
a  physician,  testified  that  several  hours  after  the  accident  he  asked 
plaintiff,  "A^'hat  is  the  matter?  How  badly  are  yon  liurt?"  and  that 
plaintiff  replied:  "1  can'1  tell,  but  I  an  pretty  liadly  oft'."'  Held  incom- 
petent.    Firkins  v.  Railway  Co.,  61  Minn.  81,  c:!  N.  AN^  172. 

5  See  Caldwell  v.  Murpliy,  11  N.  Y.  41(i,  attirming  1  Duer  (N,  Y.) 
233.  The  declaration  of  an  injured  pc^rson.  that  he  is  suffering  ter- 
rible pain,  made  several  days  after  the  accident,  has  been  held  admis- 
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a  party,  made  some  time  after  the  injury,  and  not  to  a 
physician  for  the  purpose  of  beiu<;-  attended  profession- 
ally, and  simply  making  the  statement  that  he  or  she 
is  then  suffering  pain,  are  not  admissible.* 

Statements  of  pain  and  suffering  made  by  an  in- 
jured person  to  his  attending  physician  stand  on  a 
somewhat  different  footing  from  declarations  made  to 
other  persons.  The  rule  is  that  declarations  of  an  in- 
jured person  to  his  physician  during  his  illness,  explan- 
atory of  his  symptoms,  may  be  received,  if  such  declara- 
tions do  not  involve  a  statement  of  the  cause  of  the 
injury.^      From  the  necessity  of  the  case,  the  physician 

sible  in  evidence,  wliere  tlie  injuries  were  so  severe  tliat  slie  was  un- 
able to  testify  personally.  De  Long  v.  Railroad  Co.,  37  Hun  (N.  Y.) 
282. 

6  Roche  V.  Railroad  Co.,  105  N.  Y.  294,  11  N.  E.  630. 

7  Missouri,  K.  &  T.  Ry.  Co.  v.  Sanders  (Tex.  Civ.  App.)  33  S.  W. 
245;  Ashton  v.  Railway  Co.,  78  Mich.  587,  44  N.  W.  141;  Mattesou 
V.  Railroad  Co.,  35  N.  Y.  487,  affirming  02  Barb.  (N.  Y.)  364;  Murphy 
V.  Railroad  Co.,  66  Barb.  (N.  Y.)  125.  In  an  action  for  injuries,  a 
physician  who  was  called  to  treat  plaintiff  may  testify  as  to  exclama- 
tions of  pain  by  plaintiff  during  an  examination  made  with  a  view 
to  such  treatment.  Hedule  v.  Railway  Co.  (Mich.)  70  N.  AV.  1096. 
Testimony  of  a  physician  that  plaintiff  had  expressed  to  him  his 
physical  anguish  during  the  progress  of  the  trial,  long  after  the  ac- 
cident, is  admissible  as  part  of  the  res  gestae,  where  it  appears  that 
the  expressions  were  involuntary  and  instinctive,  and  related  exclu- 
sively to  plaintiff's  condition  at  the  time.  Schuier  v.  Railroad  Co.,  1 
Misc.  Rep.  351,  20  N.  Y.  Supp.  683.  It  has  been  said,  however,  that 
the  test  of  admissibility  of  statements  by  a  patient,  indicating  pain 
and  suffering,  made  to  a  physician,  is  not  whether  they  were  made 
before  or  after  action  for  the  injuries  was  brought,  but  whether  they 
indicate  pain  and  suffering  when  made.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  V.  Stoner,  2  C.  C.  A.  437,  51  Fed.  649.  So,  it  has  been  said  that 
statements  made  to  a  physician  in  his  professional  capacity  are  com- 
petent when  descriptive  of  existing  symptoms  or  pains,  although  they 
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may  testify  to  the  party's  statement  as  to  his  symptoms, 
the  hxality  and  character  of  the  pain,  and  explanations 
of  his  bodily  condition,  made  while  suffering,  and  for 
tlie  purpose  of  enabling  the  physician  to  form  an  opin- 

are  not  admissible  when  mere  narratives  of  past  occurrences.  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  V.  Wood,  113  Ind.  544,  559,  14  N.  E.  572,  and 
IG  N.  B.  197.  Declarations  by  plaintiff,  to  his  nurse  and  physicians, 
that,  some  time  after  the  accident,  a  piece  of  nail  had  come  out  of  his 
knee,  are  not  a  part  of  the  res  gestae,  and  are  inadmissible.  Boston 
&  A.  R.  Co.  V.  O'Reilly,  1.58  U.  S.  SM,  15  Sup.  Ct.  8:30.  The  tendency 
of  recent  cases  is  to  restrict  this  class  of  testimony  vsithiu  narrower 
limits  than  formerly.  "According  to  the  great  weight  of  modern  au- 
thorities, the  mere  descriptive  statements  of  a  sick  or  injured  person 
as  to  the  symptoms  and  effects  of  his  malady  are  only  admissible  un- 
der the  following  circumstances:  First.  They  must  have  been  made 
to  a  medical  attendant  for  the  purpose  of  medical  treatment.  Second. 
They  must  relate  to  existing  pain  or  otlier  symptoms  from  which  the 
patient  is  suffering  at  the  time,  and  must  not  relate  to  past  transac- 
tions or  symptoms,  however  closely  related  to  the  present  sickness. 
This  was  probably  always  the  rule,  but  the  courts  are  now  disposed 
to  apply  it  more  strictly  than  formerly.  Third.  Such  statements  are 
only  admis,sible  when  the  medical  attendant  is  called  upon  to  give 
an  exi»ert  opinion  based  in  part  upon  them.  He  cannot  merely  testify 
to  the  statements,  and  then  stop.  In  the  absence  of  any  expert  opin- 
ion based  on  the  statements,  they  stand  on  the  same  footing  as  if 
made  to  a  nonexpert  witness.  We  find  no  case  which  expressly  and 
directly  announces  this  pioposirion.  but  we  think  it  is  clearly  implied 
and  logically  follows  from  tlie  fact  that  such  statements  are  held  to  be 
admissible  only  when  made  to  a  person  of  scientific  medical  knowl- 
edge. Moreovei",  there  is  a  practical  reason  for  such  a  rule.  A 
physician  has  both  the  al)iliry  and  opportunity  of  observing  and  as- 
certaining whether  the  patient's  statements  of  subjective  symptoms 
corre-spond  with  the  objective  symptoms,  and  hence  of  forming  a 
fairly  accurate  opinion  as  to  whether  such  statements  are  true  or 
false;  and,  when  he  comes  to  give  his  expert  opinion,  presumably 
he  will  base  it  on  .such  statements  only  so  far  as  he  believed  them 
to  be  true.  He  miglit  trutlifully  jind  safely  testify  that  the  patient 
made  certain  statements  to  liim.  and  yet  be  unwilling  to  venture  an 

(llL'7) 


§  456  CARRIERS  OF  PASSENGERS.  (Ch.  33 

ion  of  the  nature  and  extent  of  the  injury.®  Thus  a 
pliysician  who  was  consulted  by  plaintiff  the  day  after 
an  accident,  for  the  purpose  of  treatment,  may  testify 
to  symptoms  then  existing,  though  he  cannot  distin- 
guish between  what  he  has  himself  observed  and  what 
plaintiff  told  him,  and  though  it  appears  that  plaintiff 
was  then  contemplating  suit.''  Of  course,  statements 
made  by  an  injured  person  to  his  physician  as  to  how 
he  was  injured,  or  as  to  the  cause  of  the  injury,  are  in- 
admissible, especially  if  made  three  or  four  days  after 
the  accident.^*' 

In  some  states  the  declarations  of  an  injured  person, 
and  even  his  exclamations  of  pain,  are  excluded, 
though  made  to  a  physician,  if  they  were  made  to  en- 
able him  to  qualify  as  an  expert  at  the  trial  as  a  wit- 
ness for  tJie  injured  person,  and  not  for  the  purpose  of 
treatment.^^ 

opinion  tlaat  they  were  true,  or,  if  true,  that  such  symptoms  were 
caused  by  or  in  any  way  connected  witli  the  injury  complained  of." 
AVilliams  v.  Railway  Co.  (Minn.)  TO  N.  W.  80)0.     See,  also,  post,  §  470. 

8  Birmingham  Union  Ry.  Co.  v.  Hale,  90  Ala.  8,  8  South.  142. 

e  Stone  v.  Railway  Co.,  88  Wis.  98,  59  X.  W,  457. 

10  Webber  v.  Railway  Co.  (Minn.)  69  N.  W.  716;  Lake  Shore  &  M. 
S.  K.  Co.  V.  Yokes,  12  Ohio  Cir.  Ct.  R.  499. 

11  Stewart  v.  Everts,  76  Wis.  40,  42,  44  N.  W.  1092;  Abbot  v.  Heath. 
84  Wis.  317,  320,  54  N.  W.  574;  Grand  Rapids  &  I.  R.  Co.  v.  Himtley, 
38  Mich.  537.  In  this  last  case  it  was  said:  "It  is  difficult  to  lay 
down  any  very  clear  line  of  admission  or  exclusion,  where  the  ex- 
clamation refers  to  the  feelings  of  the  moment.  But  we  think  it 
would  not  be  safe  to  rweive  such  testimony  in  any  case  where  it  is 
not  the  natural  and  ordinary  expression  of  pain,  called  out  without 
piu-pose,  or  in  the  course  of  medical  treatment.  The  unstudied  ex- 
liressions  of  dailj'  life,  or  the  statements  on  which  a  medical  adviser 
is  expected  to  act,  and  which,  if  feigned,  he  should  have  skill  enough 
to  subject  to  some  test  of  truth,  stand  on  a  footing  which  removes 
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§  457.     DECLARATIONS  AND  ACTS    OF    THIRD 
PERSONS. 

Declarations  and  acts  of  third  persons  are  not  ad- 
missible against  or  in  favor  of  either  of  the  parties  to 
an  action,  unless  such  declarations  or  acts  form  part  of 
the  res  gestie  of  the  subject  under  investigation.  Thus, 
in  an  action  for  the  expulsion  of  a  passenger  from  a 
train,  while  the  presence  and  hearing  of  others  may 
properly  be  put  in  evidence  on  the  question  of  dam- 
ages, as  naturally  producing  feelings  of  annoyance  and 
shame,  the  particular  comments  made  afterwards  by 
other  persons,  constituting  no  part  of  the  transaction, 
are  not  admissible  to  enhance  the  damages.^  So,  in 
an  action  for  the  death  of  a  child,  thrown  under  the 
wheels  of  a  street  car,  evidence  of  witnesses  that  they 
heard  a  woman  shout  "murder"  after  the  accident  is 

them  in  general  from  susyicion.  But  we  cannot  tliink  it  safe  to  re- 
ceive sucli  statements  which  are  made  for  the  very  purpose  of  getting 
up  testimony,  and  not  under  ordinary  circumstances.  The  physicians 
liere  were  not  called  on  to  give  meuical  treatment.  The  case  had 
been  relinquished  long  before  as  requiring  no  further  attendance. 
They  were  sent  for  merely  to  enable  plaintiff  below  to  prove  hci- 
case.  The  whole  course  of  the  plaintiff  was  taken  to  no  other  end. 
She  had  in  mind  just  what  expressions  her  cause  required.  They 
Avere  therefore  made  imder  a  strong  temptation  to  feign  suffering  it 
dishonest,  and  a  hardly  less  strong  tendency,  if  honest,  to  imagine  or 
exaggerate  it.  The  purpose  of  the  examination  removed  the  ordinary 
safeguards  which  furnish  the  only  reason  for  receiving  declarations 
which  bear  in  a  party's  own  favor."  In  Indiana,  however,  such  dec- 
larations seem  to  be  admissible.  Cleveland.  C,  C.  «fc  I.  R.  Co.  v. 
Xewell,  104  Ind.  2r,4.  liTl.  :{  N.  E.  ,S;5;!. 
§  457.      1  Hoffman  v.  Kaihoad  Co.,  47)  Miun.  .53,  47  X.  W.  :]V2. 
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not  admissible."  A  statement  by  plaintiff's  physician, 
after  examining  liim,  as  to  the  cause  or  nature  of  his 
injuries,  is  not  admissible.  The  physician  himself 
should  be  called  as  a  witness.^  So,  declarations  by  a 
husband  as  to  how  his  wife  was  injured,  made  some 
time  after  an  accident,  and  not  shown  to  have  been  in 
her  hearing,  are  not  admissible  against  her,  in  an  ac- 
tion by  her  for  the  injuries.* 

But  the  acts  or  declarations  of  third  persons  are  ad- 
missible in  evidence  whenever  they  form  a  part  of  the 
res  gestae  of  the  subject  under  investigation.  Thus, 
where  a  passenger  is  injured  in  an  attempt  to  escape 
an  apparently  imminent  danger,  evidence  of  the  action 
of  other  passengers  is  competent  as  part  of  the  res 
gestae,  and  as  showing  what  they,  being  in  the  same 
dangerous  situation,  deemed  prudent  conduct.^  So,  in 
an  action  for  personal  injuries  sustained  in  the  derail- 
ment of  a  train  alleged  to  have  been  caused  by  excess- 
ive speed,  a  witness  who  has  detailed  facts  as  to  the 
high  rate  of  speed  may  testify  to  an  exclamation  made 
by  a  fellow  passenger  calling  attention  to  the  speed. "^ 
So,  in  a  similar  case,  where  the  defense  is  that  the  train 
was  willfully  wrecked  by  third  persons  who  had  been 

2  Leahey  v.  Railway  Co.,  97  Mo.  165,  10  S.  W.  58. 

3  Mis.souri,  K.  &,  T.  Ry.  Co.  v.  Dawson  (Tex.  Civ.  App.)  29  S.  W. 
HOG;    Alabama  G,  S.  R.  Co.  v.  Arnold,  SO  Ala.  GOO.  2  South.  337. 

4  Keller  v.  Railroad  Co.,  27  Minn.  178,  G  N,  W.  48G. 

5  Mitoliell  V.  Railroad  Co.,  87  Cal.  G2,  25  Pac.  245;  Twomley  v.  Rail- 
road Co.,  G9  N.  Y.  158;  Kkiber  v.  Railway  Co.,  107  Mo.  240,  17  S. 
W.  946;  Mobile  &  M.  li.  Co.  v.  Ashcraft,  48  Ala.  15;  St.  Louis  &  S. 
F.  Ry.  Co.  V.  Murray,  55  Ark.  248,  18  S.  W.  50;  Ranuey  v.  Railroad 
Co.,  67  Yt.  .594,  32  Atl.  810. 

«  Missouri  Pac.  Ry.  Co.  v.  Collier,  G2  Tex.  318. 
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shortly  before  discharged  by  the  company,  evidence  of 
threats  made  by  such  persons  to  ditch  a  train  is  ad- 
missible, in  connection  vs'ith  evidence  that  they  had 
wrecked  the  train/  So,  in  an  action  for  injuries  to  an 
11  year  old  boy  in  jumping  from  a  train  as  it  was  pass- 
ing a  depot  platform,  evidence  that  just  before  he  jump- 
ed an  adult  passenger  told  him  that  the  train  would  not 
stop  is  admissible  as  part  of  the  res  gestae.  While  the 
company  is  not  responsible  for  the  act  of  a  stranger,  yet 
such  statement  is  admissible  on  the  issue  of  contribu- 
tory negligence,  as  tending  to  throw  light  on  the  boy's 
mind  at  the  time,  and  to  show  all  the  circumstances 
which  influenced  his  action.^  So,  also,  a  witness  who 
saw  an  injury  to  a  passenger  while  attempting  to  board 
a  car  may  testify  to  a  remark  made  by  a  third  person 
calling  the  Avitness'  attention  to  the  passenger's  dan- 
ger. Such  evidence  is  admissible  to  show  that  his 
mind  was  retentive  of  an  important  relevant  fact  depos- 
ed to  by  him,  and  as  serving  to  impress  him  with  the 
correctness  and  accuracy  of  his  memory.^ 

§  458.     REAL    OR  DEMONSTRATIVE  EVIDENCE. 

As  a  general  rule  witnesses  at  the  trial  testify  to 
facts  within  their  knowledge.  But  sometimes  physical 
objects  are  exhibited  to  the  jury,  and  such  objects  may 
be  termed  real  or  demonstrative  evidence.  It  is  well 
settled  that  in  a  personal  injury  case  it  is  within  the 
discretion  of  the  trial  court  to  allow  plaintiff  to  ex- 

7  Worth  V.  Railway  Co.,  51  Fed.  171. 

8  Hemmingway  v.  Railway  Co.,  72  Wis.  42,  37  N.  W.  .S04. 

0  Biruiiugham  Electric  Ry.  Co.  v.  Clay,  108  Ala.  233,  19  South.  309. 
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liibit  to  the  jury  his  injured  limb  or  body  to  prove  the 
extent  of  his  injuries.^  So,  it  is  not  error  to  allow  a 
physician,  dnring  the  progress  of  a  trial,  to  exhibit 
plaintiff  to  the  jury  in  his  then  condition,  and  to  place 
him  in  different  attitudes,  in  order  to  enable  them  to 
determine  the  extent  of  his  disability.^  So  the  court 
has  power,  in  a  proper  case,  and  under  proper  circum- 
stances, to  require  plaintiff  to  perform  a  physical  act  in 
the  presence  of  the  jury  that  will  show  the  nature  and 
extent  of  his  injuries.  But  the  propriety  of  doing  so  in 
a  given  case  rests  largeh'  in  the  discretion  of  the  trial 
court.^ 

Physical  objects,  as  pieces  of  broken  rail,  may  also 
be  put  in  evidence  in  proper  cases.  But  it  is  error  to 
permit  plaintiff  to  introduce  pieces  of  the  broken  rail 
picked  wp  at  the  place  of  the  accident,  six  mouths  after 
it  occurred,  which  had  been  exposed  to  the  action  of 
the  weather  from  January  until  June,  and  to  allow  the 
jurj'  to  draw  therefrom  a  conclusion  as  to  the  sound- 
ness of  the  rail  at  the  time  of  its  breakage.^ 

§  458.  1  City  of  Lanark  v.  Dousjlierty,  153  111.  ICS,  38  N.  E.  892; 
Louisville,  X.  A.  &  C.  Ry.  Co.  v.  Wood,  113  Ind.  544,  14  N.  E.  572; 
CaiTieo  v.  Railway  Co.,  39  W.  Va.  80,  19  S.  E.  571;  Mulliado  v.  Rail- 
road Co.,  30  N.  Y.  370. 

2  Citizens'  St.  R.  Co.  v.  Willoeby,  134  Ind;  563,  33  X.  E.  627. 

3  Hatfield  v.  Railroad  Co.,  33  Minn.  130,  22  N.  W.  176.  In  this  case 
the  uncontradicted  evidence  of  a  number  of  witnesses  showed  that, 
since  receiving  the  injiu'ies  complained  of.  plaintiff  was  lame,  and 
limped  when  she  walked.  Held  not  error  for  the  court  to  refuse  to 
require  her  to  walk  across  the  coiu't  room  in  the  presence  of  the  jury. 

4  Stewart  v.  Everts,  76  Wis.  35,  44  N.  W.  1092.  The  court  said: 
"It  is  evident  that  after  such  exposiu'e  no  inexperienced  man  couLl 
tell  whether  tliere  were  any  flaws  in  the  rim  at  the  place  where  it 
was   broken;    and   it  is  equally   clear  that   the   inexperiened   jurors 
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Experiments  and  demonstrations  may  be  put  in  evi- 
dence, provided  they  are  made  under  conditions  similar 
to  those  attending  the  fact  to  be  illustrated;  and,  when 
this  rule  is  observed,  the  discretion  of  the  trial  court  in 
allowing  the  result  of  such  experiments  to  go  to  the 
jury  will  not  be  reviewed,  in  the  absence  of  abuse  there- 
of.' 

§  459.     PHOTOGRAPHS. 

A  photograph  of  the  locus  in  quo  of  an  accident  is 
admissible  in  evidence  after  proof  that  it  is  a  fair  repre- 
sentation of  the  locality.^  But,  in  an  action  for  injuries 
sustained  by  reason  of  an  alleged  defect  in  a  street  car, 
a  photograph  of  another  car  has  been  held  inadmis- 

■\vould  uot  be  competent,  from  mere  inspeotion,  to  determiue  the  (lual- 
ity  of  the  iron  at  the  time  of  the  breakage."  In  an  action  for  injuries 
sustained  in  a  railroad  wreck,  cauised  by  the  breaking  of  a  car  axle, 
a  witness  cannot  describe  to  the  jury  an  axle  brought  to  him  after  the 
accident,  reputed  to  have  been  brought  from  defendant's  railroad,  un- 
less it  is  Identified  as  the  one  broken  at  the  accident:  and  it  is  not  suf- 
ficient that  the  one  in  question  "was  broken  exactly  as  the  other  wit- 
nesses saw  the  axle  made  by  the  wreck  after  the  injury."  Central 
Railroad  &  Banldng  Co.  v.  Dottenheim,  92  Ga.  425,  17  S.  E.  602. 

5  Leonard  v.  Southern  Pac.  Co.,  21  Or.  555,  28  Pac.  887.  In  an  ac- 
tion for  injuries  sustained  by  the  alleged  sudden  starting  of  a  street 
car  while  plaintiff  was  attempting  to  get  on  board,  a  witness  who  has 
made  an  experiment  to  see  how  a  person  placed  on  the  step  of  a  car, 
as  plaintiff  described  himself  to  have  been  placed,  would  fall  on  the 
car  being  suddenly  started,  may  testify  that  the  falling  was  in  a  di- 
rection different  from  that  testified  to  by  plaintiff.  Gilbert  v.  Rail- 
way Co.,  54  N.  Y.  Super.  Ct.  270.  A  refusal  of  the  trial  court  to  per- 
mit the  jury  to  witness  experiments  with  street  cars,  as  bearing  on 
the  nature  of  a  colli!>ion,  will  not  be  reviewed  on  appeal,  the  case  not 
being  within  the  statute  allowing  a  view  by  the  jury.  Smith  v.  Rail- 
way Co.,  32  Minn.  1,  18  N.  W.  827. 

§  459.     1  Archer  v.  Railroad  Co.,  lOG  N.  Y.  ."180,  13  N.  E.  318. 
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sible,  though  supplemented  by  evidence  that  the  two 
cars  are  alike. ^ 

In  an  action  for  personal  injuries,  a  photograph 
showing  the  manner  in  which  plaintiff's  legs  are  con- 
tracted is  admissible,  after  it  is  shown  by  a  witness 
that  it  was  taken  in  his  presence,  and  correctly  repre- 
sents the  condition  of  plaintiff's  limbs. ^  But  a  photo- 
graph of  plaintiff  taken  some  months  before  an  acci- 
dent is  not  admissible  to  show  his  health  and  strength 
at  that  time,  though  accompanied  by  evidence  that  his 
physical  appearance  had  not  changed  in  the  mean- 
time.* The  court  said:  "It  is  common  knowledge 
that  photographs  may  be  taken,  and  often  are  taken, 
in  such  a  way  as  to  make  the  person  taken  appear 
younger  and  less  infirm  than  he  is  or  than  he  looks. 
*  *  *  Courts  are  not  required  to  try  cases  by  such 
comparisons,  when  there  is  no  lack  of  evidence  directly 
pertinent.  *  *  *  There  was  no  difficulty  in  pro- 
ducing direct  evidence  of  the  apparent  physical  condi- 
tion of  the  plaintiff  at  the  time  of  the  accident  from  per- 
sons who  saw  and  knew  him;  and,  without  determin- 
ing that  a  photograph  can  never  be  received  as  evi- 
dence of  the  health  and  strength  of  a  person,  we  think 
at  least  it  was  in  the  discretion  of  the  court  to  reject 
it." 

2  People's  Pass.  Ry.  Co.  v.  Green,  50  Md.  84. 

3  Albert!  v.  Railroad  Co.,  118  N.  Y.  77,  23  N.  E.  35,  affirming  43  Hun 
(N.  Y.)  421. 

4  Gilbert  v.  Railway  Co.,  1(30  Mass.  403,  36  N.  E.  00. 
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§  460.     PHYSICA.L  EXAMINATION  OP  PLAINTIFF. 

There  is  a  decided  conflict  of  authority  in  the  United 
States  as  to  the  power  of  the  court  to  compel  a  plaintiff 
in  an  action  for  personal  injuries  to  submit  his  person 
to  an  examination  by  experts  to  ascertain  the  extent 
and  nature  of  the  injuries.  Historically  considered^ 
there  can  be  no  question  that  courts  of  common  law 
have  no  inherent  power  to,  and,  in  the  absence  of  stat- 
ute conferring  the  right,  may  not,  in  advance  of  the 
trial  of  an  action  for  personal  injuries,  compel  the 
jdaiutift',  on  the  application  of  the  defendant,  to  sub- 
mit to  an  examination  of  his  person  by  surgeons  ap- 
pointed by  the  court,  with  a  view  to  enable  them  to 
testify  on  the  trial  as  to  the  existence  or  extent  of  the 
alleged  injury.  This  is  the  rule  which  has  been  adopt- 
ed by  the  supreme  court  of  the  United  States,^  and  it 
consequently  prevails  in  all  the  federal  courts.  It  is 
likewise  the  rule  in  Illinois,"  Indiana,^  Nebraska,*  and 

§  400.  1  Union  Pac.  Ky.  Co.  v.  Botsfonl,  141  U.  S.  2o0,  11  Sup.  Ct. 
1000. 

2  Parker  v.  Enslow,  102  111.  272;  Peoria,  D.  &  E.  Ry.  Co.  v.  Rice, 
144  111.  227,  33  N.  E.  951. 

3  Pennsylvania  Co.  v.  Newmeyer,  129  Ind.  4<)1,  28  N.  E.  800.  But 
though  the  court  has  no  power  to  require  plaintiff  in  an  action  for 
personal  injuries  to  submit  his  person  to  an  examination  of  experts, 
yet  where  he  claims  to  be  suffering  from  alliumen  and  sugar  in  the 
urine,  as  a  result  of  the  injury,  the  court  may  require  him  to  produce 
in  court,  for  analysis,  specimens  of  his  urine,  accompanied  by  an  affi- 
davit that  it  was  voided  by  him.  "Urine  which  has  passed  from  the 
body  is  no  part  of  the  person.     It  is  a  lifeless  substance,  separated 


*  Sioux  City  &  P.  R.  Co.  v.  Fiulayson,  16  Neb.  578,  20  N.  W.  860; 
Stuart  V.  Hiivens,  17  Neb.  211.  22  N.  W.  419. 
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Xew  York.°  "No  right,"  says  Mr.  Justice  Gray/  "is 
held  more  sacred,  or  is  more  carefully  guarded,  by  the 
coinmou  law,  thau  the  right  of  every  individual  to  the 
possession  and  control  of  his  own  person,  free  from  all 
restraint  or  interference  by  others,  unless  by  clear  and 
unequivocal  authority  of  law.  The  inviolability  of  the 
person  is  as  much  invaded  by  compulsory  stripping  and 
exposure  as  by  a  blow.  To  compel  any  one,  and  espe- 
cially a  woman,  to  lay  bare  the  body,  or  to  submit  it  to 
the  touch  of  a  stranger,  without  lawful  authority,  is  an 
indignity,  an  assault,  and  a  trespass;  and  no  order  or 
process  commanding  such  an  exposure  or  submission 
was  ever  known  to  the  common  law  in  the  administra- 

forever  from  the  individual,  and  it  can  be  no  more  indignity  to  liis 
person  to  su))ject  sucli  sulistance  to  examination  and  analysis  than 
it  would  be  to  require  a  like  examination  of  his  cast-off  clothing  of 
the  same  individual."  Cleveland,  C,  C.  &  St,  L.  Ry.  Co.  v.  Hud- 
dleston  (Ind.  Sup.)  46  N.  E.  678. 

5  McQuigan  v.  Railroad  Co.,  129  N.  Y.  50,  29  N.  E.  235;    McSwyuy 
-T.  Railroad  Co.,  54  Hun,  6o7,  7  N.  Y.  Supp.  456;    Roberts  v.  Railroad 

Co.,  29  Hun  (N.  Y.)  151;  Newman  v.  Railroad  Co.,  50  N.  Y.  Super. 
Ct.  412.  The  case  of  Walsh  v.  Sayre,  52  How.  Prac.  (N.  Y.)  334. 
the  pioneer  case  permitting  such  an  examination,  is  expres.sly  over- 
ruled by  these  decisions.  The  question  whether  or  not  it  is  proi^er 
for  a  trial  court  to  require  such  an  examination  has  been  discussed 
by  the  supreme  court  of  Texas,  but  never  decided.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Norfleet,  78  Tex,  321,  14  S.  W,  703;  Missouri  Pac.  Ry.  Co. 
V,  .Tohnson,  72  Tex.  95,  10  S.  W.  325;  International  &  G.  N.  Ry.  Co. 
V.  Underwood,  64  Tex.  463;  Gulf,  C.  &  S,  F.  Ry,  Co.  v.  Nelson,  5  Tex. 
Civ,  App,  387,  24  S.  W.  588.  But  recently  one  of  the  civil  courts  of 
appeals  has  held  that  the  trial  court  has  no  power  to  compel  plaintiff, 
in  an  action  for  personal  injuries,  to  submit  to  examination  by  ex- 
perts to  be  appointed  by  the  court,  (iulf,  C.  &  S.  F.  Ry,  Co.  v, 
Pendery  (Tex,  Civ,  App.)  36  S,  W.  793. 

6  Union  Pac.  Ry.  Co.  v,  Botsford,  141  U,  S.  2.50,  11  Sup.  Cr.  1090. 
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tion  of  justice,  except  in  a  very  small  number  of  cases, 
based  upon  special  reasons,  and  upon  ancient  practice, 
coming  down  from  ruder  ages,  now  mostly  obsolete  in 
England,  and  never,  so  far  as  we  are  aware,  introduced 
into  this  country."  ^  So,  the  court  of  appeals  of  New 
York,  in  a  still  more  recent  case,'  says:  "It  is  a  signifi- 
cant fact  that  not  a  trace  can  be  found  in  the  decisions 
of  the  common-law"  courts  of  England,  either  before  or 
since  the  Eevolution,  of  the  exercise  of  the  power  to 
compel  a  party  to  a  personal  action  to  submit  his  per- 
son to  examination  at  the  instance  of  the  other  party. 
If  the  power  existed,  it  is  difficult  to  suppose  that  it 
would  not  have  been  frequently  invoked.  Actions  for 
assault  and  battery,  for  injuries  arising  from  negli- 
gence, and  generally  for  personal  torts,  were  among 
the  most  common  known  to  the  law,  ami  yet,  so  far  as 
we  can  discover,  in  no  case  was  it  supposed  or  claimed 
that  the  court  was  armed  with  this  jurisdiction.  *  *  * 
It  is  a  just  inference  that  an  alleged  power  which  has 
lain  dormant  during  the  whole  period  of  English  juris- 
prudence,  and   never   attempted   to   be   exercised    in 

7  The  opinion  then  proceeds  to  show  that  the  authority  of  divorce 
courts  to  order  an  inspection  in  cases  of  alleged  impotence  is  derived 
from  the  civil  and  cauou  law,  and  not  from  the  common  law.  The 
common-law  writ  de  ventre  inspiciendo,  to  ascertain  whether  a  wo- 
man convicted  of  a  capital  crime  was  quick  with  cliild,  was  allowed 
by  the  couunon  law  to  guard  against  the  taking  of  lift'  of  an  unl)orn 
child  for  the  crime  of  the  mother.  So.  also,  when  a  widow  was  sus- 
pected to  feign  herself  with  child  in  order  to  produce  a  fictitious  heir, 
in  which  case  the  heir  or  devisee  might  have  a  writ  to  examine  her, 
and,  if  with  child,  to  keep  her  under  proper  restraint  till  dtliveied. 

8  McQuigan  v.  Railroad  Co.  (18U1)  120  N.  Y.  50,  21)  N.  E.  23.5. 
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America  until  within  a  very  recent  period,  never  in 
fact  had  anv  existence." 

But  in  very  many  of  the  states  the  rule  prevails  that 
the  trial  court  has  the  power  to  require  plaintiff  in  a 
personal  injur}^  case  to  submit  to  a  physical  examina- 
tion in  advance  of  the  trial.  This  is  the  rule  in  Ala- 
bama,^ Arkansas,^"  Georgia, ^^  lowa,^^  Kansas,^^  Mich- 
igan,^* Missouri,^'  and  Wisconsin.^®  The  grounds  for 
this  rule  are  thus  stated  by  the  supreme  court  of  Iowa, 
in  a  leading  case  ''  on  the  subject:  (1)  A  party  to  an 
action  has  the  right  to  demand  the  administration  of 
exact  justice,  and,  to  this  end,  that  evidence  essential 
thereto  and  within  the  control  of  the  court  shall  be  pro- 
duced. (2)  It  is  within  the  power  of  the  court  to  com- 
pel an  examination,  since  the  plaintiff  is  before  it  as  a 
witness,  and  upon  his  refusal  he  may  be  treated  as  a 
recusant.      (3)  The  courts  have  authority  to  direct  an 

»  Alabama  G.  S.  R.  Co.  v.  Hill,  90  Ala.  71,  8  South.  90. 

10  Railway  Co.  v.  Dobbins,  60  Ark.  481,  30  S.  W.  887,  and  31  S.  W. 
147;    Sibley  v.  Smith.  46  Ark.  :275. 

11  Riehmoud  &  D.  R.  Co.  v.  Childres.s.  82  Ga.  719.  9  S.  E.  G32.  Code 
Ga.  188'2,  §  206,  declares:  "Every  court  has  power  to  control,  in  fur- 
therance of  justice,  the  conduct  of  all  persoua  connected  with  a  ju- 
dicial proceeding  before  it,  in  any  matter  appertaining  thereto." 

12  Schroeder  v.  Railroad  Co.,  47  Iowa,  375. 

13  Atchi.son,  T.  &  S.  F.  R.  Co,  v.  Thul.  29  Kan.  4(56. 

14  Graves  v.  City  of  Battle  Creek,  95  Mich.  2i;6,  54  N.  W.  7.".7. 

15  Owens  V.  Railway  Co.,  95  Mo.  169,  8  S.  W.  350;  Sidekum  v.  Ral- 
way  Co.,  93  Mo.  400,  4  S.  W.  701;  Shepard  v.  Railway  Co.,  S.>  Mo. 
634;  Norton  v.  Railway  Co.,  40  Mo.  App.  642.  A  contrary  view  was 
at  one  time  announced  by  the  .supreme  court  of  Missouri.  liuyd  v. 
Railroad  Co.,  53  :Mo.  509. 

16  White  V.  Railway  Co.,  61  Wis.  536,  21  N.  W.  524. 

17  Schroeder  v.  Railroad  Co.  (1877)  47  Iowa,  375. 
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examination  in  actions  of  divorce  on  the  ground  of  im- 
potency.  (4)  Plaintiffs  are  permitted,  in  actions  for 
personal  injuries,  to  exhibit  their  wounds  or  injuries  to 
the  jury.  In  states  where  this  view  prevails,  the  law 
is  accurately  stated  by  the  supreme  court  of  Alabama  " 
as  follows:  "(1)  Trial  courts  have  the  power  to  order 
the  suroical  examination,  by  experts,  of  the  person  of 
a  plaintiff  who  is  seeking  a  recovery  for  personal  in- 
juries. (2)  Defendant  has  no  absolute  right  to  have  an 
order  made  to  that  end,  and  executed,  but  the  motion 
therefor  is  addressed  to  the  sound  discretion  of  the  trial 
court.  (3)  The  exercise  of  that  discretion  wdll  be  re- 
viewed on  appeal,  and  corrected  in  case  of  abuse.  (4) 
The  examination  should  be  ordered  and  had  under  the 
direction  and  control  of  the  court,  whenever  it  fairly 
appears  that  the  ends  of  justice  require  the  disclosure, 
or  more  certain  ascertainment,  of  facts  which  can  only 
be  brought  to  light  or  fairly  elucidated  by  such  an  ex- 
amination, and  that  the  examination  may  be  made 
without  danger  to  plaintiff's  life  or  health,  and  with- 
out the  infliction  of  serious  pain.  (5)  The  refusal  of 
the  motion,  where  the  circumstances  present  a  reason- 
ably clear  case  for  the  examination  under  the  rule  last 
stated,  is  such  an  abuse  of  discretion  lodged  in  the  trial 
court  as  will  operate  to  reverse  a  judgment  in  plaintiff's 
favor." '» 

18  Alabama  G.  S.  R,  Co.  v.  Hill,  90  Ala.  71,  8  South.  90. 

19  In  this  case  it  was  further  said:  '"The  fact  that  a  plaintiff  in  an 
action  for  persunal  injuries  is  a  youug.  refined,  unmarried  woman,  of 
a  nervous  temperament,  is  no  ground  for  refusing  a  physical  examina- 
tion by  experts  to  determine  the  nature  and  extent  of  her  injuries. 
Her  deUcacy  and  refinement  of  feeling,  though,  of  course,  entitling 
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In  1893,  after  the  decision  of  the  court  of  appeals 
denying  the  power  of  the  courts  to  order  a  physical  ex- 
amination, the  legislature  of  Xew  York  enacted  a  stat- 
ute which  confers  such  power  on  the  courts  on  granting 
an  order  for  tlie  examination  of  plaintiff  before  the 
trial.-"      This  statute,  it  has  been  held,  does  not  violate 

her  to  the  most  considerate  and  tender  treatment  consistent  witli  the 
rights  of  others,  cannot  be  permitted  to  stand  between  the  defendant 
and  a  legitimate  defense  for  a  large  sum  of  money.  When  it  be- 
comes a  question  of  possible  violenc-e  to  the  reiined  and  delicate  feel- 
ings of  the  plaintiff  on  the  one  hand,  and  pos»sible  injustice  to  the 
defendant  on  the  other,  the  law  cannot  hesitate;  justice  must  be 
done."  But  the  selection  of  experts  to  make  a  physical  examination 
of  the  person  of  plaintiff  to  ascertain  the  extent  of  her  injuries  rests 
entirely  with  the  trial  court,  and  its  refusal  to  appoint  a  particular 
physician  demanded  by  defendant  is  not  subject  to  review  on  appeal. 
Alabana  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  9  South.  722.  A  motion  to 
compel  plaintiff,  in  an  action  for  personal  injuries,  to  submit  to  a 
physical  examination,  made  a  few  days  before  ti'ial,  is  propex'ly  de- 
nied, when  the  granting  of  the  motion  would  probably  necessitate  a 
postponement  of  the  trial.  Richmond  &  D.  R.  Co.  v.  Greenwood,  99 
Ala.  501,  14  South.  495.  The  supreme  court  will  not  reverse  the  ac- 
tion of  a  trial  judge  in  refusing,  pending  the  trial  of  a  suit  for  per- 
sonal injuries,  to  order  a  medical  examination  of  the  plaintiff,  when 
it  appears  that  no  such  request  was  made  of  the  plaintiff  before  the 
trial  began,  and  no  request  to  this  effect  was  made  of  the  court  until 
after  plaintiff's  evidence  had  bean  closed,  and  it  was  then  impi-actica- 
ble.  without  too  long  a  suspension  of  the  trial,  to  obtain  a  satisfactory 
and  competent  physician,  uy  whom  an  impartial  examination  could 
then  be  made.  While  the  power  to  order  such  an  examination  ex- 
ists, it  is  in  each  case  to  be  exercised  according  to  the  sound  discre- 
tion of  the  presiding  judge.  Savannah.  F.  &  W.  Ry.  Co.  v.  Wain- 
wright  (Ga.)  25  S.  E.  622.  In  an  action  for  personal  injuries,  the  fact 
that  the  examination  of  plaintiff  by  physicians  employed  by  defendant 
to  ascertain  the  extent  of  the  injuries  was  unnecessarily  harsh  and' 

2  0  Code  Civ.  Proc.  X.  Y.  §  873,  as  amended  by  Laws  N.  Y.  1S93.  c. 
721,  and  Laws  N.  Y.  1894,  c.  428,  p.  S73. 
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any  of  the  express  or  implied  restraints  upon  the  legis- 
lative power  to  be  found  in  either  the  federal  or  state 
constitutions.^^  But  the  statute  does  not  authorize  an 
order  direotinaj  a  physical  examination  apart  from  or 
independent  of  an  examination  of  plaintiff  as  a  witness 
before  the  trial."  The  reasons  for  the  enactment  of 
this  statute  have  thus  been  stated:  ^^  "The  extent  and 
nature  of  the  injuries  suffered  by  the  plaintiff  are  al- 
ways important,  and  frequently  by  far  the  most  im- 
portant of  the  facts  to  be  presented  to  the  jury,  because 
it  is  upon  proof  of  the  nature  and  extent  of  the  injuries 
that  the  jury  must  base  its  conclusions  as  to  the  dam- 
ages which  should  be  recovered.  Experience  has 
shown  that  the  damages  suffered  by  plaintiff  was  a 
matter  almost  exclusively  within  his  own  knowledge, 
and  especially  was  this  so  when  the  symptoms  were 
merely  subjective.  In  such  a  case,  it  almost  always 
happened  that  the  jury  had  no  eyidence  upon  the  ques- 
tion of  damages,  except  the  testimony  and  declarations 
of  plaintiff,  and  his  complaints  made  to  his  physicians, 
and  the  inferences  of  the  physicians  drawn  from  this 
statement.  In  such  cases  it  was  utterly  impossible  for 
the  defendant  to  obtain  possession  of  any  fact  before 
the  trial  upon  which  to  base  his  testimony.  This  con- 
dition of  affairs  frequently  resulted  in  grave  miscar- 
riages of  justice,  and,  while  this  was  not  always  the 
ease,  yet  it  not  seldom  happened  that,  when  the  ac- 

annoying  cjiiinot  be  (.'onsidered  on  the  question  of  daaiages.     Good- 
hart  V.  Railroad  Co.  (Pa,  Sup.)  35  Atl.  11)1. 

21  Lyon  V.  Raihvay  Co.,  142  N.  Y.  2IiS,  37  N.  E.  113. 

2  2  Id. 

2  3  Green  v.  Railroad  Co.,  10  Misc.  Rep.  473,  32  N.  Y.  Sui)p.  177. 
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tion  was  submitted  to  a  jury,  the  evidence  upou  the 
question  of  damages  was  so  inadequate  that  the  ver- 
dicts were  exceedingly  unsatisfactory." 

§  461.     BEST    EVIDENCE  —  EVIDENCE    ON    FORMER 

TRIAL. 

It  is  elementary  that  the  best  evidence  of  which  the 
case  is  in  its  nature  susceptible  must  be  produced/ 
Parol  evidence  is  not  admissible  to  show  the  sale  of  a 
street  railroad  by  one  company  to  another,  where  it 
appears  that  the  contract  of  sale  is  in  writing,  and  its 
absence  is  not  accounted  for.^  A  written  statement  as 
to  the  extent  and  nature  of  a  patient's  injuries,  made 
by  her  attending  physician  for  the  purpose  of  giving  in- 
formation to  her  husband,  is  not  admissible  against  de- 
fendant in  an  action  for  such  injuries,  as  evidence  of 
the  facts  therein  recited,  even  where  the  physician 
swears  at  the  trial  that  in  his  opinion  it  correctly  states 
the  condition  of  the  patient  at  the  time  referred  to,  un- 
less it  further  appears  that  he  is  unable  to  testify  from 
memory.^      But,  to  prove  the  running  time  of  trains,  it 

§  401.     1  1  Greenl.  Ev.  §  82. 

2  Kieketts  v.  Railway  Co..  8.5  Ala.  600.  .5  South.  3.53.  Parol  evidenre 
of  the  contents  of  a  railroad  ticket  is  not  admis,sible,  unless  its  nan- 
production  is  first  accounted  for.  Memphis  &  C.  R.  Co.  v.  Benson,  85 
Tenn.  627,  4  S.  W.  5. 

3  Vickslmrg  &  M.  R.  Co.  v.  O'Biien,  119  U.  S.  99,  7  Sup.  Ct.  118.  The 
court  said:  "The  authorities  are  uniform  in  holding  that  a  witness 
Is  at  liberty  to  examine  a  memorandum  prepared  by  him.  under  the 
circumstances  in  which  this  one  was,  for  the  purpose  of  refreshing  or 
assisting  his  recollection  as  to  the  facts  stated  in  it.  But  there  are 
cases  which  declare,  unless  prepared  in  the  discharge  of  some  public 
duty,  or  out  of  some  duty  arising  out  of  the  business  relations  of  the 

(1U2) 


Ch.  33)  EVIDENCE.  §   461 

is  not  necessary  to  introduce  the  published  time-ta- 
bles; such  fact  may  be  established  by  witnesses  who 
knew  the  time  from  their  observation  of  the  arrival  and 
departure  of  trains.*  So  a  conductor  of  a  street  car 
may  testifj^  as  to  his  recollection  of  the  number  of  pas- 
sengers on  the  car  at  the  time  of  the  accident,  without 
producing  the  slip  taken  from  the  register  of  the  car 
showing  the  number  of  passengers  on  that  trip.  Such 
register  is  not  the  best  evidence,  nor,  indeed,  unj  evi- 
dence at  all,  of  the  number  of  passengers  on  his  car  at 
the  time  of  the  accident.^ 

The  testimony  of  a  witness,  since  deceased,  taken  in 
a  former  trial,  is  admissible  on  a  subsequent  trial  of 

witness  with  others,  or  in  the  regular  course  of  his  own  business,  or 
with  the  Ivuowledge  and  concurrence  of  the  party  to  be  charged,  and 
for  the  purpose  of  charging  him,  such  a  nicmoranduiu  cannot,  under 
any  circumstances,  be  admitted  as  an  instrument  of  evidence.  Light- 
ner  v.  Wike,  4  Serg.  &  R.  (Pa.)  20a;  Calvert  v.  Fitzgerald,  Litt.  Sel. 
Cas.  (Ky.)  388;  Lawrence  v.  Barker,  .5  ^Yend.  (X.  Y.)  305;  Redden  v. 
Fpruance,  4  Har.  (Del.)  2{)5,  267;  Field  v.  Thompson,  119  Mass.  151. 
There  are,  however,  other  cases  to  the  effect  that  where  the  witness 
states  under  oath  that  the  memorandum  was  made  by  him  presently 
after  the  transaction  to  which  it  relates,  for  the  purpose  of  perpetuat- 
ing his  recollection  of  the  facts,  and  that  he  knows  it  was  correct 
when  prepared,  although  after  reading  it  he  cannot  recall  the  circum- 
stances ao  as  to  state  them  alone  from  memory,  the  paper  may  be  re- 
ceived as  the  best  evidence  of  which  the  case  admits.  Russell  v. 
Railroad  Co.,  17  N.  Y.  134,  140;  Guy  v.  Mead,  22  N.  Y.  4G5;  Merrill 
V.  Railroad  Co.,  10  Wend.  (N.  Y.)  586;  Kelsea  v.  Fletcher,  48  N.  H. 
282;  Haven  v.  Wendell,  11  N.  H,  112;  Mims  v.  Sturdevant,  36  Ala. 
030,  040;   State  v.  Rawls,  2  Nott  &  McC.  (S.  C.)  331.  ;334." 

*  Chicago,  B.  &  Q.  R.  Co.  v.  George,  19  111.  510.  A  train  schedule 
is  admissible  in  evidence  to  show  that  a  train  on  which  plaintiff  took 
li.ssnge  did  not  stop  at  the  station  of  his  destination.  New  York  & 
N.  E.  R.  Co.  V.  Feely,  103  Mass.  205,  40  N.  E.  20. 

5  Wynu  V,  Railway,  91  Ga.  344,  17  S.  E.  049. 
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the  same  issues  between  the  same  parties. °  ■  But,  to  be 
thus  admii^sible,  it  must  appear  that  the  adverse  party 
had  an  opportunity  to  cross-examine  the  witness.'  So, 
to  render  a  deposition  in  one  case  admissible  in  an- 
otlier,  identity  of  subject-matter,  in  M'hole  or  in  part, 
and  identity  of  parties  in  interest,  must  unite.  Hence, 
in  ar^  action  for  personal  injuries  sustained  while  get- 
ting on  a  ferryboat,  plaintiff's  deposition,  taken  in  an- 
other action  for  injuries  to  his  wife,  sustained  at  the 
same  time,  is  not  admissible,  though  he  has  died  in  the 
meantime.^  In  some  of  the  states,  the  absence  of  a 
witness  from  the  state,  coupled  with  his  refusal  to  at- 
tend at  the  trial,  will  admit  his  testimony  given  on  a 
former  trial;  but  in  other  states  it  must  appear  that 
the  whereabouts  of  the  absent  witness  could  not  be  dis- 

6  1  Gieeiil.  Ev.  §  1(!::5:  Raihvay  Co.  v.  Sweet,  60  Aik.  ooO,  31  S.  W. 
Till.  The  lonjrliancl  notes  made  by  the  sworn  stenographer,  who  took 
the  evidence  on  the  former  trial,  are  the  best  evidence  of  the  testimony 
of  the  dead  witness,  and  should  be  used,  or  the  nonproduction  thereof 
lejially  accounted  for,  on  a  second  trial;  but  where  these  notes  show 
that  the  dead  witness  made  an  illustitition.  and  do  not  show  what 
that  illustration  was.  or  in  any  way  convey  it  to  the  second  jury,  a 
witness  may  be  used  to  prove  what  such  illustration  was.  Carrico  v. 
Railway  Co.,  39  W.  Va.  86.  19  S.  E.  571.  Where  the  issue  is  as  to 
the  condition  of  the  brakes  of  a  street  car  at  the  time  of  an  accident, 
it  is  prejudicial  error  to  permit  plaintiff  to  ask  a  witness  for  defend- 
ant, on  cross-examination,  whether  he  had  not  been  told  that  the 
motorman  in  charge  of  the  car  had  testified  on  a  former  trial  that  the 
brakes  were  out  of  order,  since  this  question  assumed  as  a  fact,  with- 
out other  proof,  that  the  motorman  had  so  testified.  Howland  v. 
Railway  Co.  (Cal.)  47  Pac.  255. 

-  Jackson  v.  Ci-illy.  16  Colo.  103,  26  Pac.  331. 

8  Fearn  v.  P^rry  Co.,  143  Pa.  St.  122,  22  Atl.  708. 
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covered  on  diligent  search,  and  that  his  testimony  can- 
not be  taken  by  deposition.* 

§462.     MISCELLANEOUS  DECISIONS  —  NEGLIGENCE 
AND  CONTRIBUTORY  NEGLIGENCE. 

A  rule  of  a  railroad  company  prohibiting  trains  from 
passing  passenger  trains  at  stations  while  receiving 
and  discharging  passengers  is  admissible  to  show  neg- 
ligence in  running  an  engine  past  a  station  so  as  to 
strike  a  passenger  just  after  he  lias  alighted/  So  a 
rule  of  a  street-raihvay  company,  calling  on  its  drivers 
to  prevent  intoxicated  persons  from  riding  on  the  front 
platforms  of  its  cars,  is  admissible  to  justify  the  driv- 
er's refusal  to  permit  plaintiff,  when  intoxicated,  to  get 
on  the  front  platform,  though  plaintiff  was  ignorant  of 
the  rule.^ 

9  1  Grt'enl.  Ev.  §  10:5;  New  York.  L.  E.  &  ^^■.  Hy.  Co.  v.  Haiiug,  47 
K.  J.  Law,  137;    Berney  v.  Mitchell.  3i  N.  J.  Law,  337. 

§  462.  1  Lake  Shore  &  M.  S.  Ky.  Co.  v.  AVard,  135  111.  511,  26  N.  E. 
520;  s.  c.  35  111.  App.  423.  But  the  rules  promulgated  l?y  the  board 
of  railroad  commissioners  governiug  the  management  of  railroad 
trains,  where  railroads  cross  each  other  at  grade,  are  not  admissible 
in  evidence  until  it  is  shoAvn  that  they  have  been  served  upon  or- 
brought  to  the  knowledge  of  the  company  against  which  they  are 
ofiered  in  evidence.  Chicago.  K.  &  W.  R.  Co.  v.  Ransom  (Kan.  Sup.) 
44  Pac.  G. 

2  O'Neill  v.  Railroad.  155  Mass.  371,  29  N.  E.  G30.  In  an  action  for 
Injuries,  to  a  passenger  alleged  to  have  been  caused  by  a  violation  of 
defendant's  rules  ou  the  part  of  its  servants,  a  book  containing  the 
rules  and  regulations  of  the  company,  and  intended  for  the  u.se  of  its 
employes,  is  admissible  in  evidence.  Hobbs  v.  Railroad  Co.,  66  Me. 
572.  Where  the  court  admits  evidence  that  the  conductor  of  tlie 
train  knew  that  plaintiff  was  riding  in  a  box  car  before  the  wreck.. 
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Where  nejiligence  is  charoed  in  running  a  train  at 
a  high  and  dangerous  rate  of  speed,  evidence  as  to  the 
speed  of  the  train  one  and  one-half  miles  from  the  place 
of  the  accident  is  admissible,  in  connection  with  evi- 
dence that  the  speed  was  not  checked  up  to  the  time  of 
the  accident.^ 

In  an  action  for  injuries  to  a  passenger  in  alighting, 
it  is  competent  to  show  that  no  conductors  or  train- 
men were  on  hand  to  assist  passengers  in  alighting,  not 
as  a  ground  of  recovery,  but  as  showing  the  surround- 
ings.* So,  evidence  tha^  the  train  was  behind  time  is 
admissible  as  tending  to  show  the  existence  of  a  rea- 
son or  motive  for  making  only  a  short  stop.° 

In  an  action  for  injuries  to  plaintiff's  arm,  which  was 
struck  by  a  mail  crane  while  resting  on  the  window  sill 
of  the  car,  plaintiff  is  entitled  to  prove  all  the  circum- 
stances attending  the  accident  as  part  of  the  res  gestie, 

evidence  by  the  railway  company  that  the  conductor  did  not  approach 
the  box  car  while  he  was  in  charge  of  the  ti'ain,  and  that  he  did  not 
know  that  plaintiff  was  on  the  car,  is  admissible  on  the  issue  as  to 
whether  plaintiff  was  a  passenger.  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
I.ee.  22  C.  C.  A.  132,  76  Fed.  212. 

3  LouisviUe,  N.  A.  &  C.  Ry.  Co.  v.  Jones,  108  Ind.  551,  50(3,  9  N.  E. 
410.  Where  a  passenger  on  a  street  car  is  thrown  down  in  a  collision 
^vith  another  car,  the  speed  of  the  ear  at  the  time  may  be  shown  to 
prove  the  violence  of  the  fall.  Gillespie  v.  Railroad  Co.  (City  Ct. 
lirooli.)  10  N.  y.  Supp.  850. 

4  Sherwood  v.  Railway  Co.,  88  Mich.  108,  50  N.  W.  101.  In  an  ac- 
tion for  injuries  sustained  by  the  sudden  starting  of  a  street  car  while 
iilighting,  evidence  as  to  what  occurred  when  plaintiff  got  on  the  car, 
tending  to  prove  malice  on  the  part  ot  the  driver,  is  not  admissible. 
■Grisim  v.  Railway  Co.,  84  Wis.  1!),  54  N.  W.  104. 

0  Killian  v.  Railroad  Co.  (Ga.)  25  S.  E.  384. 
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and  to  show  that  others  in  the  car  heard  the  noise  of 
the  collision  of  the  crane  with  the  car.® 

In  an  action  for  injuries  to  a  passenger  caused  by  an 
alleged  defect  in  the  means  of  transportation,  evidence 
is  admissible  for  defendant  that  general  orders  were 
given  to  have  the  materials  all  of  the  safest  kind,  or 
that  directions  were  given  to  have  the  particular  part 
alleged  to  be  defective  of  the  best  kind." 

In  an  action  for  injuries  sustained  by  the  sudden 
starting  of  the  train  in  attempting  to  board  cars  which 
had  been  standing  at  the  station  for  some  time,  evi- 
dence that  the  doors  of  the  cars  were  locked  is  admis- 
sible on  the  question  whether  plaintiff  was  negligent 

6  Hallahan  v.  Railroad  Co.,  102  N.  Y.  194,  6  N.  E.  287.  In  an  ac- 
tion for  injuries  to  a  passenger  on  a  steamer  received  during  a  melee 
on  board,  evidence  as  to  the  manner  in  which  the  otRcers  attended 
to  their  duty  while  the  disturbance  was  going  on,  the  fact  tliat  notice 
of  its  progress  was  communicated,  the  time  that  it  continued,  and  the 
degree  of  alarm  it  was  calculated  to  excite,  are  admissible  as  part  of 
the  res  gestpe.  Norwich  &  N.  Y.  Transp.  Co.  v.  Flint,  13  Wall.  3,  af- 
firming 7  Blatchf.  536,  Fed.  Cas.  No.  4,874.  In  an  action  by  a  boy  for 
injuries  sustained  in  alighting  from  a  street  car  in  front  of  the  post 
office,  evidence  tliat  the  driver  requested  the  boy  to  take  a  bundle 
of  papers  to  the  post  office  is  admissible  to  show  the  driver's  knowl- 
edge of  the  boy's  intention  to  get  off  the  street  car.  Brennan  v.  Rail- 
road Co.,  45  Conn.  284. 

"  Simmons  v.  Steamboat  Co.,  100  Mass.  34.  Where  plaintiff  has 
testified  that  the  train  was  running  at  an  unusual  rate  of  speed  at 
the  time  of  the  accident,  and  that  it  was  racing  with  another  train 
on  a  parallel  track,  it  is  error  to  reject  testimony  offered  by  defend- 
ant that  the  train  was  running  a\  its  usual  rate  of  speed,  though  not 
accompanied  by  an  ofier  to  sliow  that  such  rate  was  a  safe  and  proper 
rate,  since  the  excluded  testimony  would  contradict  iilaintiff's  evi- 
dence, and  would  show  that  there  was  no  race  with  a  train  on  a 
parallel  track.     Wortheu  v.  Railway  Co.,  125  Mass.  1)9. 
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in  delaying  to  get  on  board.®  The  fact  that  a  passen- 
ger had  never  ridden  on  an  electric  car  before  the  time 
of  an  accident  is  admissible  in  evidence  to  illustrate  the 
cause  of  his  failure  to  alight  in  safety.* 

§  463.     SAME— IN  ACTIONS  FOR  EJECTION  AND 
WRONGFUL  ARREST. 

In  an  action  by  a  passenger  for  expulsion  from  a 
train,  where  there  is  a  question  on  the  trial  as  to  the 
validity  of  the  ticket  offered  by  him,  it  is  competent  for 
the  conductor  to  testify  as  to  whether  or  not  such 
ticket  was,  as  to  size  and  shape,  such  as  was  issued  by 
defendant  during  the  period  within  which  it  was  claim- 
ed to  have  been  purchased.^      In  an  action  for  the  ex- 

8  Dawson  v.  Railroad  Co.,  156  Mass.  127.  30  N.  E.  4015.  Where  the 
Issue  is  whether  plaintiff  was  injured  by  the  sudden  starting  of  a 
street  car  as  he  was  getting  on  board,  or  by  holding  onto  it,  and  en- 
deavoring to  board  it,  after  its  speed  had  increas-ed  so  as  to  endanger 
him.  plaintiff's  testimony  that  his  hand  was  fastened  in  the  handhold 
of  the  ear,  and  that  he  could  not  let  go,  and  that  he  was  dragged  sonir 
distance  by  the  moving  car,  is  admissible  to  rebut  contributory  negli- 
gence.    Chrisae  v.  Railroad  Co.  (Tex.  Civ.  App.)  39  S.  W.  038. 

»  Augusta  Ry.  Co.  v.  Glover,  92  Ga.  132,  18  S.  E.  406. 

§  463.  1  Chicago  &  E.  R.  Co.  v.  Ault,  10  Ind.  App.  661,  38  N.  E. 
492.  In  an  action  for  the  ejection  of  a  passenger,  the  issue  was 
Avlu'thor  the  ticket,  which  was  in  a  mutilated  condition  at  the  trial, 
was  limited  to  expire  in  1SS9  or  in  1890.  Held,  that  evidence  by  the 
ticket  agent  that  he  had  authority  to  sell  tickets  good  only  for  30  days 
from  date  of  sale  was  admissible  to  enable  the  jury  to  determine  what 
date  he  probably  put  on  the  ticket.  Dooley  v.  Railwa3'  Co.,  89  Iowa, 
450,  56  N.  W.  543.  Where  the  issue  is  as  to  whether  plaintiff  was 
notified  that  a  mileage  ticket  sold  to  him  was  not  good  over  the  por- 
tion of  the  road  on  which  he  was  traveling  when  ejected,  evidence 
that  a  similar  mileage  ticket  had  been  sold  to  another  person  about  the 
time  of  sale  to  plaintiff,  and  that  such  ticket  was  used  wilhout  re- 
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pulsion  of  a  passenger,  who  left  the  train  in  alleged 
obedience  to  the  conductor's  order,  without  the  appli- 
cation of  force,  the  question  whether  the  conductor  in- 
tended to  expel  plaintiff,  or  was  misunderstood  as  to 
his  purpose,  was  relevant  evidence  on  the  claim  for 
l)unitive  damages.  The  conductor  is  competent  to  tes- 
tify as  to  what  his  intention  really  was."  In  an  action 
for  the  ejection  of  a  passenger  from  a  moving  train, 
where  plaintiff  alleges  that  after  the  ejection  one  of  de- 
fendant's brakemeu  robbed  him  of  |85  in  money,  and 
defendant  denies  the  fact  of  ejection  and  of  the  rob- 
bery, it  is  error  to  exclude  evidence  that  plaintiff  made 
no  complaint  to  defendant  or  the  public  authorities 
about  the  ejection  or  robbery  until  the  action  was  com- 
menced, two  years  afterwards.^  But,  in  an  action  for 
the  ejection  of  a  passenger  from  a  street  car  for  nonpay- 
ment of  fare,  evidence  is  not  admissible  that  he  had 

striction  on  defendant's  road,  is  properly  rejected.  Oppt^nlieimer  v. 
Railroad  Co.,  9  Colo.  320,  12  i'ac.  217. 

2  Georgia  Railroad  lVc  Banking  Co.  v.  Eskew,  86  Ga.  641,  12  S.  E. 
1061.  Where  punitive  damages  are  claimed  for  the  ejection  of  a  pa.s- 
senger,  evidence  by  the  conductor  that,  when  he  ejected  plaintiff,  be 
believed  that  plaiutitt"  had  not  surrendered  a  ticket  entitling  him  to  be 
carried,  and  that  be  believed  it  to  be  his  duty  to  eject  plaintiff  on  b'.s 
refus^al  to  pay  fare,  is  competent  on  the  question  of  damages.  Yates 
V.  Railroad  Co.,  67  N.  Y.  100. 

3  Washburn  v.  Itailway  Co.,  84  Wis.  251,  54  N.  W.  504.  In  an  ac- 
tion for  false  imprisonment  for  alleged  disorderly  conduct  on  a  street 

•car,  plaintiff  testitied  in  chief  that  there  were  other  passengers  on  the 
car,  and  that  he  did  not  hear  them  complain  of  him.  Held,  that  tes- 
timony by  the  otticers  who  made  the  arrest  that  the  passengers  in  the 
car  at  the  time  expressed  their  approval  of  the  arrest  was  competent 
t(j  disprove  plaintiffs  testimony.  McGuire  v.  Railroad  Co.,  62  Hun. 
liV."..  16  N.  Y.  Supp.  t)22. 
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been  ejected,  on  another  occasion,  from  a  railroad  train 
for  nonpa^anent  of  fare.*  In  an  action  for  false  im- 
prisonment on  a  charge  of  disorderly  conduct  on  a 
street  car,  defendant,  to  excuse  the  absence  of  the  car 
driver  as  a  witness,  may  give  evidence  of  its  search  and 
inquiry  for  him,  and  its  inability  to  find  him,  he  being- 
no  longer  in  its  employ.^ 

§  464.     SAME— AS    TO  DAMAGES  AND  INJURIES. 

In  an  action  for  personal  injuries  negligently  in- 
flicted, evidence  as  to  defendant's  financial  condition  is 
inadmissible.^  But,  in  actions  for  injuries  willfully 
and  wantonly  inflicted,  evidence  as  to  defendant's 
financial  ability  is  admissible  on  the  subject  of  exem- 
plary damages.  The  reason  is  that  a  sum  which  would 
be  a  severe  punishment  to  a  man  of  small  means  would 
be  little  or  none  to  a  man  of  large  means. ^     But,  in  an 

*  Sprenger  v.  Traction  Co.  (Wash.)  47  Pac.  17. 

e  McGuire  v.  Railroad  Co.,  62  Hun,  623,  16  N.  Y.  Supp.  922.  Where 
one  presents  detached  coupons  from  a  mileage  ticket,  without  pro- 
ducing the  ticket  itself,  as  required  by  its  terms,  and  is  arrested  for 
uonpaymeut  of  fare,  he  cannot  strengthen  his  direct  testimony,  that 
he  believed  he  had  the  right  to  use  the  detached  coupons,  by  testifying 
to  other  facts  which  would  make  it  likely  that  he  believed  what  he 
said.  Marshall  v.  Railroad  Co.,  145  Mass.  164,  13  N.  E.  384.  On 
cross-examination,  a  witness  for  plaintiff  was  asked  whether,  on  the 
night  of  the  accident,  plaintiff  had  told  him  of  the  cause  of  his  expul- 
sion from  the  c-ar.  The  witness  then  answered  that  it  was  not  until 
two  days  thereafter,  and  counsel  then  said,  "Oh,  it  was  not  until  tAVo 
days  after,  he  told  you,  then  I"  to  which  the  witness  replied,  "Yes." 
Held,  that  this  question  did  not  entitle  plaintiff  to  put  the  entire  eon- 
vea'sation  in  evidence,  since  defendant  liad  not  required  the  witness  to 
state  any  part  of  it.     Perlmutter  v.  Railway  Co.,  121  Mass.  497. 

§  464.     1  Higgins  v.  Railroad,  73  Ga.  149. 

2  Toledo,  W.  &  W.  Ry.  Co.  v.  Smith,  57  111.  517.  But  in  Georgia  it 
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action  against,  a  railroad  company  and  a  conductor  for 
the  ejection  of  a  passenger,  evidence  as  to  the  pecuniary 
ability  of  the  company  is  not  admissible,  as  it  is  ex- 
tremely prejudicial  to  the  conductor.^ 

Evidence  as  to  plaintiff's  poverty  is  not  admissible  in 
his  behalf,  in  an  action  for  injuries  inflicted  by  defend- 
ant's negligence;  *  nor  is  evidence  as  to  his  wealth  ad- 
missible in  defendant's  behalf.^  But  evidence  as  to 
the  amount  of  i^laintiff's  earnings  before  the  accident  is 
competent.®  Kor  is  plaintiff  excluded  by  his  interest 
from  testifying  to  the  value  of  his  services  before  and 

is  held  that  evidence  as  to  defendant's  wealth  is  not  admissible  in  an 
action  for  the  ejection  of  a  passenger,  because  the  entire  injury  is  nut 
to  tlie  peace,  happiness,  and  feelings  of  plaintiff,  within  Code  Ga.  § 
30G7.     Georgia  K.  Co.  v.  Horner,  73  Ga.  251. 

3  Chicago  City  Ry.  Co.  v.  Henry,  G2  111.  142;  Toledo,  W.  &  W.  Ry. 
Co.  V.  Smith,  57  111.  517. 

4  Alberti  v.  Railroad  Co..  118  N.  Y.  77,  23  N.  E.  35,  affirming  -13  Hun 
(N.  Y.)  421.  But  since  an  injured  person  is  bound  to  act  in  good  faith, 
and  to  resort  to  such  means  as  are  reasonably  within  his  reach  to 
cure  himself,  where  defendant  has  shown  that  plaintiff  has  not  con- 
sulted an  eminent  specialist,  it  is  competent  for  plaintiff,  for  the  pur- 
pose of  showing  that  he  resorted  to  such  means  as  were  reasonably 
within  his  reach,  to  prove  the  fact  of  his  poverty  and  dependence  upon 
his  earnings,  and  consequently  his  inability  to  procure  the  best  medical 
attendance.     Id. 

B  Eagle  Packet  Co.  v.  Defries,  94  IIi.  598. 

8  Alberti  v.  Railroad  Co.,  118  N.  Y.  77,  23  N.  E.  35,  affirming  43 
Hun  (N.  Y.)  421;  Simonin  v.  Railroad  Co.,  36  Hun  iN.  Y.)  214; 
AValker  v.  Railway  Co.,  (J3  Barb.  (N.  Y.)  2(i0.  But  an  estimate  as  to 
The  annual  value  of  plaintiff's  labor,  based  on  the  business  of  a  steam 
thresher  in  whicli  plaintiff  at  one  time  had  an  interest,  but  which  lie 
had  parted  with  before  he  was  injured,  without  any  showing  as  to 
what  amount  belonged  to  himself,  and  what  to  his  partners,  is  inco:r.- 
pt'tent.  Bos,ton  &  A.  R.  Co.  v.  O'Reilly,  158  U.  S.  334,  15  Sup.  Ct.  830. 
See,  also,  post,  §  — . 
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after  the  injury."  So,  in  an  action  for  injuries  to  a 
married  woman,  the  testimony  of  plaintiff  that  prior  to 
the  accident  she  was  able  to  do  all  her  household  work, 
and  that  since  the  accident  she  has  not  been  able  to  do 
such  Avork,  is  competent  on  the  question  of  damage,  to 
show  the  extent  and  character  of  the  injuries  sustain- 
ed.« 

In  an  action  for  personal  injuries,  evidence  that 
plaintiff  has  a  family  dependent  on  him  for  support  is 
not  admissible,"  nor  are  the  number  and  ages  of  his 
children/" 

Where  a  personal  injury  is  permanent,  evidence  of 
plaintiff's  life  expectancy  is  competent,^ ^  and  standard 
life  tables  are  admissible  for  this  purpose/^ 

»  Winter  t.  Railway  Co.,  SO  Iowa,  443,  45  N.  W.  737. 

8  Healy  v.  Railroad  Co.,  101  Cal.  585,  36  Pac.  125.  To  show  the  ex- 
tent of  injuries  arising  from  the  fracture  of  the  arm  of  a  married 
woman,  evidence  is  admissible  that  before  the  injury  she  had  made 
her  own  clothes,  b\it  since  then,  for  the  period  of  a  year,  she  had 
been  unable  to  do  so,  and  that  for  many  months  after  the  accident 
she  was  compelled  to  employ  a  hairdresser  because  she  was  unabli' 
to  dress  her  hair  herself.  Bigelow  v.  Railway  Co.,  48  Mo.  App.  367. 
But  plaintitf  should  not  be  permitted  to  state  the  approximate  amount 
expended  by  him  by  reason  of  the  accident  and  injuries.  Such  a 
statement  would  be  dependent  on  his  opinion  as  to  what  expenses 
were  legitimately  chargeable  to  his  injuries,  and  is  in  effect  a  conclu- 
sion upon  mixed  questions  of  law  and  fact.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Wesch,  85  Tex.  593,  22  S.  W.  957. 

9  Stockton  V.  Frey,  4  Gill  (Md.)  406. 

10  Tenn.sylvania  Co.  v.  Roy,  102  U.  S.  451;  "Williams  v.  Railway 
€o.,  123  Mo.  573,  27  S.  W.  '-iSl;  Tenusylvania  R.  Co.  v.  B,)i)ks,  5" 
ra.  St.  339. 

11  Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v.  Simmons  (Tex.  Civ.  App.i 
33  8.  W.  ]096. 

12  Louisville,  X.  A.  &  C.  Ry.  Co.  v.  Miller,  141  lud.  533,  37  N.  E.  343. 
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Evidence  as  to  plaintiff's  physical  copdition  before 
the  accident  is  competent  as  bearing  on  his  ability  to 
earn  a  living,  and  on  the  amount  of  damages  sustained 
from  the  injury. ^^  So  plaintiff,  in  describing  the  ef- 
fect of  the  injury,  may  compare  her  present  physical 
condition  with  what  it  was  before  the  injury/*      But 

In  an  action  for  permanent  personal  injuries,  the  mortality  tables  are 
admissible  in  evidence,  thongli  it  appeare  that  plaintiff  is  in  feeble 
health,  is  not  an  insurable  risk,  and  has  not  the  average  expectation 
of  life.  Though  the  standard  tables  are  not  strictly  applicable,  yet 
they  are  more  or  less  efficient  aids  in  aiTiving  at  an  approximation  of 
the  truth,  and  that  is  the  best  that  can  be  hoped  for  after  all.  Ar- 
kansas M.  Ry.  Co.  V.  Griffith  (Ark.)  39  S.  W.  550.  In  an  action  for 
permanent  injuries  to  a  married  woman,  such  tables  are  admissible 
to  show  the  expectancy  of  her  life,  where  it  appears  that  because  of 
.such  injuries  a  servant  has  been,  and  probably  will  continue  to  be, 
emploj-ed  to  do  the  work  plaintiff  had  been  accustomed  to  do.  Mc- 
donald V.  Railroad  Co..  2()  Iowa,  124.  But  it  has  been  held  that  such 
tables  are  not  admissible  to  sliow  how  long  plaintiff  is  likely  to  live 
to  endure  the  pain  resulting  from  the  injury.  Chicago,  B.  &  Q.  R.  Co. 
V.  Johnson,  o()  111.  App.  564.  Mortality  tables  are  not  competent  evi- 
dence, unless  there  be  some  evidence  as  to  the  value  of  plaintiff's 
services  or  capacity  to  earn  money.  Macon,  D.  &  S.  R.  Co.  v.  Moore 
(Ga.)  25  S.  E.  460. 

13  Gardner  v.  Railway  Co.,  91)  .Mich.  182,  5S  N.  W.  49.  Where  plain- 
tiff was  forced  to  jump  from  a  train  while  it  was  running  rapidly  on 
a  dark  night,  evidence  is  admissible  that  he  was  at  the  time  afflicted: 
with  a  rupture,  though  it  was  unknown  to  the  conductor,  and  did 
not  aggravate  the  injury  sustained;  the  evidence  being  competent 
for  the  purpose  of  ascertaining  the  extent  of  his  mental  suffering  as- 
an  element  of  damages.     Fell  v.  Railroad  Co..  44  Fed.  248. 

1*  North  Chicago  St.  R.  Co.  v.  Gillow  (111.  Sup.)  46  N.  E.  1082,  af- 
firming 64  111.  App.  576.  In  an  action  for  personal  injuries,  where 
plaintiff  was  confined  to  her  bed  for  several  weeks  after  the  accident, 
and  ultimately  went  to  a  hospital  for  treatment,  evidence  as  to  her 
appearance  before  and  after  the  injury  is  admissible.  West  Chicago 
St.  R.  Co.  V.  Kennedy-Cahill  (111.  Sup.)  46  N.  E.  368,  aflirming  64  IlL 
V.  2fet.car.pas. — 73  (1153] 
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it  lias  been  held  that  evidence  that  plaintiff  was  a 
child  of  tender  years,  when  injured,  is  not  admissible.^ ^ 

Evidence  as  to  how  plaintiff  habitually  acted  after 
the  accident  is  admissible  for  the  purpose  of  establish- 
ing- the  extent  of  his  injuries;  as  that  he  tried  to  work 
and  could  not,  and  that  he  used  his  right  arm  only 
from  the  elbow/*^  So,  where  injuries  are  claimed  for 
the  wrecking  of  plaintiff's  nervous  system,  defendant 
ought  to  be  permitted  to  cross-examine  plaintiff  as  to 
his  skill  as  a  billiard  player,  to  show  that  he  was  not 
injured  to  the  extent  claimed/^ 

Where  defendant  claims  that  the  shrunken  and  wast- 
ed condition  of  plaintiff's  arm  is  simulated,  and  is  the 

App.  538.  Plaintiff  may  prove  the  state  of  her  bealtJi  for  a  reasonable 
time  before  the  accident.  Cooper  v.  Railway  Co..  54  Minn.  379.  50  X. 
W.  42.  Plaintiff'.s  physician  may  testify  as  to  her  condition  from  six 
months  to  two  years  before  the  accident,  to  form  a  basis  for  a  com- 
parison between  her  then  condition  and  her  condition  after  the  acci- 
dent. Loudoun  V.  Railroad  Co.  (Sup.)  44  X.  Y.  Supp.  742.  But.  in  an 
action  for  personal  injuries  by  a  husband  for  injuries  to  his  wife,  it  is 
Improper  for  plaintiff's  attorney,  on  direct  examination,  to  question 
him  in  regard  to  injuries  received  by  him  in  another  accident  shortly 
before  the  trial,  on  the  plea  of  explaining  an  alleged  nervousness  in 
plaintiff's  manner.    Rowland  v.  Railway  Co.  (Cal.)  47  Pac.  255. 

1-5  Kreuziger  v.  Railway  Co.,  73  Wis.  158.  40  X.  W.  (>57. 

10  Winter  v.  Railway  Co.,  80  loAva,  443,  45  N.  W.  737. 

1"  CJamble  v.  Railroad.  74  Ga.  58G.  In  an  action  for  alleged  injuries 
to  the  spine,  evidence  is  admissible  to  show  that  on  the  afternoon  be- 
fore the  accident  plaintiff  had  made  an  assignation  with  a  colored 
girl  for  the  next  day,  and  that  on  that  day.  after  the  accident,  he 
had  walked  four  or  five  miles  to  keep  his  appointment.  Such  evidence 
tends  to  throw  light  on  his  physical  condition  after  the  injury.  Ste- 
vens V.  Railroad  Co.,  80  Ga.  19,  5  S.  E.  2.53.  In  an  action  for  personal 
injuries,  te.stimony  that  plaintiff  was  treated  for  spinal  injuries  is 
inadmissible  to  show  that  she  was  actually  suft\'ring  therefrom. 
Thompson  v.  Railway  Co.  (Sup.)  42  N.  Y.  Supp.  89U. 
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result  of  long-  disuse,  plaintiff's  testimony  that  after 
the  injury  lie  was  instructed  by  his  physician  to  carr^- 
his  arm  in  a  sling  is  competent  to  repel  the  imputa- 
tion of  bad  faith/^ 

§  465.     OPINION  EVIDENCE. 

A  witness,  though  a  nonexpert,  may  state  his 
opinion  or  conclusion  -where  the  subject-matter 
to  which  his  testimony  relates  cannot  be  re- 
produced or  described  to  the  jury  precisely  as 
it  appeared  to  the  w^itness  at  the  time. 

The  rule  that  a  witness  can  testify  only  to  facts  with- 
in his  knowledge  is  almost  without  exception.  One  of 
these  exceptions  is  that  stated  in  the  black-letter  text. 
Where  the  statement  of  a  witness  is  an  inference  from 
many  minor  details  which  it  would  be  impossible  for 
him  to  present  to  the  jury  except  by  the  statement  of 
his  inference  or  opiuion,  that  opinion  is  generally  com- 
petent.^ In  those  matters  where  mere  descriptive  lan- 
guage is  inadequate  to  convey  to  the  jury  the  precise 
facts  or  their  bearing  on  the  issue,  the  description  by 
the  witness  must  of  necessity  be  allowed  to  be  supple- 
mented by  his  opinion,  in  order  to  put  the  jury  in  posi- 
tion to  make  the  tiual  decision  of  the  fact.  But,  as^ 
necessity  is  the  ground  of  admissibility,  the  moment 

18  Allisou  V.  Railroad  Co..  42  Iowa,  274.  While  it  is  coinpetout  for 
defendant  to  show  that  plaintiff's  injuries  were  wholly  or  partially  the 
result  of  improper  treatment  on  the  part  of  his  physicians,  yet  evi- 
dence of  the  reputation  of  the  attending  physician  for  skill  is  not  ad- 
missible for  this  purpose.    Thorne  v.  Stage  Co.,  G  Cal.  2;>2. 

§  4G.J.    1  Baltimore  6c  O.  K.  Co.  v.  Uambo,  S  C.  C.  A.  G,  ,">()  Fed.  75. 
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the  necessity  ceases  the  exception  to  the  general  rule 
that  requires  of  a  witness  facts,  and  not  opinions,  ceases 
also.  Hence,  when  the  circumstances  can  be  fully  and 
adequately  described  to  the  jury,  and  are  such  that 
their  bearing  on  the  issue  can  be  estimated  by  all  men, 
without  especial  knowledge  or  training,  opinions  of 
witnesses,  expert  or  other,  are  not  admissible." 

Time,  distance,  velocity,  form,  size,  age,  strength, 
heat,  cold,  etc.,  are  subjects  as  to  which  the  opinions  of 
witnesses  are  generally  received.^  Thus,  a  nonexpert 
witness  may  give  an  opinion  as  to  the  speed  at  which  a 
train  was  moving.*      But  it  has  been  held  that  the 

2  Graham  v.  Pennsylvania  Co.,  131)  Pa.  St.  149,  21  Atl.  151.  "Tne 
competency  of  this  evidence  rests  upon  two  necessary  conditions: 
First,  tliat  the  subject-matter  to  which  the  testimony  relates  can- 
not be  reproduced  or  described  to  the  jury  precisely  as  it  appeared 
to  the  witness  at  the  time;  and,  second,  that  the  facts  upon  which 
the  witness  is  called  upon  to  give  an  opinion  are  sucli  as  men  in  gen- 
eral are  capable  of  comprehending  and  understanding."  Com.  v. 
Sturtivant,  117  Mass.  122,  137. 

3  Whart.  Ev.  §  612,  note;    Hackett  v.  Railroad,  35  N.  H.  390. 

4  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Hendricks,  128  Ind.  462,  28  N.  E. 
58;  Scully  v.  Railroad  Co.,  80  Hun,  197,  30  N.  Y.  Supp.  61;  Wilson  v. 
Railroad  Co.,  8  Misc.  Rep.  450,  28  N.  Y.  Supp.  781;  Sears  v.  Railway 
Co.,  6  W^nsh.  227,  33  Pac.  389,  1081.  In  an  action  for  an  injury  to  a 
passenger  on  a  freight  train,  alleged  to  have  been  caused  by  permit- 
ting two  freight  cars  to  run  together  so  rapidly  as  to  produce  an  un- 
usual and  unnecessary  jolt,  throwing  plaintiff  from  his  seat,  a  wit- 
ness who  has  had  long  experience  in  the  management  of  freight  trains, 
and  who  was  present  at  the  time  of  the  injury,  may  give  his  opin- 
ion that  the  car  was  not  going  faster  than  usual,  that  the  jolt  was  not 
more  than  ordinary,  and  that  the  shock  was  not  sulHcient  to  throw  a 
man  unless  he  was  standing.  Ball  v.  Mabry,  91  Ga.  781,  IS  S.  E.  64. 
In  an  action  for  injuries  to  a  passenger  on  a  hand  ear  which  was 
thrown  from  the  track,  a  fellow  passenger  may  state  his  opinion  that 
it  was  impossible  for  an  ordinary  person,  sitting  in  plaintiff's  position. 

(1156) 


Ch.  33)  EVIDENCE.  §  465 

speed  cannot  be  shown  by  the  opinion  of  passengers 
observing  only  from  the  inside,  unless  their  experience 
and  observation  are  such  as  to  make  their  judgment  re- 
liable/ A  nonexpert  witness  who  testifies  to  facts 
showing  that  a  train  stopped  only  momentarily,  if  at 
all,  may  then  state  his  opinion  that  the  train  did  not 
stop  long  enough  for  a  passenger  to  alight."  So  wit- 
nesses may  give  their  opinion  as  to  whether  a  passen- 
ger had  time  to  get  clear  of  a  street  car  after  she  alight- 
ed, and  before  it  started.'  It  has  been  held  that,  after 
testifying  to  the  actual  condition  of  the  roadbed,  a  wit- 
ness may  state  his  opinion  as  to  whetJier  or  not  it  was 
safe,  though  he  is  not  an  expert;  ^  and  that  witnesses 
who  w^ere  present  at  a  railroad  accident,  or  who  ex 
amined  the  wreck,  and  saw  the  surroundings,  may,  aft- 
er stating  the  facts,  give  their  opinions  as  to  what  caus- 

to  stand  the  force  of  the  jars  and  retain  his  seat  in  the  car.  Hi.s 
judgment  or  opinion  of  the  effect  of  the  concussion  on  an  ordinary 
person  would  be  the  most  efficient  mode  of  enabling  the  jury  to  fully 
appreciate  it,  and  give  it  its  proper  consideration  in  determining  its 
influence  in  producing  the  injuiy.  Healy  v.  Railroad  Co.,  101  Cal. 
5S5,  36  Pac.  12ii. 

5  Grand  Rapids  &  I.  R.  Co.  v.  Huntley,  38  Mich.  537.  But  a  pas- 
senger on  a  train  is  competent  to  testify  as  to  the  distance  it  had  gone 
from  a  station  when  it  was  stopped  for  the  purpose  of  ejecting  plain- 
tiff, though  the  ejection  occurred  at  night,  and  he  did  not  observe  ex- 
ternal objects.     St.  Louis  &  S.  F.  Ry.  Co.  v.  Brown  (Ark.)  35  S.  W.  225. 

6  Straus  V.  Railroad  Co.,  86  Mo.  422. 

7  Ward  V.  Railroad  Co.,  19  S.  C.  521.  But  where  the  issue  is  as 
to  whether  the  conductor  gave  the  passenger  a  reasonable  time  within 
which  to  pay  fare,  evidence  by  the  conductor  that  he  gave  plaintiff 
time  enough  to  get  the  money  is  properly  excluded  as  an  opinion  on 
the  vital  point  in  the  case.  Curl  v.  Railway  Co.,  63  Iowa,  417.  16 
N.  AV.  69,  and  19  N.  W.  308. 

8  Missouri  Pac.  Ry.  Co.  v.  Jarrarri,  05  Tex.  560. 
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etl  the  derailment  of  the  train.®  So,  a  nonexpert  wit- 
ness, who  was  on  the  platform  of  a  horse  car  at  the  time 
of  a  collision,  may  state  whether,  had  the  driver  of  the 
car  been  at  his  post,  the  car  could  have  been  stopped  in 
time  to  have  avoided  the  accident.^" 

Bnt  whether  the  structure  of  a  railroad  is  such  as  to 
warrant  fast  travel  is  not  usually  a  question  for  or- 
dinarj^  witnesses/^  And  the  opinion  of  a  witness 
whether  an  accident  to  a  passenj^er  in  alighting  hap- 
pened by  reason  of  defendant's  failure  to  furnish  lights 
is  incompetent,  as  being  on  the  very  question  which  the 
jury  is  to  pass  on,  viz.  that  of  defendant's  negligence. *- 
So,  it  is  error  to  permit  witnesses  to  state  their  opinion 

9  Central  R.  v.  Senn,  73  Ga.  705.  A  witness  who  bas  driven  a  .span 
of  horses  on  a  street  raih-oad  both  before  and  after  an  accident, 
catised,  as  claimed,  by  the  vicious  character  of  the  horses,  may  give 
his  opinion  as  to  whether  they  were  safe  for  that  kind  of  worli.  Noble 
V.  Railway  Co.,  98  Mich.  249,  57  N.  W.  126.  In  an  action  for  injuries 
to  plaintiff's  arm.  which  was  struck  by  a  mail  crane,  a  witness,  after 
describing  the  position  of  plaintiff's  arm  on  the  window  sill,  stated 
that  he  should  .iuilge  tliat  it  was  not  outside  of  the  car.  Held,  that 
such  testimony  was  not  merely  an  opinion,  but  a  statement  of  fact, 
without  a  positive  allegation  as  to  its  acciu'acy;  but,  %ven  if  regarded 
as  an  opinion,  it  was  competent,  as  it  was  based  on  a  special  knowl- 
edge of  the  facts  which  liad  been  testified  to  by  the  witness.  Hallaliau 
V.  Railroad  Co.,  102  N.  Y.  194,  6  N,  E.  287. 

10  Rowland  v.  Railway  Co.  (Cal.)  47  Pac.  2.55. 

11  Grand  Rapids  cVc  I.  R.  Co.  v.  Huntley,  38  Mich.  537. 

12  Kelley  v.  Railroad  Co.,  80  Mich.  237,  45  N.  W.  90.  On  an  issue  as 
to  tlie  condition  of  the  light  at  defendant's  station  at  the  time  plain- 
tiff fell  in  alighting  from  a  car,  the  opinion  of  a  witness  wlio  had  a 
general  acquaintance  with  the  station,  and  was  there  on  the  night  in 
question,  that  it  was  not  light  enough  to  be  reasonably  safe,  is  not  ad- 
missible, unless  such  witness  testifies  that  he  observed  the  condition  of 
the  light  on  the  night  of  the  accident,  and  states  what  that  condition 
was.    Chamberlain  v.  Tlatt  (Conn.)  35  Atl.  780. 
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that  a  station  platform  is  dangerous  because  of  a  de- 
scent of  nine  inches  from  one  portion  of  it  to  another.^^ 
So,  the  opinion  of  a  nonexpert  Avitness  that  a  jar  on  a 
freight  train  was  harder  than  usual  is  of  no  value  as 
evidence/^  The  question  whether  a  locomotive  en- 
gineer was  acting  properly  in  the  line  of  his  duty  when 
he  attempted  to  cross  an  intersecting  track  is  one  for 
the  jury,  and  opinions  of  witnesses  on  an  hypothetical 
statement  of  facts  are  not  admissible/^  A  question 
asked  of  plaintiff  on  cross-examination  whether  the  ac- 
cident was  not  caused  by  his  own  fault  and  careless- 
ness is  objectionable,  as  calling  for  the  opinion  of  the 
witness  in  reference  to  a  matter  which  it  is  for  the  jury 
to  determine,  under  a  proper  charge,  from  the  facts 
proved. ^°  So,  in  an  action  for  compelling  a  passenger 
to  jump  from  a  moving  train,  the  opinion  of  plaintiff 

13  Graham  v.  I'ennsylvauia  Co.,  139  Pa.  St.  149,  21  Atl.  151. 

It  Guftey  V.  Railroad  Co.,  53  Mo.  App.  -462.  It  is  improper  to  a  sic  a 
witness  whether  a  car  Avas  coupled  in  a  negligent  manner.  Tillett  v. 
Kailroad  Co.,  118  N,  C.  1031,  24  S.  E.  111.  In  an  action  for  Injuries 
sustained  in  an  attempt  to  board  a  moving  electric  street  car,  it  is 
not  error  to  exclude  evidence  that  it  was  not  the  custom,  and  that 
people  were  not  in  the  liabit  of  trying,  to  get  on  cars  moving  at  the 
rate  of  speed  that  the  car  was  going;  siicb  testimony  being,  not  that 
of  a  fact,  but  a  conclusion.  Citizens'  St.  R.  Co.  v.  Spahr.  7  Ind.  App. 
23.  33  N.  E.  440.  A  Avitue.ss  cannot  give  his  opinion  as  to  whether  a 
passenger  exercised  diligence  in  leaving  a  car  at  her  destination. 
Madden  v.  Railway  Co.,  50  Mo.  App.  (M>.  Whether  it  is  practicable 
for  a  person  of  ordinary  activity  to  descend  from  the  upper  deck  of 
a  horse  car  without  injury,  wliile  it  is  passing  over  a  bridge,  is  not  a 
(luestion  requiring  special  skill  or  knowledge,  and  should  be  determin- 
ed by  the  jury,  and  not  be  referred  to  the  opinion  of  witnesses.  Bal- 
timore &  Y.  T.  Road  v.  I.eonliardt,  66  Md.  70,  5  Atl.  346. 

15  Grand  Rapids  &  I.  R.  Co.  v.  Ellison,  117  Ind.  234,  20  N.  E.  135. 

i«  H.  &  T.  C.  Ry.  Co.  v.  Reason,  01  Tex.  613. 
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that  lie  got  off  the  train  because  he  was  in  danger  is 
inadmissible,  but  it  is  for  the  jury  to  say,  from  all  the 
facts  proved,  why  he  got  off.^^  So,  in  an  action  for 
the  ejection  of  a  passenger,  the  opinion  of  a  witness 
that  the  conductor  was  anxious  to  have  the  matter  set- 
tled, and  conducted  himself  as  well  as  a  man  could  in 
such  a  case,  is  not  admissible.^ ^  In  an  action  for 
wrongfully  revoking  a  pass  good  for  25  years,  plaintiff 
cannot  state  his  opinion  as  to  the  number  of  trips  he 
would  probably  have  taken  over  the  road  if  it  had  not 
been  revoked. ^^ 

Within  the  rule  permitting  opinion  evidence,  a  wit- 
ness may  state  the  effect  of  a  conversation  on  his  mind, 
though  he  does  not  remember  the  language  or  form  of 
expression;  as  that  the  general  manager  of  a  railroad 
reprimanded  the  section  foreman  for  not  inspecting  the 
roadbed.^'* 

17  Hoehn  v.  Railway  Co.,  152  111.  223.  38  N.  E.  549. 

18  Alabama  G.  S.  R.  Co.  v.  Tapia,  94  Ala.  226,  10  South.  23G. 
"These  were  not  shorthand  rendering  of  facts,  but  patently  the 
opinions  and  conclusions  of  the  witness  upon  certain  facts,  which 
themselves  should  have  been  adduced  in  evidence,  and  upon  which 
tlie  jury  alone  were  to  pass  judgment,  and  make  up  their  opinion  and 
conclusion  as  to  whether  the  conductor  was  at  fault  in  the  premises 
immediately  involved."     Id. 

19  Kansas  (Hilf  S.  L.  Ry.  Co.  v.  Scott,  1  Tex.  Civ.  App.  1,  20  S.  W, 
725. 

2  0  Simpson  V.  Brotherton,  62  Tex.  172.  "Where  the  impression 
received  is  vague  and  uncertain,  the  trial  court  might  properly  ex- 
clude the  evidence;  but  where  the  defect  is  a  failure  to  remember 
the  exact  words  or  forms  of  expression,  while  the  impression  or  idea 
conveyed  is  distinct  and  clear,  the  evidence  should  be  admitted."  Id. 
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§  466.     SAME— AS  TO  INJURIES  AND  DAMAGES. 

A  nonexpert  witness,  who  has  described  the  condi- 
tion of  the  injured  person  both  before  and  after  the 
accident,  may  give  his  opinion  as  to  the  health  of  such 
person.^  Nor  is  it  calling  for  an  opinion,  in  the  tech- 
nical sense,  to  ask  a  nonprofessional  witness  how  a 
person  with  whom  he  is  intimately  acquainted  looked 
in  respect  to  health  at  a  certain  time."  So,  a  wit- 
ness who  has  stated  what  he  observed  as  to  the 
physical  condition  of  plaintiff  during  several  days  aft- 
er the  injury  may  state  that  on  the  day  following  the 
injury  plaintiff  was  worse.^  The  statement  that  an 
injured  person  was  lamer  in  the  morning  than  the 
day  before  is  not  a  matter  of  opinion,  but  a  statement 

§  406.  1  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wood,  113  Ind.  544,  551, 
14  N.  E.  572,  and  Hi  N.  E.  197;  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Holsapple.  12  Ind.  A  pp.  301,  38  N.  E.  1107;  Winter  v.  Railway  Co., 
74  Iowa,  44S,  38  N.  W.  154. 

2  Cannon  v.  Railroad  Co.,  9  Misc.  Rep.  282,  29  N.  Y.  Supp.  722. 

3  King  V.  Railroad  Co.,  75  Hun,  17,  20  X.  Y.  Supp.  973.  A  nonex- 
pert witness  who  has  described  plaintiff's  condition  immediately  after 
the  accident  and  a  month  later,  may  state  her  opinion  that  plaintlfl" 
has  grown  worse  during  that  time.  Louisville,  N.  A.  &  C.  Ry.  Co. 
V.  Wood,  113  Ind.  544,  553,  14  N.  E.  572,  and  16  N.  E.  197.  Testi- 
mony by  plaintiff's  daughter  that  plaintiff  was  decidedly  worse  at 
the  time  of  the  trial  than  two  months  after  the  accident,  and  that 
plaintiff  is  not  able  to  do  as  much  work  as  before,  is  not  incompetent 
as  a  mere  expression  of  opinion,  but  falls  within  the  rule  that  a  wit- 
ness may  state  the  result  of  his  observation.  Parker  v.  Steamship 
Co.,  109  Mass.  449.  A  nonexpert  may  testify  to  the  comparative  ap- 
pearance of  the  eyes  of  an  injured  man  before  and  after  an  injury. 
Sanii)son  v.  Railroad  Co.,  57  Mo.  App.  308.  A  nonexpert  may  testify 
that  he  observed  a  cast  in  plaintiff's  eye  which  was  not  there  before 
the  accident.     Doyle  v.  Railway  Co.,  59  Hun,  625,  13  N.  Y.  Supp.  530. 
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of  fact,  and  not  objectionable.*  Evidence  as  to  plain- 
tiffs situation  the  day  after  the  accident,  as  to  wheth- 
er she  had  the  use  of  her  arm,  and  as  to  whether  she 
was  able  to  work,  relates  to  facts,  as  to  which  nonex- 
pert witnesses  may  testify.^  So,  a  nonprofessional  wit- 
ness may  give  his  opinion  that  plaintiff's  mental  condi- 
tion was  injuriously  affected  by  an  accident,  in  connec- 
tion with  a  recital  of  facts  on  which  he  bases  his  opin- 
ion/ So,  a  nonexpert  witness  may  testify  that  the  in- 
jured person  seemed  to  be  suffering  great  pain.  Evi- 
dence of  this  description  is  ordinarily  more  than  a  mere 
oi)inion,  for  the  reason  that  emotions  caused,  either  by 
distress  or  pleasure,  usually  exhibit  themselves 
through  the  countenance,  and  the  indications  of  their 
existence  are  as  well  defined  and  accepted  by  experi- 
ence as  when  they  may  be  expressed  in  the  language  of 
the  person  affected  by  them.  It  is  not  possible  for  a 
witness  to  describe  either  of  these  emotions  by  the  em- 

4  Taylor  v.  Railway  Co.,  48  N.  H.  304. 

e  Harris  v.  Railway  Co.,  76  Mich.  227,  42  N.  W.  1111. 

6  Sharp  V.  Railway  Co.,  114  Mo.  94,  20  S.  W.  93.  After  stating 
facts  witliin  the  knowledge  of  the  witness  showing  that  plaintiff  was 
seriously  disabled  by  an  injury,  the  witness  may  express  his  opinion 
that  plaintiff,  since  the  accident,  has  been  unable  to  perform  any 
duties  which  re(iuiro(l  the  slightest  physical  exertion,  that  during  his 
severest  attacks  he  is  unable  to  do  anything,  and  that  at  his  best  he 
cannot  do  anything  other  than  jobs  of  very  light  nature.  Chatta- 
nooga, R.  &  C.  R.  Co.  V.  Huggins,  89  Ga.  494.  1.5  S.  E.  848.  One  not  an 
expert  may  testify  whether  it  was  necessary  for  a  party  to  receive 
medical  assistance,  and  tlie  length  of  time  such  assistance  was  neces- 
.sai-y.  Chicago.  B.  iVc  Q.  R.  Co.  v.  (ieorge,  19  111.  510.  Nonexperts 
may  properly  testify  as  to  plaintiff's  condition  and  appoarajiee  before 
the  accident,  as  to  having  recovered  from  former  injuries.  Winter  v. 
Railway  Co.,  80  Iowa,  443,  45  N.  W.  737. 
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plojment  of  language  in  such  manner  as  to  give  evi- 
dence of  their  existence  to  the  jui\v;  and,  when  that  is 
tlie  fact,  then  the  conclusion  of  the  witness  from  the 
ai^pearance  of  tlie  person  has  been  allowed  to  be  stat- 
ed/ But  it  is  error  to  permit  a  nonexpert  witness  to 
state  that  plaintiff  suffered  in  her  head  and  stomach, 
since,  as  to  these  subjects,  she  can  have  no  actual 
knowledge  of  her  own,  and  no  information,  except  from 
plaintiff's  declarations,  which  are  both  hearsay  and 
secondary  evidence.^ 

A  mother  who  has  had  experience  in  rearing  and 
nursing  children,  and  who  has  testified  that  a  three 
months  old  babe  was  robust  and  vigorous  when  she 
started  on  a  railroad  journey;  that  the  baby  continued 
to  be  w^ell  until  the  conductor  compelled  her  to  go  into 
a  coach  without  fire  on  a  cold  day  in  February;  that 
then  its  hands  and  feet  got  very  cold,  and  it  was  taken 
sick  and  contracted  a  severe  cold  in  the  coach;  and 
that  it  continued  to  grow^  worse  and  worse  all  the  time 
thereafter,  until  it  died,  though  it  had  the  best  of  care 
and  attention,  and  was  not  subjected  to  exposure  after- 
wards,— may  then  state  her  opinion  that  the  death  was 
due  to  the  exposure  to  cold  in  the  coach. ^ 

Plaintiff  himself,  though  not  an  expert,  may  testify 
to  the  immediate  physical  consequences  of  an  injury 

7  McSwyny  v.  Railroad  Co.,  u-t  Huu,  (537,  7  N.  Y.  Supp.  456,  citing 
Adams  v.  People,  63  N.  Y.  621;  People  v.  Ea.stwood,  14  N.  Y.  562; 
McCarty  v.  Wells,  51  Huu,  171,  4  N.  Y.  Supp.  672. 

8  Lombard  &;  S.  S.  Pass.  Ry.  Co.  v.  Christiau,  124  Pa.  St.  114,  16  Atl. 
628. 

»  Ft.  Worth  cVc  D.  C.  Ry.  Co.  v.  Hyatt  (Tex.  Civ.  App.)  84  S.  W.  677. 

(1163) 


§   466  CARRIERS   OF   PASSENGERS.  (Ch.    33 

received  by  liiiii/"  as  that  since  the  accident  his  health 
is  constantly  growing  worse.^^  So,  it  is  competent  for 
plaintiff  to  testify  as  to  the  length  of  time  he  was  con- 
fined to  his  bed,  and  to  the  pain  suffered  by  him  in  con- 
sequence of  the  injury.  Such  testimony  is  not  incom- 
petent as  stating  the  cause  of  being  confined  to  his  bed 
and  of  his  suffering  pain.^^  So,  in  an  action  for  sick- 
ness alleged  to  have  been  caused  by  being  set  down 
away  from  a  depot,  plaintiff's  testimony  that  "I  know 
of  nothing  else  that  could  have  caused  my  illness,  ex- 
cept the  exposure  to  which  I  was  subjected  on  the 
morning  when  I  got  off  the  train,"  is  competent/^ 

But  it  is  error  to  permit  plaintiff  to  state  as  evidence 
his  estimate  of  the  amount  of  damages  he  has  sustain- 
ed on  account  of  the  injuries  received/*  He  must  state 
facts,  and  let  the  jury  say  from  the  facts  what  is  the 
amount  of  the  damages/^  So,  a  father,  suing  for  in- 
juries to  a  minor  son,  cannot  give  his  opinion  as  to  how 
much  he  was  damaged  by  his  son's  injuries/* 

10  Bland  v.  Railroad  Co.,  65  Cal.  626,  4  Pac.  672. 

11  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Click  (Tex.  Civ.  App.)  32  S.  W. 
226.  Plaintiff,  whose  jaw  was  fractured  two  years  before  the  trial, 
may  testify  as  to  whether  the  injury  is  permanent.  Alabama  G.  S. 
R.  Co.  V.  Frazier,  93  Ala.  45,  9  South.  303. 

12  North  Chicago  St.  R.  Co.  v.  Coolv,  145  111.  551,  33  N.  B.  958. 

13  Pullman  Palace-Car  Co.  v.  Smith,  79  Tex.  468,  14  S.  W.  993. 

14  Ohio  &  M.  R.  Co.  V.  Nickless,  71  Ind.  271. 

15  Central  Railroad  v.  Senu,  73  (4a.  705.  The  opinions  of  witnesses 
in  the  same  line  of  business  as  plaintiff,  as  to  the  amount  of  loss  he 
sustained  in  his  business  by  reason  of  the  injuries,  is  incompetent. 
Lincoln  v.  Railroad  Co.,  23  Wend.  (N.  Y.)  425.  This  case  illustrates 
the  difficulties  under  which  lawyers  labored  before  parties  were  com- 
petent witnesses. 

16  Hurt  V.  Railway  Co.,  94  Mo.  255,  7  S.  W.  1. 
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But  evidence  as  to  the  industrious  habits,  ability, 
and  experience  of  plaintiff  is  within  the  rule  permit- 
ting nonexperts  to  state  their  conclusions,  if  they  state, 
as  far  as  possible,  the  facts  and  observations  on  which 
they  are  based. ^^  So,  plaintiff  may  testify  as  to  wheth- 
er or  not  the  injuries  caused  him  to  give  up  his  busi- 
ness.    This  is  a  statement  of  fact,  and  not  of  opinion.'^ 

§  467.     EXPERT  EVIDENCE. 

Where  the  question  involved  does  not  lie  -within 
the  range  of  common  experience  or  common 
kno>?7ledge,  but  requires  special  experience  or 
special  kno-wledge,  then  the  opinions  of  wit- 
nesses skilled  in  the  particular  science,  art,  or 
trade  to  which  the  question  relates  are  admis- 
sible in  evidence.^ 

"The  rule  admitting  the  opinions  of  experts  is  found- 
ed on  necessity,  for  juries  are  not  selected  with  any 
view  to  their  knowledge  of  a  particular  science,  art,  or 
trade,  requiring  a  course  of  previous  study,  experience, 
and  preparation."  ^  Expert  testimony  begins  with 
testimony  "concerning  those  branches  of  business  or 
occupations  where  some  intelligence  is  requisite  for 

17  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Miller,  141  Iml.  533,  37  N.  E.  343. 

18  Beckwith  v.  Railroad  Co.,  64  Barb.  (N.  Y.)  299.  Plaintiff's  opin- 
ion as  to  the  value  of  hiS'  services  as  a  farmer  are  admissible,  based 
on  his  knowledge  of  what  it  cost  him  yearly  for  his  living  expenses, 
which  he  makes  from  his  business.  Arkansas  Midland  Ry.  Co.  v. 
Grirtith  (Ark.)  39  S.  W.  550. 

§  4(m'.     1  Rog.  Exp.  Test.  §  G. 
-Id. 
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judgment,    and    where    opportunities    of    observation 
must  be  combined  with  practical  experience."  ' 

An  "expert"  has  been  defined  bj  Mr.  Kogers  *  "as 
one  who  is  skilled  ip  any  particular  art,  trade,  or  pro- 
fession, being  possessed  of  practical  knowledge  con- 
cerning the  same.  Strictly  speaking,  an  expert  in  any 
science,  art,  or  trade  is  one  who,  by  practice  or  obser- 
vation, has  become  experienced  therein."  Thus  rail- 
road engineers  and  constructors  are  not  the  only  per- 
sons competent  to  give  an  opinion  in  answer  to  the 
question  how  the  derailment  of  cars  on  the  inside  of  a 
curve,  instead  of  the  outside,  can  be  accounted  for. 
Prima  facie,  that  question  can  be  answered  by  any  per- 
son acquainted  with  the  elementary'  principles  of  me- 
chanics, and  claiming  only  to  be  an  expert  in  that 
branch  of  science.^  But  a  newspaper  reporter,  who 
has  visited  dozens  of  railroad  accidents,  and  examined 
them  for  the  purpose  of  reporting  the  probable  cause, 
has  been  held  incompetent  to  testify  as  an  expert  as 
to  the  cause  of  a  broken  rail  which  wrecked  a  passen- 
ger train.® 

3  Rog.  Exp.  Test.  §  1. 

4  1(1. 

5  Murphy  v.  Railroad  Co.,  66  Barb.  (N.  Y.)  125. 

6  Hoyt  V.  Railroad  Co.,  57  N.  Y.  67S.  Where  a  witness  is  called 
and  examined  as  an  expert  as  to  whether  a  steamboat  was  properly 
landed  for  the  purpose  of  discharging  a  passenger,  and  as  to  what 
officers  were  required  to  man  such  a  boat,,  it  must  appear,  not  only 
that  the  witness  had  sufficient  knowledge  and  experience  in  refer- 
ence to  ateamboating  in  general,  but  that  he  is  acquainted  with  the 
class  and  dimensions  of  the  boat,  and  the  character  and  condition  of 
the  river  and  shore  where  the  landing  was  made,  or  has  heard  the 
same  described  by  witnesses  in  the  ca^e,  before  he  can  be  allowed 
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Probably  the  largest  class  of  expert  witnesses  call- 
ed on  to  testify-  in  courts  is  that  of  medical  men. 
"The  principle  is  well  established  that  physicians  and 
surgeons  of  practice  and  experience  are  experts  in 
medicine  and  surgery,  and  that  their  opinions  are  ad- 
missible in  eyidence  upon  questions  that  are  strictly 
and  legitimately  embraced  in  their  profession  and 
practice."  ^  A  physician  and  surgeon,  showing  him- 
self otherwise  competent,  is  not  disqualified  from  giv- 
ing an  opinion  as  an  expert  by  the  fact  that,  at  the 
time  of  the  occurrence  in  reference  to  which  he  is  call- 
ed on  to  testify,  he  was  not  in  full  practice.  It  is  sim- 
ply a  matter  for  the  jury  in  determining  what  weight 
should  be  giyen  to  his  opinion.* 

§  468.     SAME— ON  WHAT  SUBJECTS  COMPETENT. 

"It  is  not  sufficient  to  warrant  the  introduction  of 
expert  evidence  that  the  witness  may  know  more  of 
the  subject  of  inquiry,  and  may  better  comprehend 
and  appreciate  it,  than  the  jurj^;  but,  to  warrant  its 
introduction,  the  subject  of  the  inquiry  must  be  one 
relating  to  some  trade,  jjrofession,  science,- or  art  in 

to  cxiiress  liis  opiuious  as  an  expert.     Seltrell  v.  Barrows,  oU  W.  Va. 
21:i,  14  S.  E.  990. 

T  Uog.  Exp.  Test.  §  42. 

8  Roberts  v.  .Tolmson.  58  N.  Y.  613.  The  qualification  of  a  witness 
to  testify  as  an  expert  is  a  question  for  the  trial  court,  whose  decision 
■will  not  be  reversed  on  appeal  unless  it  is  manifestly  against  the 
weight  of  the  evidence.  Bloudei  v.  Itailway  Co.  (Minn.)  08  N.  W. 
1079.  It  is  not  error  to  rule  out  questions  to  expert  witnesses  put 
to  show  their  experience  in  brauches  not  essential  to  qualify  theui 
as  witnesses  in  the  case  at  bar.  Brown  v.  Railroad  t.Sup.l  4;!  X.  Y. 
Supp.  1094. 
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-uliieb  persons  instructed  therein,  by  study  or  expe- 
rience, maj  be  supposed  to  have  more  skill  and  knowl- 
edge than  jurors  of  average  intelligence  may  be  pre- 
sumed generally  to  have."  ^  Thus,  in  an  action  for  in- 
juries due  to  a  collision  of  electric  street  cars,  the  man- 
ner of  running  the  cars,  their  speed,  and  the  facility 
with  which  the}'  can  be  stopped,  are  proper  subjects 
of  expert  testimony.^  So,  evidence  by  a  civil  engineer 
that  a  hole  near  a  traveled  way  is  a  dangerous  place, 
and  needs  protection,  has  been  held  competent.^  So, 
expert  testimon^^  is  admissible  on  the  question  wheth- 
er or  not  the  safety  of  people  traveling  on  cable  cars 
or  vehicles  requires  that  such  cars  should  move  for- 
ward on  the  signal  of  a  flagman  stationed  at  the  in- 
tersection of  two  cable  roads  in  the  heart  of  a  popu- 
lous city.*      But,  in  an  action  for  injuries  in  a  collision 

§  468.    1  Ferguson  v.  Hiibbell,  97  N.  Y.  51)7,  513. 

2  Howland  v.  Railway  Co.,  110  Cal.  513,  42  Pac.  983.  In  an  action 
for  injuries  to  a  passenger  on  a  steamer  caused  by  tlie  falling  of  an 
upper  berth,  expert  evidence  is  competent  as  to  the  manner  in  which 
berths  on  steamers  are  generally  constructed.  Tinney  v.  Steam- 
boat Co.,  5  Lans.  (N.  Y.)  507. 

s  Cross  V.  Railway  Co.,  (J9  Mich.  363,  37  N.  W.  361. 

4  Jackson  v.  Railway  Co.,  118  Mo.  199,  24  S.  W.  192.  "It  cannot, 
we  think,  be  said  that  the  great  mass  of  those  who  travel  on  these 
cars  in  our  large  cities  know  or  trouble  themselves  much  as  to  how 
these  cables  are  managed,  or  that  they  have  much  conception  of  the 
number  of  cars  that  hourly  cross  an  intersection  like  this  in  question. 
or  of  the  danger  that  might  attend  the  failure  to  have  a  common 
flagman  to  signal  each  train,  or  that  danger  would  ensue  from  a  dis- 
regard of  the  signals.  We  think  it  was  a  subject  upon  which  the 
jurj'  might  well  have  been  informed  and  enlightened  by  the  evidence 
of  one  whose  experience  had  taught  him  the  necessity  of  an  intelli- 
gent system  of  signals  in  moving  so  great  a  number  of  cars  across 
a  given  point  in  a  large  city."  Id. 
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between  a  street  car  and  a  truck  at  a  street  crossing, 
evidence  as  to  the  time  and  space  within  wliich  a  load- 
ed truck  can  be  stopped  is  barely  competent.^ 

(xenerally,  whether  due  care  requires  a  certain  thing 
to  be  done  is  not  a  question  for  expert  testimony,  but 
is  for  the  jury  to  determine,  upon  the  facts  and  cir 
cumstances  of  the  case."  So,  the  opinion  of  an  expert 
as  to  whether  everything  had  been  done  that  could 
have  been  done  to  avoid  the  accident  is  incompetent/ 
So,  expert  evidence  that  it  was  safe  and  proper  for 
a  street  railway  to  operate  an  electric  car  with  but  one 
man  in  charge  is  not  admissible  in  an  action  by  a  pas- 
senger who  was  in  the  car  when  it  ran  away  on  a  down- 
grade while  the  man  in  charge  was  off  the  car,  chan- 
ging the  trolley  to  another  wire.  This  is  a  matter  on 
which  no  special  knowledge  is  required.^ 

s  O'Neil  V.  Railroad  Co..  12!)  N.  Y.  125,  29  N.  E.  84.  affirming  59 
N.  Y.  Super.  Ct.  12H,  15  N.  Y.  Siipp-  84.  ".Jurors  are  generally  well 
acquainted  with  such  common  things  as  trucks  and  horses,  and  the 
power,  action,  and  capacity  of  horses,  which,  particularly  in  the  city 
of  New  York,  are  constantly  open  to  observalion.  Yet  Ave  cannot 
say  that  the  expert  witness  did  not  know  more  about  the  subject  of 
inquiry  than  ordinary  jurors  can  be  generally  supposed  to  know." 
Id.  Whether  or  not  a  wagon  could  have  crossed  a  street  car  at  a 
certain  point  without  colliding  with  an  approaching  car  is  not  the 
subject  of  expert  testimony.  :Mycr  v.  Railroad  Co.,  10  Misc.  Rep. 
11,  30  N.  Y.  Supp.  5:;4. 

e  Goodsell  v.  Taylor,  41  Minn.  207,  42  X.  W.  873. 

7  Fogel  V.  Railway  Co.  (Cal.)  42  I'ac.  505. 

8  Redtield  v.  Railway  Co.,  112  Cal.  220,  43  Tac.  1117.  The  ques- 
tion whether  a  railroad  train  stopped  an  ample  time  for  all  the  pas- 
sengers to  get  off  calls  for  an  opinion  on  a  matter  not  involving 
skilled  testimony,  and  is  improper.  So,  of  the  question  whether  it 
was  safer  to  discharge  passengers  in  a  station  or  before  reaching  it. 
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Tlie  question  of  tlie  earning  power  of  an  injured  per- 
son is  not  one  for  expert  testimony.  An  expert  in 
banking  or  mercliaudising  might  form  an  opinion 
about  wliat  a  man  possessing  given  business  qualifi- 
cations ouglit  to  be  able  to  earn,  but  this  is  not  the 
question  the  jury  is  to  determine.  They  are  interested 
only  in  knowing  what  he  did  actually  earn,  or  what  his 
services  were  reasonably  worth,  prior  to  the  time  of 
his  injury.  In  settling  this  question,  they  should  con- 
sider not  only  his  past  earnings,  or  the  fair  value  of 
services  such  as  he  was  able  to  render,  but  his  age, 
state  of  health,  business  habits,  and  manner  of  living. 
The  basis  on  which  this  calculation  must  rest  is  not 
the  possibility,  as  judged  of  by  the  expert  witness,  but 
the  cold,  commonplace  facts,  as  proved  by  those  who 
knew  them.** 

§  469.     SAME— MEDICAL  EXPERTS. 

A  medical  expert  who  has  examined  plaintiff,  and 
described  his  condition,  may  state  his  opinion  as  to 
what  produced  the  symptoms  described.^  So,  a  phy- 
sician may  testify  whether  a  cause  which  it  is  alleged 
existed  would,  in  his  opinion  as  a  medical  man,  be  suf- 
ficient to  produce  a  condition  which  is  claimed  to  have 
resulted  from  this  cause.^      So,  in  an  action  for  per- 

Keller  v.  Railroad  Co.,  2  Abb.  Dec.  4S(),  aftirniing  17  How.  Prac.  (N. 
Y.)  102. 

»  Goodliait  V.  Rjiihvay  Co..  177  Pa.  St.  1,  ;»  Atl.  191.    See.  also,  post, 
§  525. 

§  469.      1  Louisville.  N.  A.  &  C.  Ky.  Co.  v.  Wood,  113  lud.  544,  553. 
14  N.  E.  572. 

2  Lacas  v.  Railway  Co.,  92  Mich.  412,  52  X.  \\.  745. 
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sonal  injuries  sustained  in  a  railroad  collision,  a  phy- 
sician who  knows  plaintiff's  condition  may  give  his 
opinion  as  to  whether  her  injuries  are  such  as  would 
likely  result  from  such  a  concussion  as  was  shown.* 
So,  in  an  action  for  putting  a  six-year  old  child  off  a 
train,  about  half  a  mile  from  the  dei)ot,  where  plaintiff' 
claims  to  be  suffering  from  heart  disease  as  a  result 
of  the  fright  suffered  when  ejected,  it  is  competent  for 
medical  experts  to  testif}^  whether  fright  will  produce 
the  heart  trouble  with  which  plaintiff  was  said  to  be 
afflicted.*  On  the  same  principle,  a  medical  expert, 
after  testifying  to  his  personal  observation  of  the  pa- 
tient, to  the  fact  of  injury,  and  to  her  subsequent  con- 
dition, may  give  his  opinion  as  to  whether  the  injury 
was  the  cause  of  the  subsequent  condition.^ 

In  an  action  for  personal  injuries,  all  damages,  past 

3  Texas  Cent.  Ry.  Co.  v.  Burnett,  80  Tex.  580,  16  S.  W.  320.  Plain- 
tiff may  give  evidence  of  liis  physical  condition  and  bodily  sufferings, 
with  the  opinions  of  physicians  as  to  whether  such  condition  would 
have  resulted  from  the  accident.  McDonald  v.  Railroad  Co.,  13  Misc. 
Rep.  951,  34  N.  Y.  Supp.  921. 

*  Illinois  Cent.  R.  Co.  v.  Latimer,  128  HI.  163,  21  N.  E.  7.  Where  a 
person  is  buried  in  the  wreck  of  a  train,  and  is  doubled  up  with  his 
breast  towards  his  knees,  and  sustains  injuries  to  his  spinal  column,  it 
is  competent  to  ask  a  physician  wlio  has  examined  him  whether  the 
doubling  of  the  plaintiff  in  the  manner  described  by  him  would  be  th(< 
probable  cause  of  his  condition.  Beckwith  v.  Itailroad  Co.,  64  Barb. 
(N.  Y.)  2t)9.  In  an  action  for  personal  injuries  sustained  by  a  fall 
from  a  street  car,  it  is  competent  for  a  physician  to  state  that  the 
injuries  were  such  as  could  have  been  produced  by  the  fall,  and  that 
they  were  permanent.  Montgomery  v.  Railroad  Co.,  .55  Hun,  611,  8 
N.  Y.  .Supp.  811. 

5  Stouter  V.  Railway  Co.,  127  N.  Y.  661,  27  N.  E.  805.  atlirmiug  53 
Hun,  (;34,  6  N.  Y.  .Supp.  103. 
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aud  prospective,  must  be  recovered  in  the  one  action. 
Hence  it  is  competent  to  prove  by  medical  experts  the 
probability  that  the  injury  will  permanently  impair 
the  health  and  physical  or  mental  ability  of  plaintiff," 
and  the  probability  of  the  continuance  of  the  injuries 
or  of  a  recovery  therefrom."  So,  where  plaintiff's 
phj'sician  testifies  fully  in  regard  to  her  condition,  and 
the  disease  from  which  she  is  suffering;  resulting,  as 
claimed,  from  the  injuries  received,  it  is  competent  for 
him  to  state,  from  his  experience,  practice,  and  obser- 
vation, what  percentage  of  persons  in  plaintiff's  condi- 
tion recover  their  health,  the  question  having  a  direct 
bearing  on  the  permanency  of  the  disease.* 

But  there  is  an  obvious  difference  between  an  opin- 

6  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Falvt-y,  KM  Ind.  4(X),  422,  3  N.  E. 
389,  and  4  N.  E.  908.  A  physician  who  has  attended  an  injured  per- 
son for  two  years  may  give  his  opinion  as  to  whether  her  ailments 
are  permanent.  Brown  v.  Railroad  Co.,  18  Misc.  Rep.  584,  42  X.  Y. 
Supp.  700. 

7  Griswold  v.  Railroad  Co.,  115  N.  Y.  Gl,  21  N.  E.  726,  attirming  44 
Hun  (N.  Y.)  23(i;  Johnson  v.  Railroad  Co.,  53  Hun.  (>}3.  G  X.  Y.  Supp 
113,  affirmed  125  N.  Y.  702,  20  N.  E.  7.'i2:  King  v.  Railroad  Co.,  75 
Hun,  17,  26  N.  Y.  Supp.  973;  Denver  Tramway  Co.  v.  Reid,  4  Colo. 
App.  53.  35  Pac.  269.  In  support  and  in  contirmation  of  an  opinion 
expressed  by  a  physician  that  plaintiff  will  not  get  well,  it  is  compe- 
tent to  prove  by  him—after  he  ha.s  stated  her  symptoms,  and  the 
causes  which,  in  his  opinion,  produced  them — at  what  period  after  the 
injury  plaintiff  would  be  most  likely  to  begin  to  improve,  if  she  were 
going  to  improve  at  all.  Matteson  v.  Railroad  Co.,  62  Barb.  (N.  Y.) 
364.  An  expert  Avitntss  may  give  his  opinion  as  to  the  result  of  a  dis- 
ease in  its  natural  and  ordinary  course,  to  wit,  that  plaintiff  will 
never  get  any  better,  and  never  be  able  to  straighten  his  limbs.  Al- 
bert! V.  Railroad  Co.,  118  N.  Y.  77,  23  N.  E.  35,  affirming  43  Hun  (X. 
Y.)  321. 

8  Cole  V.  Railway  Co.,  95  Mich.  77,  54  X.  \V.  638. 
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ion  as  to  the  permanence  of  a  disease  or  injury  already 
existing,  capable  of  being  examined  and  studied,  and 
one  as  to  the  merely  possible  outbreak  of  new  diseases 
or  sufferings  having  their  cause  in  the  original  injury. 
In  the  former  case,  where  disease  or  injury  and  its 
symptoms  are  present  and  existing,  their  indications 
are  more  or  less  plain  and  obvious,  and  from  their  se- 
verity or  slightness  a  recovery  may  reasonably  be  ex- 
pected, or  the  contrary;  while  an  opinion  that  some 
new  and  different  complication  will  arise  is  merely  a 
double  speculation, — one  that  it  may  possibly  occur, 
and  the  other  that  if  it  does  it  will  be  a  product  of 
the  original  injury,  instead  of  some  other  new  and  per- 
haps unknown  cause."  Hence  the  New  York  courts 
hold  that  a  medical  witness  cannot  testify  as  to  the 
"probable"  future  effect  of  personal  injuries,  but  that 
he  must  state  that  they  are  reasonably  certain  to  oc- 
cur.^-' But  in  other  jurisdictions  medical  witnesses 
may  testify  as  to  the  probable  results  that  would  fol- 
low from  a  specilied  injury,  though  merely  specula- 
tive opinions  are  not  competent.^ ^      But  medical  testi- 

»  Griswokl  v.  Railroad  Co.,  115  N.  Y.  CI,  21  X.  K.  12{',,  affinninj;  44 
Hun  (N.  Y.)  236. 

10  O'Brien  v.  Railroad  Co.,  5t)  Hun,  t!2;i,  13  N.  Y.  Supp.  aOO;  Atkins 
V.  Railway  Co.,  ,57  Hun,  102,  10  N.  Y.  Supp.  4.S2.  Evidence  a.s  to  fu- 
ture possible  consecpienees  of  i)erson;il  injui'ies  is  not  admissible. 
Lewis  V.  Railroad  Co.,  7  Mi.sc.  Rep.  2S(;.  27  X.  V.  Supj).  SSK. 

11  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  WockI.  li:!  Ind.  .")44,  .V.S.  14  X.  E. 
572;  Cunningham  v.  Railroad  Co.,  49  Fed.  489.  A  physician  of  ex- 
perience, who  attended  pl.iiutiff  in  his  sickness  caused  by  i)t>rsoual 
injuries,  maj'  state  his  opinion  as  to  the  effect  of  the  injuries  on  plain- 
tiff's future  condition.  Toledo,  W.  &:  W.  Ry.  Co.  v.  Baddeley,  54 
111.  19. 
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mony  as  to  the  possible  effect  on  plaintiff's  health  of 
provoking  language  or  vexatious  circumstances  is  out 
of  place  in  an  action  for  an  assault  on  a  passenger  con- 
sisting in  the  conductor's  placing  his  hands  on  his 
shoulders,  with  a  threat  to  remove  him  from  the  car.^- 

An  expert  witness  who  has  described  the  nature  of 
the  injuries  ma}'  state  his  conclusion  that  the  physical 
defects  which  he  found  could  not  have  been  produced 
by  simulation.^^  But  evidence  of  a  physician,  who 
had  known  plaintiff  for  some  years,  that,  in  his  opin- 
ion, she  was  "shamming  before  the  jury,"  has  been 
held  incompetent.  A  physician  is  no  better  qualified 
to  give  an  opinion  on  that  subject  than  are  jurors,  who 
observe  the  actions  and  appearance  of  the  witness  on 
the  stand  and  in  the  court  room/* 

Medical  experts  testifying  as  to  the  nature  and  ex- 
tent of  plaintiff's  injuries,  based  on  a  personal  exami- 

12  Hufford  V.  Railway  Co.,  53  Mich.  US,  18  N.  W.  580. 

13  Harrow  v.  Railroad  Co.,  47  Minn.  IT,  49  N.  W.  389,  So,  the  at- 
tending physician  may  testify  that,  from  his  examination  and  tests, 
he  knows  the  patient  was  not  feigning  pain.  Chicago,  B.  &  Q.  R.  Co. 
V.  Martin.  112  111.  16. 

14  Cole  V.  Railway  Co..  9.")  Mich.  77,  54  N.  W.  638.  A  physician  who 
has  examined  a  fractured  kg  eleven  mouths  before  the  trial,  and  has 
testified  that  it  was  then  one  inch  shorter  than  the  other,  should  not 
he  allowed  to  state  his  opinion  that  its  natural  tendency  would  be 
to  continue  to  shorten,  and  that  it  was  shorter  at  the  time  of  the  trial 
than  on  the  examination,  since  this  is  a  fact  susceptible  to  observation, 
and  capable  of  proof  by  a  re-examination  of  the  leg.  Kummer  v. 
Railroad  Co.  (Com.  PI.)  20  N.  Y.  Supp.  116,  An  expert  who  has  testi- 
fied that  the  stifi:"ness  of  plaintiff's  arm  could  probably  be  cured  by  a 
painful  and  dangerous  surgical  operation  cannot  be  asked  if  he  him- 
self would  submit  to  such  an  operation,  Montgomery  &  E,  Ry.  Co.  v. 
Mallette.  92  Ala.  209,  9  South.  363. 
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uation,  may  be  asked  whether  the  examination  was 
made  in  a  superficial  or  in  a  careful  and  thorough  man- 
ner.^'* So,  in  an  action  for  personal  injury  resulting 
in  paralysis  of  a  limb,  a  medical  expert  may  state  that 
some  of  his  own  limbs  are  paralyzed,  as  adding 
strength  to  his  testimony  as  an  expert,  in  being  calcu- 
lated to  excite  in  him  a  peculiar  interest,  and  lead  him 
to  giye  special  study  to  that  subject  of  inquiry.^"  So, 
the  testimony  of  physicians,  who  examined  plaintiff's 
limb  and  broken  bones,  as  to  the  details  of  such  ex- 
amination, are  competent.  They  need  not  be  confined 
to  a  statement  of  the  results  of  their  examination.^' 
So,  an  expert  medical  w^itness  may  state,  not  only  his 
opinions  as  to  the  nature  of  the  injuries,  but  the 
grounds  of  his  oinnion,  based  on  cases  on  record. ^^ 

§  470.     SAME— MEDICAL  OPINIONS  BASED  ON  STATE- 
MENTS MADE  OUT  OF  COURT. 

We  have  seen  that  a  witness  not  an  expert  can  tes- 
tify only  to  such  complaints  or  exclamations  of  a  sick 
man  as  indicate  present  pain.     But  a  medical  expert 

15  Northern  Pac.  R.  Co.  v.  Uiliu,  15S  U.  S.  271,  ir.  Sup.  Ct.  840.  A 
physician  cannot  testify  to  his  opinion  as  to  what  ails  a  patient,  where 
it  is  the  result  of  a  very  superficial  examination  made  as  auxiliary  to 
a  lawsuit,  and  wlieve  not  given  in  answer  to  hypotlietical  questions 
hased  on  facts.  (Jrand  Kapids  &  I.  K.  Co.  v.  Huntley,  :A8  Mich.  r>31, 
But  evidence  of  a  physician  as  to  the  extent  and  nature  of  plaintiff's 
injuries  is  not  rendered  incompetent  because  based  on  an  ex  parte 
cxMniination  made  some  years  after  the  accident.  The  objection  on 
this  ground  goes  to  the  weiglit  of  his  evidence,  and  not  to  his  compe- 
tency.    Mississippi  &  T.  R.  Co.  v.  Ayi'es,  10  Lea  (Tenn.)  725. 

16  Chicago  W.  D.  R.  Co.  v.  1  ambert.  119  111.  2.j5,  10  N.  E.  210. 
1"  Sherwood  v.  Railway  Co..  S.S  Mich.  lOS.  .")(►  X.  W.  101. 

18  Healy  v.  Railroad  Co.,  101  Cal.  ."«!>.  30  Pac.  125. 
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may  form  and  express  an  opinion  based  in  part  on  the 
statements  of  the  sick  person,  made  while  being  treat- 
ed professionally,  in  relation  to  his  present  condition, 
suffering,  or  symptoms,  and  the  physician  maj'  testify 
to  such  statements  as  part  of  the  eyidence  of  the  in- 
vestigation and  inquiry  upon  which  his  opinion  is  bas- 
ed. The  eyidence  of  such  declarations  is  received  from 
necessity,  because  it  is  the  only  way  in  which  the  bodily 
condition  of  the  patient  can  in  manj"  cases  be  fully  as- 
certained/ But  a  ph^^sician,  testifying  as  an  exi>ert, 
cannot  substitute  for  his  own  opinion  the  statement  of 

§  470.  1  Johnson  v.  Railroa  1  Co.,  47  Minn.  430,  50  N.  W.  473;  Jone-: 
V.  Railway  Co..  43  Minn.  279,  45  N.  W.  444;  Louisville,  N.  A.  &  C. 
Ily.  Co.  V.  Suytler,  117  Ind.  43o,  20  N.  E.  284;  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Click  (Tex.  Civ.  App.)  32  S.  W.  226.  Where  the  inquiry 
is  as  to  the  extent  of  certain  alleged  personal  injuries,  a  physician 
may  be  called  as  an  expert  to  testify  concerning  them,  giving  his  opin- 
idu  based  upon  a  personal  examination  of  the  party,  as  well  as  upon 
statements  made  by  such  party  as  to  his  present  condition,  feelings, 
and  pain;  and  may  aLso  give  in  evidence  s,uch  statements.  But  the 
physician  may  not  testify  as  to  what  the  party  said  in  respect  to  the 
past  history  of  the  case,  and  the  cause  or  duration  of  the  injury;  nei- 
ther can  he  give  an  opinion  based  partially  upon  his  personal  examina- 
tion and  partially  upon  Avhat  the  party  told  him  in  reference  to  the 
past  history  of  the  ca*e,  and  also  upon  statements  of  a  third  persion  in 
the  presence  of  the  party  in  reference  thereto.  Atchison,  T.  «&  S.  F. 
R.  Co.  V.  Frazier,  27  Kan.  4(i3.  Where  plaintiff,  in  an  action  for  per- 
sonal injuries,  is  examined  by  a  board  of  surgeons,  some  of  whom 
are  selected  by  herself  and  some  by  defendant,  such  surgeons,  in  tes- 
tifjing  to  the  nature  of  plaintiff's  ailments,  may  take  into  considera- 
tion, not  merely  the  physical  appearance  of  plaintiff  at  the  time  of 
the  examination,  but  also  her  statements  as  to  the  existence  of  pain 
m.-ide  in  reference  to  questions  directed  to  her.  It  would  have  pre- 
sented a  different  question  if  th?  plaintiff,  on  her  part,  without  tlie 
knowledge  or  presence  of  witnesses  for  the  defendant,  had  called  ex- 
perts to  examine- her  as  to  her  present  condition,  for  the  purpose  of 
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]»laintiff  as  to  the  cause  of  his  illness.  To  permit  a 
party  to  prove  what  he  himself  stated  to  his  physician, 
not  in  regard  to  the  character  and  manifestations  of 
his  malady,  but  in  reference  to  its  specific  cause,  when 
that  is  one  of  the  issues  before  the  jury,  would  be  car- 
rying an  acknowledged  departure  from  the  ordinary 
rules  of  evidence,  having  its  origin  in  necessity,  to  a 
most  dangerous  extent."  Nor  is  it  competent  for  a 
medical  expert  to  give  in  evidence  an  opinion  as  to  the 
cause  of  a  person's  physical  condition  or  injuries,  bas- 
ed in  part  upon  information  which  he  has  derived  from 
IH'ivate  conversations  with  a  third  person.^ 

§  471.     SAME— EXAMINATION  OF  EXPERTS. 

In  propounding  a  hypothetical  question  to  an  ex- 
pert witness  on  his  examination  in  chief,  counsel  may 
assume  such  facts,  within  the  range  of  the  evidence, 
as  he  believes  the  evidence  tends  to  establish.  The 
hypothesis  need  not  include  the  substance  of  all  the 
evidence.^      But   a   hypothetical    question   which   as- 

jriving  evidence  ou  the  trial,  and  not  for  tlie  purpose  of  giviuj;'  medic-al 
advice.  Quaife  v.  Railway  Co.,  4S  Wis.  51o,  4  N.  W.  t>58.  See,  also, 
ante,  §  45(5. 

2  Illinois  Cent.  R.  Co.  v.  Sutton.  4L>  111.  43S.  In  this  case  plaintiff 
had  been  ejected  from  a  train,  and  had  been  compelled  to  walk  two 
nii'.es  to  a  station.  Held,  that  testimony  by  a  iihysician  that  plaintiff 
had  told  him  that  the  illness  was  caused  by  the  overexertion  in  walk- 
ing was  incompetent. 

:'  Miller  v.  Railway  Co.,  (!2  Minn.  210,  W  ^.  W.  r).j4.  See.  also.  Roj;. 
Exp.  Test.  §  4(). 

§  471.  1  Louisville.  X.  A.  &  C.  Ry.  Co.  v.  Wood.  113  Tnd.  544,  ."m4, 
14  X.  K.  r.Ti':  Louisvilhs  N.  A.  &  C.  Ry.  Co.  v.  Falvey,  104  Ind.  409, 
o  X.  E.  ;!S0.  and  4  X.  E.  !I08;  Filer  v.  Railroad  Co.,  49  N.  Y.  42.    Where 
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sumes,  as  one  of  the  facts,  the  opinion  of  another  phy- 
sician, is  incompetent.  An  opinion  cannot  rest,  in 
whole  or  in  part,  upon  other  opinions,  but  must  rest 
on  facts."  So,  questions  to  an  expert,  calling  for  his 
opinion  on  the  evidence,  and  requiring  him  to  weigh 
it  before  the  questions  are  answered,  are  incompetent. ' 
For  convenience,  instead  of  embodying  the  facts  in 
a  hypothetical  question,  the  court  may,  and  often 
does,  permit  the  hypothesis  to  be  put  by  referring  the 

aa  opinion  is  sought  from  a  physician  as  an  exi^ert,  it  is  not  necessiry 
tliat  the  facts  on  which  it  is  based  should  be  stated  in  the  question, 
A\hen  they  have  just  been  stated  by  the  witnesi^,  and  are  understood 
by  him  and  the  jury.  McDonald  v.  Railroad  Co.,  88  Iowa,  345,  5") 
N.  W.  302.  Where  a  medical  expert  has  obtained  knowledge  of  the 
facts  of  the  case  by  an  examination  of  the  party,  and  has  stated  such 
facts  to  the  jury,  it  is  proper  to  incorporate  in  a  hypothetical  question 
to  him  the  result  of  the  knowledge  thus  obtained.  Louisville,  N.  A. 
&  C.  Ry.  Co.  V.  Falvey,  104  Ind.  40it.  3  N.  E.  389,  and  4  N.  E.  908. 
Where  a  physician  has  testified  as  an  expert  tliat  he  had  examined  and 
failed  to  discover  the  alleged  injury  (fracture  of  the  femur),  he  may 
be  asked  whether  or  not  such  an  injury  might  exist  without  his  being 
able  to  discover  it.  Quaife  v.  Railway  Co.,  48  Wis.  513.  4  N.  W.  658. 
In  order  to  obtain  the  ophiion  of  witnesses  on  matters  not  depending 
on  general  knowledge,  but  on  facts  not  testilied  to  by  himself,  either 
the  witness  mu.st  be  present,  and  hear  all  the  testimony,  or  the  testi- 
mony must  be  summed  up  in  the  question  put  to  him;  and  in  either 
case  the  question  should  not  be  whether  defendant  was  negligent,  but 
what  was  defendant's  duty  under  the  circumstances  specified.  Sebrell 
V.  Barrows,  3G  W.  Ya.  212,  14  S.  E.  i)m. 

2  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Falvey,  104  Ind.  409,  421.  3  N.  E. 
389,  and  4  N.  E.  90S. 

3  Loveless  v.  Railway  Co.,  57  X.  Y.  Super.  Ct.  3,  5  N.  Y.  Supp.  185; 
Frausky  v.  Railroad  Co.,  .59  Hun.  02!;.  13  N.  Y.  Supp.  670.  But  a 
physician  called  as  an  expei't  to  answer  a  hypothetical  question  in- 
volving matters  in  evidence  may,  in  answering  it,  introduce  incidents 
from  his  own  knowledge  and  experience.  Taft  v.  RaiU'oad  Co.,  14 
Misc.  Rep.  390,  3-5' X.  Y.  Supp.  11)42. 
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witness  to  the  testimony  if  he  has  heard  it,  instead  of 
stating-  the  facts.  But  in  such  case  the  witness'  ques- 
tion must  require  the  witness  to  assume  the  testimony 
to  be  true,  and  not  leave  it  for  him  to  determine  wheth- 
er any  of  it  be  true  or  not,  for  that  would  commit  to 
him  the  function  of  the  jury.*  Hence  a  medical  expert 
sliould  not  be  permitted  to  give  his  opinion  based  on 
all  the  evidence  in  the  case,  where  that  evidence  is 
contradictory.^ 

In  cross-examining  an  expert,  counsel  have  a  right 
to  assume  the  facts  as  they  believe  them  to  exist,  and 
to  ask  the  expert's  opinion  upon  the  facts  thus  assum- 
ed. An  examination  in  chief  cannot  be  so  conducted 
as  to  compel  the  cross-examining  counsel  to  merely 

4  Jones  V.  Railway  Co.,  48  Minn.  279,  4.5  N.  W.  444.  A  medical 
expert  who  has  heard  plaintiff  give  part  of  her  testimony  in  court, 
ami  then  heard  the  balance  of  her  testimony  read  by  the  court  re- 
porter, may  give  his  opinion,  assuming  such  testimony  to  be  true. 
McKeon  v.  Railway  Co.  (Wis.)  G!>  N.  W.  175.  Where  the  opinion  of 
an  expert  is  asked  on  facts  not  detailed  in  the  question  it.self,  ])Ut  ap- 
pearing in  the  testimony  of  another,  to  which  the  expert  is,  referred, 
it  must  appear  that  he  heard  such  testimony.  Howland  v.  Railway 
Co.  (Cal.)  47  Pac.  2.55.  A  physician  may  state  his  opinion  based  ou 
the  symptoms  which  he  has  observed,  and  which  he  has  detailed  to 
the  jury,  without  having  these  symptoms  and  ©bservatious  embodieil 
in  a  hypothetical  question.  Niendorff  v.  Railway  Co.,  4  App.  Div.  4G, 
38  N.  Y.  Supp.  GHO. 

5  Kreuziger  v.  Railway  Co.,  73  Wis.  I.jS,  40  N.  W.  G."»7.  In  Connelly 
V.  Railway  Co.,  60  Hun,  495,  15  N.  Y.  Supp.  176,  it  was  said,  with 
reference  to  this  method  of  examination:  "This  practice,  however, 
which  is  usually  resorted  to  for  the  purpose  of  facilitating  the  progress 
of  the  trial,  can  only  be  justified  where  no  objection  Is  made.  The 
party  against  whom  the  evidence  Is  offered  is  entitled,  if  he  so  desires, 
to  have  an  explicit  statement  made  to  or  by  the  expert  wltnesis  of  the 

, precise  state  of  facts  upon  which  his  opinion  is  based." 
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follow  the  lino  of  questions  there  asked;  bnt,  when  a 
general  subject  is  opened  by  an  examination  in  chief, 
the  cross-examining  counsel  may  go  fully  into  details, 
and  may  put  the  case  before  the  expert  witness  in  va- 
rious phases/  So,  on  the  cross-examination  of  an  ex- 
pert witness,  counsel  may  be  permitted,  for  the  purpose 
of  testing  his  skill  and  accuracy,  to  ask  him  hypothet- 
ical questions,  pertinent  to  the  inquiry,  assuming  facts 
having  no  foundation  in  the  evidence.'^ 

It  is  generally  held  that  evidence  as  to  the  state- 
ments of  medical  books  or  authors  is  inadmissible,  ei- 
ther on  the  examination  in  chief  or  on  the  cross-exam- 
ination.® "The  authorities,  both  English  and  Ameri- 
can, are  practically  unanimous  in  holding  that  medical 
books,  even  if  they  are  regarded  as  authoritative,  can- 
not be  read  to  the  jury  as  independent  evidence  of  the 
opinions  and  theories  therein  expressed  or  advocated. 
One  objection  to  such  testimony  is  that  it  is  not  deliv- 
ered under  oath;  a  second  objection  is  that  the  oppo 
site  party  is  thereby-  deprived  of  the  benefit  of  a  cross 
examination;  and  a  third,  and  perhaps  a  more  im- 
portant, reason   for  rejecting  such  testimony  is  that 

the  science  of  medicine  is  not  an  exact  science."  ^ 

t 

6  Louisville,  N.  A.  &  C.  Ky.  Co.  v.  Falvey,  104  luil.  4U2,  420,  3  N. 
E.  389,  and  4  N.  E.  1)08. 

-  Williams  v.  Railway  Co.  (Miun.)  70  X.  W.  SCO. 

f-  Kreiizi?:er  v.  Railway  Co..  'i3  Wi.s.  l."iS.  40  X.  W.  657;  Mai-shall  v. 
Brown,  50  Mich.  148.  15  N.  W.  55;  City  of  Bloouiington  v.  Shrock^  110' 
111.  219;    Fisher  v.  Railroad  Co.,  80  Cal.  309,  26  Pac.  804. 

«  Union  Pac.  Ry.  Co.  v.  Yates,  25  C.  C.  A.  103,  79  Fed.  584. 
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§  472.     PRIVILEGED  COMMUNICATIONS. 

Professional  eomiiinnications  between  attorney  and 
client  are  privilei^ed  at  common  law.^  This  rule  has 
been  enacted  into  a  statute  in  all  the  states,  and  the 
attorney  cannot  testify  to  such  communications  with- 
out the  client's  consent.  To  constitute  professional 
employment,  within  the  meanini;  of  such  a  statute,  it 
is  not  necessary  that  any  retainer  should  have  been 
paid,  promised,  or  charged  for.  An  attorney  is  em- 
ployed in  his  professional  capacity  when  he  is  volun- 
tarily listeninjD^  to  his  client's  preliminary  statement, 
or  giving-  advice  thereon,  even  though  he  should,  after 
hearing  such  statement,  decline  to  be  retained  further, 
or  the  client,  after  hearing  the  attorney's  advice,  should 
decline  to  further  enijjloy  him.  A  breach  of  profes- 
sional relations  between  attorney  and  client  does  not  of 
itself  remove  the  seal  of  silence  from  the  lips  of  the  at- 
torney in  respect  to  matters  communicated  in  confi- 
dence." 

Communications  by  a  patient  to  his  ph^^sician  for  the 
purpose  of  obtaining  medical  treatment  were  not  priv- 
ileged at  common  law,^  but  have  been  made  so  by 
statute  in  probably  all  the  American  states.  The  fact 
that  tJhe  ph^^sician  was  employed  and  paid  for  by  de- 

§  472.     1  1  Greeul.  Ev.  §  2:JT. 

2  Deuver  Traiinvay  Co.  v.  Oweus,  20  Colo.  107,  3G  Pac.  84S. 

3  1  Greenl.  Ev.  §  248.  A  statement  by  au  injured  person  to  a  physi- 
cian as  to  how  tile  injury  oc-curretl  made  in  response  to  a  question 
aslied  by  the  pliysieian,  is  a  contidential  eonimunication,  and  cannot  Ije 
disclosed  without  the  patient's  consent.  Pennsylvania  Co.  v.  Marion, 
TJ".  Ind.  41.",.  •_•:•,  N.  ]•:.  !»7;5. 
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fendant  does  not  prevent  the  privilege  from  attachinfi-, 
where  the  relation  of  physician  and  patient  actually 
exists.*  But  a  physician  in  the  employ  of  a  railroad 
company,  who  calls  on  an  injured  person  for  the  sole 
purpose  of  procuring  for  tJie  company  exact  informa- 
tion of  the  extent  of  the  injury,  and  the  circumstances 
of  the  accident,  and  who  gives  the  injured  person  no 
reason  to  believe  that  he  intends  to  render  her  any  pro- 
fessional services,  is  not  within  the  prohibition  of  the 
statute. °  So,  if  parties  sustaining  confidential  rela- 
tions, as  physician  and  patient,  hold  their  conversa- 
tion in  the  presence  of  third  persons,  whether  they  be 
necessarily  present  as  officers  or  as  indifferent  bystand- 
ers, such  third  persons  are  not  prohibited  from  testify- 
ing as  to  what  they  heard.® 

This  privilege  attaching  to  professional  communica- 
tions may  be  w^aived  bj  plaintiff,^  or  by  his  attorney 
acting  as  his  agent.*      An  interesting  question  on  the 

*  New  York,  C.  &  St.  L.  R.  Co.  v.  Mushrush,  11  Ind.  App.  192,  37  N. 
E.  954,  and  38  N.  E.  871;  Raymond  v.  Railway  Co.,  G5  Iowa,  152,  21 
N.  W.  495. 

5  Heath  v.  Railroad  Co.,  57  N.  Y.  Super.  Ct.  496,  8  N.  Y.  Supp.  863; 
Freel  v.  Railway  Co.,  97  Cal.  40,  31  Pac.  730.  But  where  such  physi- 
cian continues  his  visits,  and  prescribes  for  the  patient,  his  information 
so  acquired  is  privileged,  and  he  should  not  be  permitted  to  testify, 
against  plaintiff's  objection.     Id. 

0  Springer  v.  By  ram,  137  Ind.  15,  36  N.  E.  361.  A  drug  and  pre- 
scription clerk  may  be  compelled  to  testify  what  medicines  he  has  fur- 
nished to  a  party  to  the  suit,  and  it  is  error  for  the  court  to  allow  his 
claim  of  privilege  when  interrogated  as  to  that  matter.  Brown  v. 
Railroad  Co.,  66  Mo.  588. 

7  Blair  v.  Railroad  Co.,  89  Mo.  334,  383.  1  S.  W.  367. 

8  Alberti  v.  Railicad  Co.,  118  N.  Y.  77,  23  N.  E.  35,  affirming  43  Hun 
(N.  Y.)  421. 
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subject  of  waiver  lias  arisen  where  a  patient  is  treated 
by  tAvo  physicians,  and  one  of  them  is  called  as  a  wit- 
ness in  his  favor.  Does  this  act  also  waive  the  priv- 
ilej;e  as  to  the  other?  The  supreme  court  of  Missouri 
has  held  that  it  does  not;  ^  but  the  New  York  court  of 
appeals  ^^  has  held  that  by  callinji-  one  of  two  physi- 
cians who  attended  on  plaintiff,  and  by  examining  one 
of  them  as  to  what  took  place  at  a  joint  consultation, 
the  patient  waives  the  privilege,  not  only  as  to  the  one 
who  has  been  called  as  a  witness,  but  also  as  to  the 
other,  and  defendant  may  put  him  on  the  stand  and 
examine  him  as  to  what  took  place  at  that  consultation. 
"By  putting  one  of  the  physicians  on  the  stand,  plain- 
tiff completely  uncovered  and  made  public  what  be- 
fore was  private  and  confidential.  It  amounted  to  a 
consent  on  his  part  that  all  w^ho  were  present  at  the 
interview  might  speak  freely  as  to  what  took  place. 
The  seal  of  confidence  was  removed  entirely,  not  mere- 
ly broken  into  two  parts,  and  one  part  removed  and 
the  other  retained." 

0  Mellor  v.  Kailway  Co.,  105  Mo.  455,  IG  S.  W.  849. 
10  Morris  v.  Kailway  Co.,  148  N.  Y.  88,  42  N.  E.  410.  reversing  73 
Hun,  500,  26  N.  Y,  Supp.  342. 
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§  473.     BURDEN  OF  PROOF. 

The  burden  of  proof  rests  on  plaintiff  to  show: 

(1)  A    breach   of   some   specific    duty   'which    the 

carrier  ow^es  him. 

(2)  Injury  or  damage  resulting  to  him  as  a  proxi- 

mate consequence  of  the  breach  of  duty. 

In  all  actions  by  passengers  against  common  car- 
riers, "the  plaintiff  has  to  prove — First,  that  there  was 
on  the  part  of  the  defendant  a  neglect  of  that  dnt}^  cast 
upon  him  under  the  circumstances;  and,  second,  that 
the  damage  he  has  sustained  was  the  consequence  of 
that  neglect  of  duty."  ^ 

^  474.  SAME— AS  TO  BREACH  OF  DUTY. 

To  maintain  an  action  to  recover  damages  for  neg- 
ligence, plaintiff  must  prove  facts  warranting  an  in- 
ference of  negligence  on  the  part  of  defendant;  he 
may  not  recover  on  facts  as  consistent  with  care  and 
prudence  as  with  the  opposite.  On  the  whole  case,  it 
is  incumbent  on  plaintiff  to  establish  negligence  by  a 
preponderance  of  the  evidence.^     Hence  evidence  that 

§  473.  1  Per  Klaekhurn,  J.,  in  Metnipdliian  Hy.  Co.  v.  .Jackson,  3 
App.  Cas.  208. 

§  474.  1  Hayes  v.  Railroad  Co.,  07  X.  \.  25:);  Holluook  v.  Railroad 
Co.,  12  N.  Y.  23G;  Cleveland,  C,  C.  &  I.  R.  Co.  v.  Newell,  104  Ind. 
v.  2fet.car.pas. — 75  (11S5) 
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a  passenger  sitting  in  an  open  street  car  fell  out,  as  tlie 
car  was  turning  a  curve  at  a  low  rate  of  speed,  and 
making  only  an  ordinary  jar,  and  that  he  almost  im- 
mediately expired,  is  not  sufficient  evidence  of  negli- 
gence to  go  to  the  jur}'.- 

This  rule  of  the  common  law  as  to  the  burden  of 
proof  of  negligence  has,  however,  been  modified  by 
statute  in  Georgia  and  Florida.  In  these  states  it  is 
enacted  that  a  railroad  company  shall  be  liable  for  any 
damage  done  to  persons,  stock,  or  other  property,  by 
the  running  of  the  locomotives  or  cars  or  other  ma- 
chinery of  such  company,  or  for  damage  done  by  any 
person  in  the  employment  and  service  of  such  com- 
pany, unless  tJie  company  shall  make  it  appear  that 

264,  273,  3  N.  E.  830;  Southern  Kan.  Ry.  Co.  v.  Walsb,  45  Kan.  653. 
659,  26  Pae.  45;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Trotter,  60  Miss.  442. 
2  Muller  V,  Railroad  Co.,  48  N.  Y.  Super.  Ct.  546.  Where  the  tes- 
timony of  a  passenger  and  his  witnesses  leaves  it  in  doubt  whether 
he  fell  off  or  was  pushed  off  the  car,  and  also  leaves  it  in  doubt  (if 
he  was  pushed  off)  whether  the  conductor  or  some  third  person  pushed 
him  off,  there  being  no  evidence  to  clear  up  the  doubt,  plaintiff"  cannot 
recover.  Pixley  v.  Railroad  Co.,  33  N.  Y.  Super.  Ct.  406.  The  mere 
fact  that  a  boy  riding  on  the  front  platform  of  a  street  car  was  seen 
by  a  witness  in  the  act  of  falling  from  the  platform,  and  that  he  was 
run  over  and  killed  by  the  cai-,  is  not  suthcient  to  establish  negligence. 
Payne  v.  Railroad  Co.,  40  N.  Y.  Super.  Ct.  8.  While  riding  in  one  of 
defendant's  horse  cars,  plaintiff'  was  injured  in  consequence  of  a  run- 
away team  of  horses  running  into  the  rear  of  the  car  in  which  he  was 
sitting.  It  was  proved  that  the  runaway  horses  had  been  worked 
together  for  more  than  six  weeks  before  the  accident,  and  had  given 
entire  satisfaction,  and  were  considered  perfectly  safe.  It  appeared 
that  their  driver  was  not  in  good  health,  but  there  was  nothing  to 
show  that  his  disease  was  such  a  one  as  prevented  him  from  per- 
forming his  duties  as  driver.  Held,  that  there  was  no  evidence  of 
negligence.  Quinlan  v.  Railroad  Co.,  4  Daly  (N.  Y.)  487. 
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their  agents  have  exercised  all  ordinary  and  reason- 
able care  and  diligence,  the  presumption  in  all  cases 
being  against  the  company/ 

In  the  absence  of  such  a  statute,  not  only  must  plain- 
tiff prove  negligence  on  the  part  of  defendant,  but  he 
must  also  show  that  defendant  was  under  the  duty  of 
exercising  care  towards  him.  Hence,  where  it  is  de- 
nied b}'  a  railroad  company  that  plaintiff  was  on  the 
train  when  injured,  and  the  conductor  and  trainmen 
deny  having  seen  him  there,  plaintiff  must  prove,  by 
a  fair  preponderance  of  the  evidence,  that  he  w^as  a 
passenger,  and  not  a  trespasser  hiding  away  from  the 
train  hands.* 

So,  the  fact  of  being  carried  past  a  passenger's  des- 
tination does  not  of  itself  establish  a  presumption  that 
the  carrier  has  failed  in  the  performance  of  his  duty, 
but  the  burden  is  on  plaintiff  to  show  either  that  the 
train  did  not  stop,  or  that  it  did  not  stop  long  enough 
to  enable  him,  by  the  use  of  reasonable  diligence,  to 
leave  the  car  in  safety.' 

«  Code  Ga.  1882,  §  3U33,  originally  enacted  in  1855;  Laws  Fla. 
1800-91,  c.  4071,  §  1. 

*  Pfaffenback  v.  Railway  Co.,  142  Ind.  24G.  41  N.  E.  530. 

5  Hewes  v.  Railroad  Co.,  76  Md.  154,  24  Atl.  325.  The  court  said: 
"When  a  carrier  undertakes  to  transjiort  goods  to  a  certain  point,  he 
is  bound  to  deliver  them  at  the  dcsijinated  place,  and  if  he  fails  to 
do  so  he  is  in  default.  He  lias  broken  his  contract,  in  that  he  has 
not  done  that  which  he  undertook  to  do.  But  there  is  no  such  ab- 
solute and  unconditional  duty  to  discharge  passengers  at  their  des- 
tination. He  must,  of  course,  inform  them  that  the  end  of  their 
journey  has  been  reached,  and  he  mast  afford  them  proper  and  rea- 
sonable means  and  facilities  for  departing  in  safety  from  the  vehicle 
of  transportation.  The  traveler  is  possessed  of  volition,  and  he  may 
not  choose  to  leave  the  vehicle;    or  lie  may,  through  negligence  and 
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§  475.     SAME— AS  TO  DAMAGES  AND  INJURIES. 

The  burden  is  on  plaintiff  to  show  the  extent  of  his 
injuries  which  were  caused  by  defendant's  breach  of 
duty.^  Where  the  great  pressure  of  the  case  is  on  the 
question  whether  the  child  of  deaf  and  dumb  parents 
was  deprived  of  the  sense  of  hearing  by  an  injury  re- 
ceived at  the  hands  of  defendant  when  it  was  under 
two  months  of  age,  it  devolves  on  plaintiff  to  show  that 
the  child  was  not  deaf  before  the  injury,  or  was  not 
born  deaf.  A  charge  that,  if  "the  evidence  be  equally 
balanced  for  plaintiff  and  defendant  on  any  contested 
point,  they  should  find  that  part  of  the  case  in  favor 
of  defendant,"  is  not  erroneous.^ 

iuatteutiou,  disregard  the  opportunity  to  leave  which  has  beeu  given 
him.  It  cannot  be  said  that  the  carrier  is  bound  to  eject  him,  or  to 
insist  on  his  leaving  the  vehicle  against  his  will." 

§  475.  1  Gulf,  C.  &  S.  F.  Ky.  Co.  v.  McMaunewitz,  70  Tex.  73,  S 
S.  W.  66;  Louisville  S.  K.  Co.  v.  Miuogue,  90  Ky.  309,  14  S.  W.  357. 

2  Davis  V.  Railroad.  CO  Ga.  329.  A  passenger  train  broke  through 
a  trestle.  The  sdeeper  in  which  plaintiff  was  riding  dipped  over  the 
break  at  an  angle  of  4.j  deg.,  but  so  gently  as  not  even  to  break  or 
put  out  the  lamps  in  the  car.  Plaintiff  was  sleeping  when  the  acci- 
dent occurred,  and,  on  leaving  the  car,  said  he  was  uninjured,  and 
declined  medical  assistance.  Weeks  later  he  became  sick.  The 
pliysicians  disagreed  as  to  the  nature  of  the  ailment,— his  testifying 
that  it  was  spinal  meningitis,  the  defendant's,  that  it  was  malaria. 
At  the  trial  plaintiff  was  well.  Held,  that  no  injury  had  been  es- 
tablished for  which  a  recovery  could  be  had.  Richmond  &  D.  R. 
Co.  V.  Moft'ett,  88  Va.  785,  14  S.  E.  370.  Where  the  issue  is  as  to 
whether  plaintiff  s  illness  was  caused  by  defendant's  act  in  carrying 
her  past  her  station,  and  thus  exposing  her  to  inclement  weather, 
plaintiff  is  bound  to  show  aftirmatively  that  the  sickness  resulted  from 
the  exposure,  and  the  burden  rests  on  her  througliout  the  trial.  St. 
Louis,  A.  &  T.  Ry.  Co.  v.  Burns,  71  Tex.  479,  9  S.  W.  467.     Where 
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g  476.     SAME— CONTRIBUTORY  NEGLIGENCE. 

As  to  the  burden  of  proof  on  the  issue  of  contribu- 
tory negligence,  the  authorities  are  hopelessly  divided. 
One  class  of  authorities  holds  that  the  burden  of  prov- 
ing contributory  negligence  rests  on  defendant.  After 
a  plaintiff,  in  an  action  for  personal  injuries,  proves  af- 
tirmatively  that  they  were  caused  by  defendant's  neg- 
ligence, it  is  not  necessary  for  him  to  prove  negatively 
that  he  himself  was  not  guilty  of  any  negligence  that 
contributed  to  the  result.^  As  the  love  of  life  and  the 
instinct  of  self-preservation  are  the  highest  motives  for 
care  in  any  reasoning  being,  they  will  stand  as  proof 

plaintiff's  nose  was  injured  in  a  railroad  accident,  and  it  appears  that 
he  never  had  catarrh  before,  but  had  it  soon  afterwards,  the  jury  is 
warranted  in  linding  tliat  the  catarrh  is  the  result  of  the  injury,  on 
medical  evidence  that  catarrh  might  be  produced  by  an  injury  to  the 
surface  of  the  nose,  though  no  instance  of  the  kind  is  on  record. 
Quackeubush  v.  Railway  Co.,  78  Iowa,  45S,  35  N.  AV.  523.  A  train 
was  partially  derailed,  the  day  coach  leaving  the  track  and  being 
partially  turned  on  its  side.  A  passenger  in  the  day  coach,  who 
was  not  thrown  from  his  seat,  left  the  car,  and  assisted  other  pas- 
sengers in  other  coaches.  He  repeatedly  declared,  in  describing  the 
accident,  that  he  was  not  hurt,  though  a  discoloration  subsequently 
appeared  on  his  back.  Both  before  and  after  the  accident  he  had 
been  suffering  from  hemorrhoids  and  la  grijipe,  and  after  the  accident 
his  condition  became  worse,  and  he  died  six  months  thereafter.  He 
never  made  any  claim  against  the  railroa  1  company,  and  his  attending 
physician  did  not  know  that  he  was  in  the  wreck  until  after  his 
(loMth.  Held,  that  the  question  whether  his  death  was  due  to  spinal 
injuries  received  in  the  wreck  was  for  the  jury,  and  their  finding 
that  it  was  wotild  not  be  disturbed.  Atchison,  T.  «&  S.  F.  R.  Co.  v. 
Elder  (Kan.  Sup.)  46  Pac.  310. 
§  476.    1  Bradwell  v.  Railway  Co.,  139  Ta.  St.  404,  20  Atl.  1040. 

(1189) 


§  476  CARRIERS  OP  PASSENGERS.  (Ch,  o4 

of  care  until  the  contrary  appears.^  But,  since  the 
rule  rests  on  this  presumption  of  care,  it  can  have  no 
application  where  plaintiff's  own  evidence  shows  a 
want  of  care  contributing  to  the  injur}';  and  in  such  a 
case  defendant  may  avail  himself  of  plaintiff's  evi- 
dence on  this  point,  without  introducing  any  further 
evidence.  But,  even  in  such  a  case,  contributory  neg- 
ligence must  appear  by  a  preponderance  of  the  testi- 
mony. This  is  the  rule  which  obtains  in  the  federal 
courts  of  this  country,^"  in  Alabama,*  Arkansas,^  Cali- 
fornia,^ Colorado,'  Maryland,*  Minnesota,**  Missouri,'"" 
Kebraska,^^    Pennsylvania,^^    Texas,^^    Washington,"* 

2  Cleveland  &  P.  R.  Co.  v.  Rowan,  66  Pa.  St.  393,  399. 

3  Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S.  291;  Washington 
&  G.  R.  Co.  V.  Harmon's  Adm'r,  147  U.  S.  571,  580,  13  Sup.  Ct.  557. 

4  Watson  V.  Land  Co.,  92  Ala.  320,  8  South.  770;  North  Birmingham 
St.  Ry.  Co.  V.  Calderwood,  89  Ala.  24<,  7  South.  360;  Thompson  v. 
Duncan,  76  Ala.  334;    McDonald  v.  Railway  (Ala.)  20  South.  317. 

5  Little  Rock  &  Ft.  S.  Ry.  v.  Atkins,  46  Ark.  423;  Texas  &  St.  L. 
Ry.  V.  Orr,  Id.  182;  Little  Rock  &  F.  S.  Ry.  Co.  v.  Cavenesse,  48 
Ark.  106,  2  S.  W.  505. 

6  May  V.  Hanson,  5  Cal.  360;  Robinson  v.  Railroad  Co.,  48  Cal.  409; 
McQuilken  v.  Railroad  Co.,  50  Cal.  7;    Id.,  64  Cal.  463,  2  Pac.  46. 

7  Sanderson  v.  Frazier.  8  Colo.  79,  5  Pac.  632. 

8  County  Com'rs  of  Prince  George's  Co.  v.  Burgess,  61  Md.  20: 
Bacon's  Case,  58  Md.  484. 

8  Wilson  V.  Railroad  Co.,  26  Minn.  278,  3  N.  W' .  333. 

10  Swigert  v.  Railroad  Co.,  75  Mo.  475;  Fulks  v.  Railway  Co..  Ill 
Mo.  335,  19  S.  W.  818. 

11  Omaha  St.  Ry.  Co.  v.  Martin,  48  Xeb.  65,  66  N.  W.  1007. 

12  Mallory  v.  Griffey,  85  Pa.  St.  275,  and  cases  supra. 

13  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  88  Tex.  ir,2.  162,  30  S.  W. 
902;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pendry,  87  Tex.  553,  29  S.  W.  1038; 
Dallas  &  W.  Ry.  Co.  v.  Spicker,  61  Tex.  427;  Texas  &  P.  Ry.  Co.  v. 
Murphy,  46  Tex.  356. 

14  Spurrier  v.  Railway  Co.,  3  Wash.  659,  29  Pac.  346;    Bailey  v. 
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West  Virginia/^  Wisconsin,^^  the  District  of  Colniii- 
bia,^^  as  well  as  in  England  ^^  and  in  Canada/''  It 
also  obtains  in  North  Carolina  by  force  of  a  statnte."" 
But  in  other  jurisdictions  the  rule  is  that  the  bur- 
den is  on  plaintiff  to  show,  by  a  preponderance  of  the 
testimony,  that,  at  the  time  of  the  accident,  he  was  in 
the  exercise  of  due  care.  "The  burden  is  held  to  be 
on  plaintiff,  for  the  reason  that  it  is  a  subordinate  prop- 
osition, necessarily  involved  in  the  more  general  one 
upon  which  the  action  is  founded,  to  wit,  that  the  in- 
jur}^ to  the  plaintiff  was  caused  b}'  the  negligent  or 
wrongful  conduct  of  defendant.  If  this  be  shown  by 
evidence  which  excludes  fault  on  the  part  of  the  plain- 
tiff, the  proposition  of  due  care  is  established  as  ef- 
fectuall}'  as  by  affirmative  testimony.  All  the  circum- 
stances under  which  the  injury  was  received  being- 
proved,  if  they  show  nothing  in  the  conduct  of  the 
plaintiff,  either  by  acts  or  neglect,  to  which  the  injury 
may  be  attributed  in  whole  or  in  part,  the  inference  of 
due  care  may  be  drawn  from  the  absence  of  all  ap- 
pearance of  fault."  -^        "But,  if  there  is  only  a  par- 

Tractiou  Co.  (WasJi.)  47  Pac  241;  Vassele  v.  Railway  Co.  (Wa.sli.)  48 
Pac.  249. 

15  Carrico  v.  Railway  Co.,  39  W.  Ya.  8(3,  19  S.  E.  -jTI;  Riley  v. 
Railroad  Co.,  27  W.  Ya.  14G;    Snyder  v.  Railroad  Co.,  11  W.  Ya.  14. 

10  Hoth  V.  Petei-s,  .55  Wis.  4(J5,  13  N.  AY.  219. 

1'  Harmon  v.  Railroad  Co.,  7  Mackey,  255. 

isWakelin  V.  Raihvay  Co.,  12  Ayp.  Cas.  41;  Metropolitan  Ry.  Co. 
V.  Jackson,  3  App.  Cas.  208. 

10  Morrow  v.  Railway  Co.,  21  Ont.  App.  149;  Cornish  v.  Railway 
Co.,  23  U.  C.  C.  P.  355. 

20  Acts  N.  C.  1887,  c.  33.  Held  valid  in  Wallace  v.  Railroad  Co., 
104  N.  C.  442,  10  S.  E.  552. 

21  Mayo  V.  Railroad,  104  Mass.  137. 
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tial  disclosure  of  the  facts,  and  no  evidence  is  offered 
showing  the  conduct  of  tlie  person  injured  in  regard 
to  matters  specially  requiring  care  on  his  part,  the 
data  for  such  an  inference  are  not  sufficient.  It  can 
only  be  warranted  when  circumstances  are  shown 
which  fairly  indicate  care,  or  exclude  the  idea  of  neg- 
ligence on  his  part."  ^"  This  is  the  rule  in  Illinois,^^ 
Indiana,^*  lowa,^^  Maine,-®  Massachusetts,"  Mich- 
igan,^^  and  New  York.-" 

2  2Hiuckley  v.  Railroad  Co.,  120  Mass.  257.  If  the  legal  effect  of 
facts  shown  in  plaintiff's  testimony  creates  a  presumption  of  negli- 
gence on  her  part,  the  burden  is  on  her  to  Sihow,  by  a  preponderance 
of  the  evidence,  the  existence  of  other  facts  to  control  and  wholly 
remove  such  presumption, — to  disprove  contributory  negligence.  New 
York,  C.  &"  St.  L.  Ry.  Oo.  v.  Woods,  9  Ohio  Cir.  Ct  R.  322. 

2  3  Illinois  Cent.  R.  Co,  v.  Nowieki,  14S  111.  29,  35  N.  E.  358;  Hawk 
V.  Railroad  Co.,  147  111.  399,  35  N.  E.  139;  North  Chicago  St.  Ry.  Co. 
V.  Louis,  138  111.  9,  27  N.  E.  451;  Indiana poHs  &  St.  L.  R.  Co.  v. 
Evans.  88  111.  63.  It  was  at  one  time  held  that  a  different  rule  pre- 
vailed as  to  passengers,  and  that  the  burden  was  on  defendant..  Ga- 
lena (S:  C.  T^.  R.  Co.  V.  Yarwood,  17  111.  509.  But  this  case  is  over- 
ruled by  the  later  cases  cited  above. 

24  Louisville,  N.  A.  <&  C.  Ry.  Co.  v.  Miher,  141  Ind.  533,  37  N.  E. 
343;  Toledo,  W.  «&  W.  Ry.  Co.  v.  Brannagan,  75  Ind.  490;  Penus.vl- 
vania  Co.  v.  Meyers,  136  Ind.  242,  36  N.  E.  32. 

2  5  Bonce  v.  Railway  Co.,  53  Iowa.  278,  5  N.  W.  177,  and  27  N.  W. 
46(1;  Raymond  v.  Railway  Co.,  65  Iowa,  152,  21  N.  W.  495;  Kellow 
V.  Railway  Co.,  68  Iowa,  470,  23  N.  W.  740. 

20  State  V.  Maine  Cent.  R.  Co.,  76  Me.  364. 

2T  Beverly  v.  City  of  Boston,  136  Mass.  366;  Wheelwi-ight  v.  Rail- 
road Co.,  135  Mass.  225;  Chaffee  v.  Railroad  Corp.,  104  Mass.  108; 
Gaynor  v.  Railroad  Co.,  100  Mass.  208;  Lane  v.  Crombie,  12  Pick. 
(Mass.)  177. 

2s  Gardner  v.  Railway  Co..  99  Mich.  182.  ."18  N.  W.  •Jt9;  Mjmning  v. 
Railroad  Co.,  67  Mich.  677,  35  N.  AV.  sil;  Michigan  Cent.  R.  Co.  v. 
Coleman,  28  Mich.  440,  447. 

29  Connolly  v.  Ice  Co.,  114  N.  Y.  104,  21  N.  E.  101;  Lee  v.  Gaslight 
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In  Florida,  it  has  been  held  that  Avhore  a  passenger^ 
who  knows  of  a  rule  reqnirinii  him  to  ride  in  passen- 
ger ears,  rides  in  an  exj^ress  car  or  other  place  on  the 
train  which  cannot  be  regarded  as  intended  for  ac- 
commodation of  passengers,  bnt  naturally  suggests 
that  it  is  not  intended  for  them,  the  burden  is  on  him 
to  prove  that  he  was  justified  in  riding  in  such  pro- 
hibited place.^° 

§  477.     JDEGREE  OF  PROOF. 

The  party  upon  whom  rests  the  burden  of  proof  in  a 
civil  action  is  not  bound  to  establish  a  case  free  from 
reasonable  doubt;  .he  performs  his  obligation  by  pre- 
senting a  preponderance  of  the  evidence.  This  rule 
ajjplies  to  actions  for  negligence.^ 

Co..  98  N.  Y.  115.  In  New  York,  where  plaintiff  is  bound  to  prove 
freedom  from  contributory  negligence,  the  case  cannot  be  submitted 
to  the  jury  if  there  is  no  evidence  on  the  question  of  contributory 
negligence.  So,  Avhere  it  appears  that  a  person  in  ascending  the 
stairway  leading  to  an  elevated  railroad  station  fell  across  the  railing 
and  was  killed,  there  can  be  no  recovery.  Me^Iahon  v.  Railroad  Co.. 
50  N.  Y.  Super.  Ct.  507. 

3  0  Florida  South.  Ry.  Co.  v.  Hirst,  30  Fla.  1,  11  South.  506. 

§  477.  3  Seybolt  v.  Railroad  Co.,  95  N.  Y.  562,  aftirming  31  Hun 
(N.  Y.)  100;  Quaife  v.  Railway  Co.,  48  Wis.  513,  4  N.  W.  658.  An 
instruction  that  the  jui-y  should  feel  reasonably  certain  as  to  what 
caused  a  railroad  wreck  does  not  require  plaintiff  to  make  out  his 
case  by  more  than  a  preponderance  of  the  proof,  where  the  judge 
further  charges  that  in  civil  cases  the  jury  does  not  arrive  at  con- 
clusions beyond  a  reasonable  doubt.  Beery  v.  Railway  Co.,  73  Wis. 
T.)7,  40  N.  W.  687.  In  charging  juries  in  civil  cases,  the  word  "sat- 
isfy" should  not  be  used  in  such  connection  that  it  may  be  taken 
to  mean  that  a  verdict  cannot  be  given  on  a  preponderance  of  the 
evidence.     Arkansas  M.  Ry.  Co.  v.  Cannian.  ,VJ  Ark.  517,  13  S.  W. 
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"Preponderance  of  evidence"  is  correctly  defined  to 
be  "such  evidence  as,  when  weij;hed  with  that  which  is 
offered  to  oppose  it,  has  more  convincing  power  in  the 
minds  of  the  jury."  It  is  not  a  technical  term  at  all, 
but  means  simply  that  evidence  which  outweighs  that 
which  is  offered  to  oppose  it.  It  does  not  necessarily 
miean  that  a  greater  number  of  witnesses  shall  be  pro- 
duced on  one  side  or  the  other;  but  that,  upon  the 
wiiole  evidence,  the  jury  believe  the  greater  probability 
of  the  truth  to  be  upon  the  side  of  the  party  having  the 
affirmative  of  the  issue." 

§  478.     JUDICIAL  NOTICE. 

• 

Courts  take  judicial  notice  of  certain  facts,  without 
uny  evidence  being  introduced  to  prove  them.  It  has 
been  held  that  courts  will  take  judicial  notice  of  what 
everybody  knows  with  regard  to  the  ordinary  incidents 
of  railway  travel.^  Thus  courts  take  judicial  notice  of 
the  functions  of  such  railway  officers  as  ticket  agents 

280.  Though  Code  Civ.  Proc.  Cal.  §  1820,  requires  plaintiff  to  prove 
his  case  to  a  moral  certainty,  as  distinguished  from  absolute  certainty, 
and  by  that  degree  of  proof  which  produces  conviction  in  an  unpreju- 
diced mind,  the  court  need  not  instruct  that  an  injured  passenger 
must  establish  the  carrier's  negligence  '"to  a  moral  certainty."  Tread- 
well  V.  Whittier,  80  Cal.  574.  22  Pac.  266. 

2  Strand  v.  Railway  Co.,  67  Mich.  386,  34  N.  W.  712.  Preponder- 
ance of  evidence  does  not  mean  such  evidence  as  "satisfies"  the  mind 
•of  its  truth,  but  simp'y  the  greater  weight  of  evidence.  Bryan  v.  Rail- 
wny  Co.,  63  Iowa,  464,  19  N.  W.  295. 

§  478.    1  Frederick  v.  Railroad  Co.,  37  Mich.  347;   Downey  v.  Heu- 
drie,  46  Mich.  498,  9  N.  AV.  828;   Baltimore  &  Y.  Turnpike  Road  v. 
■Cason,  72  Md.  .377,  20  Atl.  113;    Siner  v.  Railway  Co.,  L.  R.  4  Exch. 
J23;   Dublin.  W.  &  W.  Ry.  Co.  v.  Slattery,  3  App.  Cas.  11,55. 
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and  conductors,  as  matters  of  common  experience,  and 
l)assengers  are  supposed,  on  the  same  oronnds,  to  know 
their  functions,  and  the  regulations  of  the  companies 
to  which  they  trust  themselves.^ 

§  479.     PRESUMPTION  OF  BEING  PASSENGER. 

If  a  person,  not  connected  with  the  company,  travels 
by  a  passenger  train,  presumably  he  is  traveling  as  a 
passenger,  and  for  a  consideration;  in  other  words,  he 
is  presumed  to  haA'e  paid  his  fare,  or  to  be  ready  to  pay 
it  when  called  upon.^  But  this  presumption  does  not 
apply  to  the  case  of  a  train,  manifestly  designed  for 
the  carriage  of  freight,  even  if  such  train  does  have  at- 
tached to  it  a  caboose,  as  such  vehicles  are  necessary 
for  the  accommodation  of  the  employes  of  the  com- 
pany, and  are  usually  used  for  this  purpose  only.  The 
fact  that  a  person,  not  an  employ^,  killed  in  a  railroad 
accident,  was  found  in  the  caboose  attached  to  a  freight 
train,  is  not  sufficient  of  itself  to  warrant  the  court  in 
assuming  that  the  company  had  undertaken,  as  to  him, 
the  duties  and  obligations  of  a  carrier  of  passengers. 
In  the  absence  of  proof  to  the  contrary,  the  presump- 
tion is  that  he  was  not  a  passenger.* 

2  Dye  V.  Railroad  Co.,  20  D.  C.  63,  77. 

§  479.  1  Creed  v.  Railroad  Co.,  86  Pa.  St.  130;  Peun.sylvania  R. 
Co.  V.  Books,  57  Pa.  St.  339,  34G.  The  fact  that  the  agent  of  a  .stage- 
coach company  directed  the  driver  to  let  plaintiff  alight  at  a  certain 
place  prima  facie  estalMislies  plaintiff's  rights  a.s  a  passenger.  Thornc 
V.  Stage  Co.,  6  Cal.  2:i2. 

2  Atclu.<on,  T.  &  S.  F.  U.  Co.  v.  Headland,  18  Colo.  477.  :;:'.  Pnc.  185. 
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§  480.     PRESUMPTION    OF     NEGLIGENCE— HAPPEN- 
ING OF  ACCIDENT. 

A  presumption  of  negligence  arises  against  a  car- 
rier -whenever  it  is  shown  that  an  injury  has 
been  produced  to  a  passenger,  -without  fault  on 
his  part,  either: 

(1)  By  the  breaking  do-wn  or  failure  of  the  car- 

rier's vehicle,  roadway,  or  other  appliances 
of  transportation;  or 

(2)  By  an  error  of  the  carrier  or  its  servants  in 

operating  them.^ 
In  all  other  cases,  the  mere  fact  of  injury  to  a  pas- 
senger does  not  give  rise  to  a  presumption  of 
negligence  against  the  carrier. 

As  a  general  rule,  in  an  action  grounded  on  negli- 
gence, plaintiff  does  not  sustain  the  burden  of  proof  by 
showing  merely  that  he  was  injured  through  some  de- 
fect in  a  machine  owned  by  defendant,  but  he  must  go 
further,  and  prove  that  defendant  was  negligent  in  per- 
mitting the  defect  to  exist;  as,  that  he  knew  of  the  de- 
fect, or  that  he  ought  to  have  known  of  it,  in  the  ex- 
ercise of  ordinary  care  and  skill.  A  different  rule, 
however,  obtains  if  the  relation  of  passenger  and  car- 
rier existed  between  the  parties  at  the  time  of  the  ac- 
cident. In  such  a  case,  proof  that  the  injury  was  caus- 
ed by  a  defect  in  the  appliances  of  transportation  is 
sufficient  to  take  the  case  to  the  jury  on  the  issue  of 
defendant's  negligence. 

§  480.    1  DoiigluTtj'  V.  Kailroad  Co.,  9  Mo.  App.  4TS,  per  Tbomp- 
scm,  .T. 
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Three  distinct  reasons  are  assigned  for  this  excep- 
tion in  favor  of  the  passenger.  One  is  the  existence 
of  a  contract  relation  between  the  parties,  and  tlie  re- 
sulting duty  of  the  carrier  to  exercise  the  highest  de- 
gree of  practicable  care  and  skill  to  transport  the  pas- 
senger safely.  "A  coach  runs  against  a  cart;  the  cart 
is  damaged,  the  coach  is  upset,  and  a  passenger  in  the 
coach  is  hurt.  The  owner  of  the  cart  must  prove  that 
the  driver  of  the  coach  was  in  fault.  But  the  pas- 
senger in  the  coach  can  say  to  the  owner:  'You  prom- 
ised for  gain  and  reward  to  bring  me  safely  to  my 
journey's  end,  so  far  as  reasonable  care  and  skill  could 
attain  it.  Here  am  I,  thrown  out  on  the  road  with  a 
broken  head.  Your  contract  is  not  performed;  it  is 
for  you  to  show  that  the  misadventure  is  due  to  a  cause 
for  which  you  are  not  answerable.'  "  -  "The  rule  re- 
quiring the  highest  degree  of  care,  etc.,  would  be  of 
little  practical  value,  if  it  were  not  enforced  in  judicial 
administration  by  a  correlative  rule  of  evidence."  That 
rule  is  that  when  an  injury  has  been  shown  to  be  oc- 
casioned by  a  defect  in  the  instrumentalities  of  trans- 
portation, or  by  an  error  of  the  carrier  or  his  servants 
in  operating  them,  a  presumption  of  negligence  arises 
against  the  carrier,  sufficient  to  take  the  case  to  the 
jury.^ 

The  second  reason  is  the  prin(i[)le  first  laid  down  by 
Erie,  C.  J.,  in  the  following  language:  "There  must 
be  reasonable  evidence  of  negligence.     But  where  the 

2  Pol.  Torts,  p.  54S. 

3  Madden  v.  Railway  Co.,  50  Mo.  App.  fJ()G;  Wilson  v.  Railroad  Co.. 
2G  Minn.  2TS,  3  N.  W.  333;   Baltinu  rt-  ^V  O.  R.  Co.  v.  Slate.  V,:\  M.].  i:;.!. 
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thing  is  shown  to  be  under  the  management  of  de- 
fendant or  his  servants,  and  the  accident  be  such  as,  in 
the  ordinary  course  of  things,  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by 
defendant,  that  the  accident  arose  from  want  of  care."  * 
This  principle  has  been  applied  with  full  force  in  cases 
of  injuries  to  passengers,  where  it  is  shown  that  the 
vehicle,  conveyance,  or  roadbed  which  broke  down  was 
under  the  exclusive  control  or  management  of  the  car- 
rier or  his  servants.  ° 

A  third  reason  assigned  is  that,  "from  the  very  na- 
ture of  things,  the  means  of  proving  the  specific  facts 
are  more  in  the  power  of  the  carrier.  The  latter,  own- 
ing the  property,  and  controlling  the  agencies,  is  pre- 
sumed to  have  peculiarly  within  his  own  know^ledge 
the  cause  of  an  accident  which  he  might  be  interested 
to  withhold,  and  which  the  passenger  could  not  know, 
and  might  be  himself  unable  to  prove."  ® 

In  some  of  the  earlier  cases  on  the  subject  it  was 
said  that  the  mere  happening  of  an  accident  raises  a 
prima  facie  presumption  of  neglect,  and  throws  upon 

4  Scott  V.  Docks  Co.,  3  Hurl.  &  C.  GOl.  In  this  case,  plaintiff,  while 
lawfully  on  defendant  s  dock,  was  struck  by  a  bag  of  sugar  that  de- 
fendant's servants  were  hoisting  by  means  of  a  crane.  It  was  held 
that  the  happening  of  the  accident  was  evidence  of  negligence,  and 
that  it  was  error  to  direct  a  verdict  for  defendant. 

5  Dougherty  v.  Railroad  Co.,  81  ^lo.  32.j;  Feital  v.  Railroad  Co.. 
109  Mass.  398;  Breen  v.  Railroad  Co.,  109  X.  Y.  297,  16  N.  E.  60; 
Caldwell  v.  Steamboat  Co.,  47  N.  Y.  282,  affirming  56  Barb.  (N.  Y.> 
425;  Curtis  v.  Railroad  Co.,  IS  N.  Y.  5.34,  affirming  20  Barb.  (X.  Y.) 
282;   Grant  v.  Railroad  Co..  108  X.  C.  462,  13  S.  E.  209. 

G  Smith  V.  Railway  Co.,  32  Minn.  1,  18  X.  W.  827. 
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the  carrier  the  onus  of  showing  that  it  did  not  exist.' 
But  this  view  is  now  nniversally  abandoned.  "The 
rule  of  Laing-  v.  Cohler  ^  and  other  lili;e  cases,  that  a 
I^resumption  of  negligence  on  the  part  of  the  carrier 
arises  when  a  passenger  is  injured  in  the  course  of 
transportation,  cannot  be  invoked  without  evidence 
tending  to  connect  the  carrier,  or  its  employees,  or  some 
of  the  appliances  of  transportation,  with  the  happen- 
ing of  the  injury."  ®      A  prima  facie  case  of  negligence 

7  Laing  v.  Colder.  8  Pa.  St.  479;  Cralena  &  C.  U.  R.  Co.  v.  Yar- 
wood,  15  111.  471,  17  111.  500. 

8  8  Pa.  St.  481. 

0  Pennsylvania  R.  Co.  v.  MacKinney,  124  Pa.  St.  4G2,  17  Atl.  14. 
The  mere  fact  of  injiny  to  a  person  while  a  passenger  on  defendant's 
road  does  not  establish  a  prima  facie  case  of  negligence.  It  must 
further  appear  that  the  injury  was  produced  either  by  breaking 
down  or  failure  of  the  carrier's  vehicle  or  other  physical  appliance, 
or  by  an  error  of  the  carrier  or  his  servants  in  operating  them. 
Jacquin  v.  Cable  Co.,  57  ^lo.  App.  320.  Where  the  injury  occurs  by 
reason  of  any  defect  in  the  machinery  or  cars  or  apparatus  or  track 
of  the  carrier,  or  where  there  is  anything  improper  or  unskillful  or 
negligent  in  the  conduct  of  its  servants,  or  unsafe  in  the  appliances 
of  transportation,  the  presumption  then  arises  in  favor  of  the  negli- 
gence of  the  carrier,  and  the  burden  of  rebutting  this  presumption  is 
thrown  upon  it.  But  if  the  plaintiff's  own  evidence  shows  that  the 
accident  was  due  to  a  cause  beyond  the  control  of  the  carrier,  as  the 
presence  of  vis  major,  or  the  tortious  act  of  a  stranger,  tending  to 
produce  the  accident,  no  such  prima  facie  case  is  made  out  as  will 
throw  the  burden  upon  the  carrier  of  showing  that  it  was  not  guilty 
of  negligence.  Chicago  City  Ry.  Co.  v.  Rood  (111.  Sup.)  45  N.  E.  238. 
A  presumption  of  negligence  does  not  follow  the  simple  and  unex- 
plained fact  of  an  injury  to  a  passenger  while  riding  on  a  train,  but 
the  cause,  or  at  least  the  nature  of  the  accident  resulting  in  the  in- 
jury, must  be  shown,  for  it  is  upon  the  character  or  natui'e  of  the 
accident  that  a  presumption  of  negligence  must  rest.  Saunders  v. 
Railway  Co.,  (>  S.  I).  40,  (!<)  N.  W.  148.  "It  has  been  held  in  some 
of  the  states  tliat,  in  cases  of  injuries  on  railroads,  there  is  always 
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is  made  out  by  proof  that  the  relation  of  carrier  and 
passenger  existed  between  the  parties;  that  an  ac- 
cident occurred  resulting  in  injury  to  the  passenger; 
and  that  it  was  occasioned  by  the  failure  of  some  por- 
tion of  the  machinery,  appliances,  or  means  provided 
for  the  transportation  of  passengers.  This  proof  be- 
ing made,  a  presumption  of  negligence  on  the  part  of 
the  carrier  arises,  and  the  plaintiff  is  not  bound  to  go 
further,  and  show  the  particular  defect  or  cause  of  the 
accident  until  the  presumption  is  rebutted/*'  So,  a 
similar  presumption  arises  when  an  injury  to  a  passen- 
ger is  shown  to  have  been  occasioned  by  an  error  of 
the  carrier  or  his  servants  in  operating  the  instru- 
mentalities employed  in  the  business  of  carrying/^ 

§  481.     SAME— ACCIDENTS  ON  ROAD  VEHICLES. 

The  upsetting  of  a  stagecoach,  producing  injury  to 
a  passenger,  is  prima  facie  evidence  of  negligence,  and 
throws  on  defendant  the  burden  of  proving  that  the 

a  presumption  of  negligence  against  defendant.  That,  however,  is 
not  the  common  law,  and  is  not  the  law  of  this  state.  According  to 
the  doctrine  which  we  follow,  negligence  must  be  shown  in  all  such 
cases,  and  it  must  appear  to  have  been  the  efficient  cause  of  the 
injury,  without  contributory  fault  in  plaintiff."  Mitchell  v.  Railway, 
51  Mich.  23G,  IG  N.  W.  i58S. 

10  Wall  V.  Livezay,  6  Colo.  46.5.  See,  also,  Alabama  G.  S.  R.  Co. 
V.  Hill,  93  Ala.  514,  9  South.  7-J2;  Baltimore  &  O.  R.  Co.  v.  Xoell's 
Adm'r,  32  Grat.  (Va.)  394.  Where  an  accident  happens  to  a  passen- 
ger on  a  railway,  either  by  the  carriage  breaking  down  or  running 
oft"  the  rails,  that  is  prima  facie  evidence  of  negligence  on  the  part  of 
the  company.  Such  evidence,  if  not  rebutted  by  evidence  on  the  com- 
pany's part,  will  justify  a  verdict  against  the  company.  Dawson  v. 
Railway  Co.,  u  Law  T.  (X.  S.)  G82. 

11  Coudy  V.  Railway  Co.,  So  Mo.  79. 
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accident  was  not  caused  by  his  negligence  or  that  of 
his  driver/  The  leading  case  on  this  subject  is  Chris- 
tie V.  Griggs,-  decided  in  1809.  In  this  case  plaintiff 
proved  that  he  was  a  passenger  on  defendant's  stage- 
coach; that  the  axletree  snapped  asunder  at  a  place 
where  there  was  a  slight  descent;  that  he  was  in  cou- 
seciuence  precipitated  from  the  top  of  the  coach;  and 
that  the  bruises  he  received  confined  him  several  weeks 
to  his  bed.  He  then  rested  his  case.  Defendant's 
counsel  contended  strenuously  that  plaintiff  was  bound 
to  proceed  further,  and  give  evidence  either  of  the  driv- 
er being  unskillful,  or  of  the  coach  being  insufficient. 
But  Sir  James  Mansfield,  C.  J.,  said:  "When  the 
breaking  down  or  overturning  of  a  coach  is  proved, 
negligence  is  implied.  He  has  always  means  to  re- 
but this  presumption,  if  it  be  unfounded,  and  it  is  ucjw 
incumbent  on  defendant  to  make  out  that  the  damage 
in  tliis  case  arose  from  what  the  law  considers  a  mere 
accident."  The  coming  off  of  a  wheel,^  or  the  break- 
ing of  a  wheel  *  or  an  axle,"^  producing  injury  to  a  pas- 

§  4S1.  1  Stokes  V.  Saltoustall,  i:j  Pet.  181;  McKinney  v.  Neil,  1 
McLean,  540,  Fed.  Cas.  No.  8,8G.'>;  Farisb  v.  Keigle.  11  (irat.  (Va.) 
COT;  Auflersoii  v.  Scholcy.  114  Ind.  oo'.i.  IT  N.  E.  125;  Bush  v.  Bar- 
iieir.  !)(j  Cal.  202,  31  Pac.  2.  The  overturuiug  of  a  sleigh  on  a  sm  ;oth 
and  level  road,  with  good  sleighing,  while  running  at  the  rate  of  six 
miles  an  hour,  establishes  a  prima  facie  case  of  ni'g]l;,'ence  against 
the  carrier.     Kj-an  v.  Gilmer,  2  Mont.  517. 

2  2  Camp.  79. 

3  Ware  v.  Gay.  11  Pick.  (Mass.)  lOG;  Gunu  v.  Dickson,  10  U.  C.  Q. 
B.  4(31. 

*  Lawrence  v.  Green,  70  Cal.  417,  11  Pac.  750. 

5  Lemon  v.  Chanslor,  68  Mo.  340,  Where  an  accident  is  occa- 
sioned by  the  uncoupling  of  a  stagecoach,  and  its  precipitation  into 
the  river,  while  being  driven  onto  a  ferryboat  forming  part  of  its 
v.  2fet.car.pas. — 76  (12U1; 
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senger  in  the  coach,  is  prima  facie  evidence  of  negli- 
gence; and  so  is  the  overturning  of  the  coach  by  the 
failure  of  the  driver  to  keep  the  road  on  a  bright  moon- 
light night.*'  So,  the  fact  that  a  driver  of  a  stagecoach 
leaves  his  team  with  passengers  aboard  standing  near 
a  railroad  train,  and  that  the  horses,  frightened  by  the 
locomotive  whistle,  run  away,  and  injure  a  passenger, 
is  sufficient  evidence  of  negligence  to  go  to  the  jury.' 
So,  evidence  that  the  horses  ran  and  kicked,  and  that  the 
driver  lost  all  control  over  them,  raises  a  presumption 
that  defendant,  in  disregard  of  its  duty,  provided  wild 
and  unsafe  horses,  and  a  careless  and  incompetent 
driver.^ 

§  482.     SAME— DERAILMENT  OP  CAR  OR  TRAIN. 

Evidence  that  a  passenger  was  injured  by  the  de- 
railment of  a  car  or  train  in  which  he  was  laAvfully 
riding  makes  out  a  prima  facie  case  of  negligence 
against  the  carrier.^     Experience  proves  that  when 

route,  the  haiiijeiiiuj^'  of  the  acculent  is  prima  facie  evidence  of  uegli- 
Seiice  on  tlie  part  of  the  carrier.  Mcl.ean  v.  Eiirbauk,  11  Miuu.  277 
(CW.  ISO). 

ti  Boyce  v.  Stage  Co.,  25  Cal.  460. 

7  Wall  V.  Livezay,  6  Colo.  4(i5. 

s  Biuld  V.  Carriage  Co.,  25  Or.  314,  35  Pac.  6(i0. 

§  482.  1  Little  Ko<k  &  Ft.  S.  Ry.  v.  Miles,  40  Ark.  298;  Eureka 
Springs  Ry.  v.  Timmons,  51  Ark.  4-59,  11  S.  W.  690;  St.  Louis  &  S. 
F.  Ry.  Co.  V.  Mitchell,  57  Ark.  418,  21  S.  W.  883;  Denver,  S.  P.  &  P. 
Ry.  Co.  V.  AVoodward,  4  Colo.  1;  Rio  Ciraude  W.  Ry.  Co.  v.  Ruben- 
stein,  5  Colo.  App.  121,  38  Pac.  76;  Yonge  v.  Kinney,  28  Ga.  Ill; 
Peoria,  P.  &  J.  R.  Co.  v.  Reyuoia.s.  88  El.  418;  Pitt.sburg,  C.  &  St.  L. 
Ry.  Co.  V.  Thompson.  .■■)6  111.  138;  Chicago.  P.  &  St.  L.  Ry.  Co.  v. 
Lewis.  48  111.  App.  274;  St.  Louis  C.  R.  Co.  v.  Moore,  14  111.  App.  510; 
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the  track  and  machinery  are  in  good  condition,  and 
prudently  operated,  the  trains  will  keep  upon  the  track, 
and  run  thereon  with  entire  safety  to  those  on  board. 
Whenever  a  car  or  train  leaves  the  track,  it  proves  that 
either  the  track  or  machinery,  or  some  portion  there- 
of, is  not  in  a  proper  condition,  or  that  the  machinery 
is  not  properly  operated,  and  presumptively  proves 
that  defendant,  whose  duty  it  is  to  keep  the  track  and 
machinery  in  proper  condition,  and  to  operate  it  with 
necessary  prudence  and  care,  has,  in  some  respect,  vio- 
lated this  duty.^ 

Of  course,  the  presumption  is  all  the  stronger  when 
some  additional  defects  are  proven,  as  the  breaking  of 
a  rail  ^  or  the  misplacing  of  a  switch;*  or  where  the  rot- 

Obio  »t  M.  Ry.  Co.  v.  Voight,  122  Ind.  288,  23  N.  E.  774;  Cleveland, 
C,  C.  &  I.  R.  Co.  V.  Newell,  104  Ind.  264,  273,  3  N.  E.  836;  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Williams,  74  Ind.  462;  Missouri  Pac.  Ry.  Co.  v. 
Johnson,  55  Kan.  344,  40  Pac.  641;  Southern  Kan.  Ry.  Co.  v.  Walsh, 
4.')  Kan.  653,  659,  26  I'ac.  45;  Atchi^^on,  T.  &  S.  F.  R.  Co.  v.  Elder 
(Kan.  Sup.)  46  Pac.  310;  Stevens  v.  Raihvay,  66  Me.  74;  Wilson  v. 
Railroad  Co.,  26  Minn.  278,  3  N.  W.  333;  Furnish  y.  Railway  Co., 
102  Mo.  438,  13  S.  W.  1044;  Hipsley  v.  Railroad  Co.,  88  Mo.  348; 
Norton  v.  Railway  Co.,  40  Mo.  App.  642;  Diumiitt  v.  Railroad  Co., 
Id.  654;  Haderlein  v.  Railroad  Co.,  3  Mo.  App.  601;  Edgerton  v.  Rail- 
road Co.,  39  N.  Y.  227;  Webster  v.  Railroad  Co.,  85  Hun,  167,  32 
N.  Y.  Supp.  590;  Dampman  v.  Railroad  Co.,  166  Pa.  St.  520,  31  Atl. 
244;  Dayton  v.  Railroad  Co.,  1  C.  P.  Rep.  (Pa.)  9;  Carpue  v.  Rail- 
way Co.,  5  Q.  B.  747;   Flanuery  v.  Railway  Co.,  11  Ir.  R.  C.  L.  30. 

2  Edgerton  v.  Railroad  Co.,  39  N.  Y.  227;  Stevens  v.  Railway,  6{> 
Me.  74. 

3  Cleveland,  C,  C.  &  I.  Ry.  Co.  v.  Newell,  75  Ind.  542;  George  v. 
Railway  Co.,  34  Ark.  613;  Arkansas  M.  Ry.  Co.  v.  Gritlith  (Ark.)  39 
S.  W.  550;   Brignoli  v.  Raihvay  Co..  4  Daly  (N.  Y.)  182. 

*  Baltimore  iV:  O.  R.  Co.  v.  Wortliliiglon,  21  Md.  275;  New  York, 
L.  E.  &  W.  R.  Co.  v.  Daugherty,  11  Wkly.  Notes  Cas.  d'a.)  437. 
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ten  condition  of  the  ties,^  or  the  givin.i>-  way  of  the 
spikes  fastening  the  rails  to  the  ties,"  combine,  with 
the  high  speed  of  the  train,  in  producing  the  derail- 
ment. So,  the  fact  that  a  car  is  twice  derailed  within 
a  short  distance  shows  prima  facie  negligence  on  the 
part  of  the  carrier  in  permitting  such  a  car  to  be  used 
for  carrying  passengers.' 

By  the  weig'ht  of  authority,  the  derailment  of  a 
street  car,  resulting  in  injury  to  a  passenger,  likewise 
raises  a  presumption  of  negligence  against  the  carrier, 
and  the  burden  is  on  it  to  rebut  the  presumption.^ 

But  the  supreme  court  of  New  York  has  recently 
held  that  the  derailment  of  a  street  car  does  not  give 
rise  to  a  presumption  of  negligence.  It  would  be  gross- 
ly unjust  to  extend  that  rule  to  street-railway  compa- 
nies, which  have  no  exclusive  control  over  the  track  or 
roadway,  but  whose  tracks  are  daily  used  by  thousands 
of  other  vehicles,  and  are  placed  in  public  streets  un- 
der the  control  of  the  city  authorities,  and  in  which 
w^ork  is  constantly  being  done  on  or  under  the  roadway 
and  tracks.^  ' 

5  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  :Miller,  141  Ind.  5:^3,  37  N.  E.  ^3. 

8  Louisville,  N.  A.  &  C.  K.  Co.  v.  .Jones.  108  lud.  551,  9  N.  E.  476. 
So,  evidence  that  at  the  time  of  the  derailment  the  train  was  running 
down  a  steep  incline  leading  to  the  bed  of  a  river,  on  a  new  and 
curved  track,  at  an  unusual  and  dangerous  speed,  throws  on  de- 
fendant the  burden  of  disproving  negligence.  Mitchell  v.  Railroad 
Co.,  87  Cal.  02,  25  Pac.  245. 

7  Texas  &  St.  L.  Ry.  Co.  v.  Suggs,  02  Tex.  323. 

8  Spellman  v.  Rapid-Transit  Co.,  36  Neb.  S90,  55  N.  W.  270;  Louis- 
ville &  P.  R.  Co.  V.  Smith,  2  Duv.  (Ky.)  556:  Elgin  City  Ry.  Co.  v. 
Wilson,  50  111.  App.  364;  Cincinnati  St.  Ry.  Co.  v.  Kelsey,  9  Ohio  Cir. 
Ct.  R.  170. 

a  Hastings  v.  Railroad  Co.,  7  App.  Div.  312,  40  X.  Y.  Supp.  93. 
ilL'04) 
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§  483.      SAME— COLLISION. 

A  collision  between  two  trains  running  on  the  same 
track  at  a  high  rate  of  speed  does  not  ordinarily  occur 
without  mismanagement  or  want  of  care  on  the  part 
of  the  carrier,  and  the  happening  of  such  an  accident, 
producing  injury  to  a  passenger,  is  prima  facie  evi- 
dence of  negligence.^  A  similar  presumption  of  negli- 
gence arises  from  a  collision  of  two  electric  street  or 
cable  cars;  ^  and  also  from  the  unexplained  presence 
of  a  freight  car  on  the  main  track  in  the  nighttime, 
where  it  collides  with  an  approaching  passenger 
train  ;^  and  similarly  from  the  fact  that  a  train  runs 
off  the  main  track  onto  a  side  track,  collides  with  ob- 

§  483.  1  Graham  v.  Railway  Co..  3<J  Miun.  SI,  MS  X.  W.  812;  New 
Orleans,  J.  &  G.  N.  R.  Co.  v.  AUbrittnn,  38  Miss.  242.  274;  Louisville, 
N.  A.  «fe  C.  Ry.  Co.  v.  Fay  lor.  120  Ind.  12(j.  25  N.  E.  SG9;  Flinn  v. 
Railroad  Co.,  1  Houst.  (Del.)  469.  504;  Iron  R.  Co.  v.  Mowery,  36 
Ohio  St.  418;  Skinner  v.  Railway  Co.,  5  Exch.  78G.  Where  a  sta- 
tionary train  owned  by  defendant,  on  which  plaintiff  is  a  passenser, 
is  run  into  by  another  train,  throufih  the  negligence  of  the  train 
hands  of  tlie  moving  train,  it  must  b?  presumed,  though  other  railways 
have  running  powers  over  defendant's  road,  that  the  moving  train 
was  either  owned  by  defendant  or  under  its  control,  in  the  absence 
of  evidence  to  the  contrary.  Ayles  v.  Railway  Co.,  L.  R.  3  Exch, 
14<i.  Evidence  that  the  conductor  of  one  of  the  colliding  trains  was 
a  man  of  intemperate  habits  raises  a  presumption  of  negligence, 
ronnsylvania  R.  Co.  v.  Books,  57  Pa.  St.  339. 

2  Hamilton  v.  Railway  Co.,  17  Mont.  XU,  42  Pac.  S60;  North  Chi- 
cago St.  Ry.  Co.  V.  Cotton,  140  111.  480,  29  N.  E.  899;  Id.,  41  111.  App. 
311;    North  Chicago  St.  R.  Co.  v.  Boyd,  57  III.  App.  .".;^5. 

3  W^ebster  v.  Railroad  Co.,  115  N.  Y.  112,  21  N.  E.  725.  affirming 
40  Hun  (N.  Y.)  IGl. 
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striictions  standyig  thereon,  and  is  thrown  from  the 
track.* 

Injury  to  a  passenger  in  a  collision  between  his  train 
and  that  of  another  company  at  an  intersecting  cross- 
ing raises  a  presumption  of  negligence  against  the 
company  carrying  him;  ^  and  so  does  a  collision  be- 
tween a  street  car  and  an  engine  or  a  train  at  an  in- 
tersecting crossing."  But  no  such  presumption  ob- 
tains as  against  the  noncarrying  company,  and  a  pre- 
ponderance of  the  evidence  must  show  that  it  was 
guilty  of  negligence  contributing'  to  the  injury/ 

It  seems  that  no  presumption  of  negligence  against 
the  carrier  arises  from  the  mere  fact  of  a  collision  be- 
tween a  street  car  and  a  vehicle  in  a  crowded  city 
street;  ^  nor  from  the  fact  that  a  passenger  on  a  street 

4  Seybolt  v.  Railroad  Co.,  95  N.  Y.  .562,  affirming  31  Hun  (N.  Y.) 
100.  Where  a  street  car  is  derailed,  and  comes  into  collision  with  a 
freight  car  standing  on  another  track,  close  to  the  street-car  track, 
injuring  a  passenger,  the  presumption  of  negligence  arises,:  and.  to 
escape  liability,  the  carrier  must  show  that  the  injury  did  not  result 
from  its  negligence,  or  that  it  could  have  been  avoided  by  the  exer- 
cise of  ordinary  care  on  the  r-irt  of  the  passenger.  North  Baltimore 
Pass.  Ry.  Co.  v.  Kaskell,  78  Md.  517,  28  Atl.  410. 

5  Clark  V.  Railrciad  Co.,  127  Mo.  107,  29  S.  W.  1013. 

6  Chicago  City  Ry.  Co.  v.  Engel,  35  111.  App.  490;  People's  Pass. 
Ry.  Co.  V.  Weiller  (Pa.  Sup.)  2  Atl.  510.  A  collision  between  a  street 
car.  in  which  a  passenger  is  riding,  and  another  car.  at  a  crossing 
with  an  intei-secting  road,  raises  a  presumption  of  negligence  against 
the  carx-ier.     Loudoun  v.  Railroad  Co.  (Sup.)  44  N.  Y.  Supp.  742. 

T  Railway  Co.  v.  HarreU,  58  Ark.  454,  25  S.  W.  117;  Central  Pass. 
Ry.  Co.  v.  Kuhn,  80  Ky.  578,  6  S.  W.  441;  Tompkins  v.  Railroad 
Co.,  66  Cal.  163,  4  Pac.  1165. 

8  Potts  V.  Railway  Co..  33  Fed.  610.     The  concurrent  facts  of  the 

happening  of  an  accident  to  a  passenger  on  a  street   car  and  the 

exercise  by  the  passenger  of  ordinai-y  care  do  not  raise  a  presunip- 
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car  is  struck  bv  a  passinn  load  of  hay."  Rut  where  a 
street  car,  driveu  with  unusual  speed,  collides  with  a 
truck,  the  pole  of  M'hich  penetrates  throu<i;ii  the  front 
of  the  car,  throwing  plaintiff  from  her  seat  and  injur- 
ing her,  it  is  not  a  reasonable  or  natural  inference  that 
such  an  accident  happens  without  some  carelessness  on 
the  part  of  the  driver;  and  the  driving  at  an  unusual 
rate  of  speed  is  inferentialh'  one  cause  or  occasion  of 
the  accident,  calling  for  an  explanation,  and  requiring 
a  submission  of  the  case  to  the  jury/" 

Injury  to  a  passenger  caused  by  his  train  coming  in 
contact  with  a  landslide  on  the  track  raises  a  presump- 
tion of  negligence,  and  tlie  burden  is  on  defendant  to 
show  that  the  landslide  was  an  act  of  God/^  So,  where 
a  passenger  is  injured  by  a  collision  of  his  train  with 
an  animal  on  the  track,  a  presumj)tion  of  negligence 
arises  against  the  carrier/ - 

Where  a  passenger,  without  fault  on  his  part,  is  in- 
jured in  a  collision  between  his  car  and  some  object 

tion  of  negligence  against  tlie  carrier,  so  as  to  sliift  tlie  burden  of 
proof  on  it  to  show  ttiat  it  was  not  guilty  of  negligence,  where  plain- 
tiff's evidence  shows  that  the  accident  was  due  to  a  wagon  driveu 
so  close  to  an  open  car  as  to  strike  plaintiff's  foot.  Chicago  City  Ry. 
Co.  V.  Rood  (111.  Sup.)  45  N.  E.  238.  reversing  C,2  111.  App.  .joO. 
0  Federal  St.  &  T.  V.  Ry.  Co.  v.  Gibson.  !»(>  I'm.  St.  S:',. 

10  Hill  V.  Railroad  Co.,  109  N.  Y.  239,  Kl  N.  K.  (Jl. 

11  Gleeson  v.  Railroad  Co.,  140  U.  S.  43,j,  11  Sup.  Ct.  S.j9;  reversing 
5  Mackey  (D.  C.)  3.j(j. 

12  Louisville  &.  N.  R.  Co.  v.  Ritrer's  Adm'r.  85  Ky.  .308.  3  S.  W.  .-.91; 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Hendricks.  128  Ind.  402.  28  N.  E.  .58; 
Sullivan  v.  Railroad  Co.,  30  Pa.  St.  234;  Fordyce  v.  Jackson,  .5(;  Ark. 
594,  20  S.  W.  528,  597;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wilson.  79  Tex. 
371,  15  S.  W.  280.  The  contrary  was  held  in  Patchell  v.  Railway 
Co.,  0  Ir.  R.  C.  L.  117,  but  this  decision  is  uianifi'stly  wrong. 
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outside  of  tbe  car  on  the  track  or  right  of  way  of  the 
company,  a  presumption  of  neglifience  arises  against 
the  company.^^  Piling  rock  so  near  a  railroad  track 
as  to  scrape  against  a  passenger  train,  injuring  a  pas- 
senger therein,  raises  a  presumption  of  negligence 
against  the  carrier.^*  So,  where  a  passenger's  arm  is 
broken  while  her  train  is  passing  cars  standing  on  a 
side  track  near  by,  and  it  appears  that  a  long  horizon- 
tal mark  was  left  on  the  car  by  some  object  scraping  it, 
the  presumption  of  negligence  arises;  and  the  burden 
rests  on  the  carrier  to  show  that  the  accident  happen- 
ed without  fault  on  its  part/^ 

A  prima  facie  case  of  negligence  is  made  out  by 
showing  that  a  passenger  was  killed  in  a  collision  be- 
tween two  steamers,  both  of  which  were  owned  by  the 
carrier,  at  a  point  in  the  river  where  the  boats  were 

13  Cincinnati.  H.  &  D.  R.  Co.  v.  Brown.  9  Ohio  Cir.  Ct.  R.  li)S. 
But  no  such  presumiition  of  negligence  arises  if  the  passenger  was 
guilty  of  contributory  negligence  in  protruding  his  arm  outside  of  the 
car.    See  post,  §  492. 

14  Carrico  v.  Railway  Co.,  39  W.  Ya.  86.  19  S.  E.  571. 
isHolbrook  v.  Railroad  Co.,  12  N.  Y.  236,  affirming  16  Barb.  (N. 

Y.)  113.  A  passenger  on  a  train,  while  sitting  by  an  open  window, 
■with  his  arm  resting  on  the  sill,  but  not  i)rotruding  therefrom,  was 
struck  on  the  arm  and  injured  by  a  swinging  door  on  a  passing 
freight  train,  which  also  s^truck  and  bniised  other  cars  in  the  pas- 
senger train.  No  explanation  of  the  accident  was  given  by  defend- 
ant. Held,  that  a  want  of  proper  care  on  defendant's  part  was  to 
be  presumed,  and  a  recovery  by  plaintiff  was  proper.  Breen  v. 
Railroad  Co.,  109  X.  Y.  297,  16  X.  E.  60.  AVhere  a  passenger  train 
is  struck  by  an  iron  bar  projecting  live  or  six  feet  from  a  construc- 
tion train  moving  in  the  opposite  direction,  and  a  passenger  is  in- 
jured, the  presmuption  is  that  the  carrier  was  negligent  in  his  man- 
ner of  carrying  the  bar.  Walker  v.  Railway  Co.,  63  Barb.  (,X.  Y.)  2U  >. 
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accustomed  to  pass  each  other,  and  where  the  river  was 
wide  enoii.uh  to  pei-niit  such  passa<;e  with  the  exercise 
of  proper  care/^ 

g  484.     SAME— EXPLOSIONS. 

The  exph)sioii  of  the  boiler  of  a  locomotive  at  a  depot, 
resulliim  in  injnrv  to  a  person  about  to  take  the  train 
as  a  passenger,  is  prima  facie  evidence  of  negligence,' 
and  so  is  the  explosion  of  a  steamboat  boiler,  injuring 
a  passenger.^  It  has  even  been  held  that  injury  to  a 
passenger  on  an  omnibus,  by  the  explosion  of  a  lamp 
therein,  is  sufficient  to  make  out  a  prima  facie  case  of 
negligence  against  the  carrier/'  But  the  explosion  of 
a  fog  signal  on  a  railroad  track,  injuring  a  passenger 
on  the  station  platform,  is  not  sufficient  to  render  the 
company  liable,  since  such  signal  may  have  been 
placed  there  by  a  stranger  to  the  company.* 

§  485.     SAME -DEFECTIVE  ROADBED  AND  MA- 
CHINERY. 

The  wasliing  away  of  a  railroad  embankment,  caus- 
ing a  disaster  to  a  passenger  train,  is  prima  facie  evi- 
dence of  negligence  against  the  company.^      iio,  the 

16  SliPiiock  V.  Allintr.  44  Ind.  1S4,  204. 

§  484.  1  Yeoiiians  v.  Navigation  Co.,  44  Cal.  71.  So,  if  the  ex- 
plosion injures  a  person  about  to  take  passage  on  anotlier  road.  Illi- 
nois Cent.  K.  Co.  y.  Phillips.  -]ii  111.  234,  55  111.  I!l4. 

2  Dunlai)  V.  The  Reliance,  2  Fed.  249;  Spear  v.  Kailruad  Co.,  119 
Pa.  St.  61.  12  Atl.  824,  affirming  5  Pa.  Co.  Ct.  K.  393. 

3  Wilkie  V.  Bolster,  3  E.  D.  Smith  (N.  Y.)  327. 
*  Jones  V.  Railway  Co.,  45  U.  C.  Q.  B.  193. 

§  4S5.  1  Great  Western  Ry.  Co.  v.  Fawcett,  1  Moore.  P.  C.  (N.  S.) 
301;    Kansas  Pac.  Ry.  Co.  v.  Miller,  2  Colo.  442;    I'hiladeliiliia  A:  K. 
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breaking  down  of  a  railroad  bridge  wliile  a  passenger 
train  is  crossing  it,  producing  injury  to  passengers, 
gives  rise  to  a  presumption  of  negligence  against  the 
carrier."  But,  where  plaintiff's  evidence  shows  tliat 
the  embankment  was  washed  out  by  a  rainstorm  of 
extraordinary  violence,  the  burden  rests  on  him  to 
?;how  that,  notwithstanding  the  operation  of  the  act 
of  God  in  the  case,  the  negligence  of  defendant  caused 
the  injury,  or  actively  co-operated  with  the  act  of  God 
to  produce  it.^ 

The  breaking  of  one  of  the  links  of  a  wrought-irou 
brake  chain  in  a  street  car,  causing  a  collision  with 
another  car  in  front,  and  an  injury  to  a  passenger, 
raises  an  inference  that  the  link  broke  on  account  of 
some  defect  or  flaw  which  would  have  been  revealed 
by  a  proper  inspection.*  Proof  that  the  brakes  on  a 
cable  car  were  insufficient  to  hold  it  in  going  down  hill, 
and  that  injuries  to  a  passenger  resulted  in  conse- 
quence thereof,  makes  a  prima  facie  case  for  plaintiff.' 

R.  Co.  V.  Anderson,  94  Pa.  St.  351;  Brelim  v.  Railway  Co.,  34  Barb. 
(X.  Y.)  25G. 

2  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Thompson,  107  Ind.  442,  8  X. 
E.  18,  and  9  X.  E.  357;  Bedford,  S.  O.  &  B.  R.  Co.  v.  Rainbolt,  91) 
Ind.  551;  Louisville,  X.  A.  &  C.  Ry.  Co.  v.  Snyder,  117  Ind.  435,  20 
K.  E.  284;   Rice  v.  Railroad  Co.,  22  111.  App.  043. 

3  Gillespie  v.  Railway  Co.,  6  Mo.  App.  554. 

4  W^yun  T.  Railroad  Co.,  133  X.  Y.  575,  30  N.  E.  721. 

6  Sharp  v.  Railway  Co.,  114  Mo.  94,  20  S.  W.  93.  Inability  to 
■control  the  speed  of  a  cable  car  while  going  down  a  steep  hill  is 
pruua  facie  evidence  of  negligence;  and  coupled  with  the  fact  that 
a  known  defect  in  the  grip  existed  before  the  train  left  the  power 
house  warrants  a  tiuding  of  negligence.  Bishop  v.  Railway  Co.,  48 
Minn.  26,  50  N.  W.  927. 
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So,  the  breaking  of  the  paddk^  wheel  of  a  steamboat,® 
or  of  the  ai)])aratns  used  to  hold  a  hawser  iu  place 
while  warping-  a  vessel  around  before  landing/  or  of  a 
halyard  while  hoisting  the  steamer's  masthead  light,' 
raises  a  presumption  of  negligence  against  the  carrier, 
if  injury-  to  a  passenger  is  thereby  produced. 

The  supreme  coui-t  of  Michigan,  however,  has  held 
that  the  mere  fact  that  an  air  cock  has  been  turned,  by 
reason  of  which  the  air  brakes  fail  to  work,  and  the 
train  runs  past  the  usual  stopping  place,  is  not  evi- 
dence of  negligence,  since  it  may  have  been  turned  by 
accident  which  could  not  have  been  foreseen,  or  by 
some  third  person  for  whose  acts  defendant  cannot  be 
held  liable.* 

§  486.     SAME— CONCUSSION  OF  CARS  AND   JARS   OF 
TRAINS  AND  BOATS. 

On  the  question  whether  a  presumption  of  negli- 
gence arises  from  the  fact  that  a  passenger  was  injur- 
ed by  a  concussion  of  cars,  or  by  jolts  or  jerks  of  the 
train,  during  transportation,  the  authorities  are  not 
quite  uniform.  On  principle,  however,  it  would  seem 
that  the  presumption  shouhl  arise  in  all  cases  where 
the  jerk  or  jolt  is  unusual  and  violent,  and  the 
facts  do  not  give  rise  to  an  inference  of  contribu- 
tory negligence  on  the  part  of  the  passenger.     Unless 

6  Yerkes  v.  Packet  Co.,  7  Mo.  App.  265. 

T  Miller  v.  Steamship  Co.,  118  N.  Y.  Id'.),  23  N.  E.  402. 

8  The  Wasco,  53  Fed.  546. 

»  Porter  v.  Railway  Co.,  80  Mich.  156,  44  N.  W.  1054.  In  most  of 
the  states,  however,  it  would  devolve  ou  deleudaut  to  show  the  facts 
exonerating  it.    See  post,  §  494. 
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there  is  some  error  on  the  part  of  the  carrier's  serv- 
ants in  operating  the  train,  concussions  and  jolts  se- 
vere enough  to  injure  a  passenger  do  not  usually  oc- 
cur. It  has  accordingly  been  held  that  the  fact  that 
an  injury  results,  without  fault  on  his  part,  to  a  Das- 
sen  ger  on  a  regular  passenger  train,  from  a  concussion 
of  two  cars  with  the  train,  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  company,  and  the  burden 
is  upon  it  to  prove  that  the  accident  was  not  occa- 
sioned by  the  fault  of  its  agents/  So,  the  fact  that  a 
passenger  in  a  caboose  is  thrown  down  and  injured  by 
a  concussion  of  a  freight  car  while  in  the  act  of  being 
coupled  to  the  caboose  raises  a  presumption  of  negli- 
gence against  the  carrier,-  So,  an  injury  to  a  drover 
on  a  train  as  a  passenger,  while  descending  a  ladder 
of  a  car,  caused  by  the  cars  being  shoved  together  so 
as  to  crush  him,  raises  a  presumption  of  negligence 
against  the  carrier.^  But  in  Pennsylvania  it  has  been 
held  that  the  fact  that  a  car,  on  being  coupled  to  a 
train  on  which  plaintiff  was  a  passenger,  was  per- 
mitted to  run  against  the  train  with  such  violence  that 
plaintiff  was  thrown  forward  against  the  seat,  and  in- 
jured, does  not  raise  a  presumption  that  defendant  was 
negligent,  but  plaintiff  must  prove  that  the  coupling 

§  486.  1  Goble  v.  Railroad  Co.,  10  Fed.  Cas.  502.  Negligence  is 
prosunietl  from  the  fact  that  the  cars  and  engine  of  a  passenger  train 
became  uncouiiled,  and  that  a  collision  between  the  car's  and  the  en- 
gine occurred,  resulting  in  the  death  of  a  passenger.  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Parsley,  6  Tex.  Civ.  App.  150,  25  S.  W.  64. 

2  Georgia  Pac.  Ry.  Co.  v.  Love.  91  Ala.  432,  8  South.  714. 

3  New  York,  C.  &  St.  L.  R.  Co.  v.  Bluinenthal,  100  111.  40,  43  N.  E. 
800. 
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was  negligently  made.*  This  decision  seems  to  be 
placed  on  tlie  ground  that  the  presumption  of  negli- 
gence arises  only  when  the  injury  is  caused  by  some 
defect  in  the  means  of  transportation,  and  not  by  an 
error  in  operating  them. 

An  injury  to  a  passenger,  caused  by  a  sudden  lurch 
or  jolt  of  the  train,  is  prima  facie  evidence  of  negli- 
gence, if  the  passenger  was  in  the  exercise  of  ordinary 
care.°  Thus,  where  there  is  a  jolt  of  the  train  at  its 
landing  place,  while  running  at  a  low  rate  of  speed, 
throwing  a  passenger  from  his  seat,  and  immediately 
thereafter  the  train  comes  to  a  standstill  close  to  sta- 

4  Herstine  v.  Railroad  Co..  151  Pa.  St.  244,  25  Atl.  104.  A  drover 
accompanying  cattle  on  a  freight  train  stood  up  in  the  caboose  to 
wash  himself  at  an  intermediate  station,  when  he  knew  that  other 
ears  were  about  to  be  coupled  to  the  tmin.  and  he  was  thrown  down 
by  the  force  of  the  concussion.  Held,  that  the  mere  fact  of  the 
accident  was  not  sutticient  to  show  negligence  by  defendant.  Hutch- 
inson V.  Railway  Co.,  17  Ont.  Ml,  athrmed  16  Out.  App.  429.  It 
sliould  be  noted  that  in  this  case  an  inference  of  contributory  negli- 
gence could  be  drawn. 

5  Railroad  Co.  v.  Pollard,  22  Wall.  311.  The  tact  that  a  passenger 
is  injured,  while  traveling  on  a  train,  by  a  series  of  .severe  .iolts,  is 
prima  facie  evidence  of  negligence,  throwing  on  the  carrier  the  burden 
of  showing  that  the  injury  could  not  have  been  prevented  by  the 
exercise  of  the  utmost  care  and  diligence  on  its  part.  Baltimore  it 
P.  R.  Co.  V.  Swann,  81  Md.  400,  32  Atl.  175.  Evidence  that  a  pas- 
senger, on  his  way  from  his  seat  to  the  watcr-dosict.  was  ilirnwn  out 
of  the  open  car  door  by  a  sudden  and  violent  jerk,  of  the  train,  makes 
a  prima  facie  case  of  negligence.  I.avis  v.  Railroad  Co..  54  111. 
App.  0.3(5.  Evidence  that  the  car  gave  several  jolts  as  it  was  ap- 
proaching a  deriot,  that  a  grinding  noise  under  the  wheels  was  heard, 
that  the  car  seemed  to  be  lifted  off  the  track,  and  that  plaintiff  was 
thrown  from  her  seat  and  injured,  is  sutticient  prima  facie  evidence 
of  negligence  to  warrant  the  submission  of  the  case  to  the  jury. 
JIurphy  V.  Railroad  Co.,  30  Hun  (X.  \.)  V.K). 
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tionary  buffers,  the  happening  of  the  accident  is  evi- 
dence of  negligence,  since  it  was  the  engineer's  dut}'  to 
come  up  to  the  buffers  so  as  not  to  rebound.^  An  in- 
jury to  a  passenger,  without  fault,  caused  by  the  sud- 
den stopping  of  the  train,  makes  a  prima  facie  case  of 
negligence/ 

So,  the  fact  that  a  passenger's  hand  is  injured  by 
the  slamming  of  a  car  door,  owing  to  a  violent  jerk  of 
the  train  as  she  is  about  to  leave  the  car,  raises  a  pre- 
sumption of  negligence  against  the  carrier.^  But  such 
a  presumj)tion  does  not  arise  from  evidence  that  while 
standing  at  the  open  door  of  a  passenger  coach  as  the 
train  was  approaching  plaintiff's  station  "there  was  a 
fearful  shock,"  causing  him  to  fall  and  suffer  injury, 
with  nothing  to  show  or  even  suggest  the  nature  of  the 
shock,  or  w  hether  it  involved  the  train  or  the  car  in 
which  he  was,  or  was  simply  personal  to  himself.* 

6  Burke  v.  Railroad  Co.,  22  Law  T.  (N.  S.)  442.  Where  it  is  an- 
nouiued  that  a  train  will  stop  at  a  station  10  minutes  for  refresh- 
ments, a  sudden  jerk  of  the  train,  after  it  has  come  to  a  atop,  so 
severe  as  to  throw  against  a  seat  and  severely  injure  a  passenger 
Avho  has  arisen  in  her  seat,  is  prima  facie  negligence  on  the  part  of 
the  ecmpauy.     Glidden  v.  Railroad  Co.,  20  N.  Y.  "NVkly.  Dig.  313. 

f  Ciuffey  V.  Railway  Co.,  53  Mo.  App.  4(57.  So  held  where,  by  a 
sudden  checking  of  the  movement  of  a  train,  a  passenger  was  thrown 
throujjh  an  open  door  onto  the  car  platform,  and  from  the  platform 
to  the  track.  Coudy  v.  Railway  Co.,  85  Mo.  79;  Id.,  13  Mo.  App.  587. 
588. 

8  Kentucky  &  I.  Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244,  28  N.  E. 
338.  The  sudden  stopping  of  a  passenger  train,  slamming  the  open 
door  against  the  hand  of  a  passenger  who  has  thrown  her  hand 
against  the  jamb  of  the  door  to  steady  herself,  establishes  a  prima 
facie  case  of  negligence.     Madden  v.  Railway  Co.,  50  Mo.  App,  GOO. 

9  Saunders  v.  Railway  Co..  (3  S.  D.  40,  GO  N.  AV.  148. 
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As  to  sudden  jerks  and  jolts  on  street  cars,  it  has 
been  held  that  injury  to  a  passenger  on  a  street  car,  by 
a  sudden  jar  or  plunge  which  affects  all  the  passengers, 
and  believed  by  plaintiff  to  be  due  to  the  fact  that  the 
car  left  the  track  temporarily,  raises  a  presumption  of 
negligence.^"  So,  where  a  cable  car  is  stopped  so  sud- 
<lenly  as  to  throw  a  passenger  from  her  seat,  and  to 
break  the  glass  in  the  car  windows,  a  presumption  of 
negligence  arises  against  the  company/^  But  where 
a  passenger  riding  on  the  front  platform  of  a  street  car 
falls  off  by  reason  of  his  feet  slipping,  and  the  ordi- 
nary motion  of  the  car,  no  presumption  of  negligence 
arises  against  the  company.'-  So,  the  fact  that  a  pas- 
senger is  thrown  from  a  street  car  while  rounding  a 
curve  does  not  give  rise  to  a  presumption  of  negligence 
against  the  carrier.'^ 

Where  a  ferryboat  is  driven  so  hard  against  the  laud 

10  Dixoy  V.  Traction  Co.  (Pa.  Sui).)  3G  Atl.  'J24. 

11  Clow  V.  Traction  Co.,  158  Pa.  St.  410,  27  Atl.  1004.  Running  a 
train  of  street  cars  rapitUy  clown  an  incline,  and  then  stopping;  it 
suddenly  and  violently,  throwing  a  passenger  against  a  seat,  injuring 
her,  is  prima  facie  evidence  of  negligence.  West  Chicago  St.  R.  Co. 
V.  Kennelly,  GG  111.  App.  244. 

1--2  Baltimore  &  Y.  Turnpike  Road  v.  Cason,  72  Md.  .•'.77,  20  Atl.  113. 
The  mere  fact  that  an  electric  street  car  gives  a  sudden  jerk  when 
in  the  middle  of  a  street  crossing,  throwing  from  the  platform  a  pas- 
scngur  who  intended  to  alight  as  soon  as  the  car  should  stop,  is  not 
sntticient  to  take  the  case  to  the  jury,  in  the  absence  of  evidence 
that  the  jerk  was  caused  by  defendant's  negligence.  Etson  v.  Rall- 
Avay  Co.  (Mich.)  G8  N.  W.  2J)S. 

13  Metropolitan  R.  Co.  v.  Snasliall,  :'.  App.  D.  C.  420.  The  fact 
that  persons  are  not  ordinarily  thrown  from  their  seats  in  rounding 
a  curve  does  not  justify  tlie  presu'iiption,  where  a  person  was  so  in- 
jured, that  the  injury  was  chargeable  to  the  want  of  cai'e  of  de- 
fendant.    Wil(l(  ;•  V.  Railway  Co.,  10  App.  Div.  304,  41  N.  Y.  Supp.  031. 
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as  to  throw  a  passenger  off  his  feet,  and  between  the 
boat  and  the  landing  place,  it  is  for  the  jury  to  say 
whether  the  carrier  was  negligent.^* 

§  487.     SAME  —  INJURIES    TO    PASSENGERS     WHILE 
EMBARKING  AND  ALIGHTING. 

As  we  have  seen,  it  is  the  duty  of  a  railroad  company 
to  afford  a  reasonable  time  for  passengers  to  alight 
from  its  cars  at  the  station  to  which  it  has  assumed 
to  carry  .them;  ^  and  if  a  passenger  is  injured  while 
attempting  to  alight  at  such  a  station,  by  reason  of 
the  sudden  and  unannounced  starting  of  the  train,  the 
burden  is  thrown  on  the  company  of  showing  that  the 
injury  was  not  the  result  of  its  own  act  or  negligence.^ 
So,  where  a  passenger  is  guilty  of  no  negligence  in  the 
manner  of  alighting,  and  is  injured  by  the  sudden  start- 
ing of  the  train,  the  presumption  is  that  the  failure  to 
give  her  an  opportunity  to  get  from  the  car  before 
the  train  started  is  attributable  to  the  negligence  of 
defendant's  employees. ^     So,  the  sudden  starting  of  the 

14  Gannon  y.  Ferry  Co.,  129  Hun  (X.  Y.)  031. 
§  487.    1  See  ante,  §  66. 

2  Raub  V.  Railway  Co.,  103  Cal.  473,  37  Pac.  374. 

3  Ferry  v.  Railway  Co.,  118  N.  Y.  407,  23  X.  E.  822.  affirming  54 
N.  Y.  Super.  Ct.  32.j.  Evidence  that,  on  the  stoppage  of  a  street  car. 
plaintiff  at  once  walked  out  on  the  platform  to  get  off.  and  that, 
while  in  the  act  of  alighting,  the  driver  suddenly  started  the  car  with 
a  jerk,  which  caused  licr  to  fall,  whereby  she  was  injured,  estab- 
lishes a  prima  facie  case  of  negligence  in  the  management  of  the  car. 
Birmingham  Union  Ry.  Co.  v.  Hale,  00  Ala.  8,  8  South.  142.  Where 
a  pas.-euger  is  injured  in  alighting  from  a  street  car,  and  the  man- 
ner of  the  accident  shows  that  something  was  the  matter  with  the 
car,  proof  of  the  accident,  and  the  means  and  cause  of  it,   is  suffi- 
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horses  of  an  omnibus  while  a  passenger  is  descending 
therefrom,  throwing  her  to  the  ground,  is  prima  facie 
evidence  of  negligence/  But,  in  opposition  to  these 
cases,  it  has  been  held  by  the  su])reme  court  of  Michi- 
gan that  the  starting  of  a  street  car  while  a  passenger 
is  alighting  raises  no  presumption  of  negligence.  The 
burden  is  on  plaintiff  to  show  carelessness  on  the  part 
of  the  driver.^ 

The  fact  that  a  car  gives  a  sudden  jerk  while  pas- 
sengers are  boarding  it,  injuring  one  of  them,  is  suffi- 
cient evidence  of  negligence  to  warrant  the  submissi(ni 
of  the  question  to  the  jury.®  But  an  injury-  to  a  person 
attempting  to  board  a  moving  car  does  not  raise  a  pre- 
sumption of  negligence,  though  there  has  been  a  sud- 
den starting  of  the  horses.^ 

cient  to  put  the  carrier  on  his  proof.  Hitchcocli  v.  Railroad  Co.,  8 
N.  Y.  St.  Rep.  848. 

4  Roberts  v.  Johnson,  58  N.  Y.  (Jlo. 

5  Gardner  v.  Railway  Co.,  91)  Mioli.  182,  58  N.  W.  49.  Where  a 
passenger  on  an  open  street  car  has  signaled  to  the  conductor  to  stop 
at  the  usual  stopping  place,  and  then  arises  In  his  seat  preparatory 
to  getting  off,  the  mere  fact  th  it  he  was  thrown  from  the  car  by  a 
sudden  jolt  does  not  establish  negligence  on  the  part  of  the  company. 
Bradley  v.  Railway  Co.,  94  Mich.  35,  53  N.  \V.  915. 

«  Daley  v.  Railroad  Co.,  80  Hun,  174.  29  N.  Y.  Supp.  1011. 

T  Stager  v.  Railway  Co.,  119  Pa.  St.  TO,  12  Atl.  821.  But  in  Mis- 
souri it  has  been  held  that  where  the  speed  of  a  freight  train  is 
slackened  at  a  depot,  a  sudden  jerk  of  tlie  caboose  as  a  passenger 
attempts  to  get  on  board  raises  a  presumption  that  the  jerk  was  pro- 
duced by  the  person  in  charge  of  the  engine,  and  estalUishes  a  prima 
facie  case  of  negligence.  Murphy  v.  Railroad  Co.,  43  Mo.  Apj).  342. 
Wliere  neither  the  driver  nor  conductor  of  a  street  car  have  any 
knowledge  of  the  intention  of  a  boy  to  board  the  front  platform  of  a 
street  car,  which  has  stopped  to  permit  a  passenger  to  get  off  the 
rear  platform,  the  starting  of  the  car  in  its  ordinary  coiu'.se,  and  an 
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The  starting:  of  a  street  car  Avitb  a  jerk  so  great  as 
to  throw  a  pas^-enger,  in  the  act  of  seating-  himself, 
against  the  car  window,  cutting  his  hand  and  arm, 
raises  a  presumption  of  negligence  against  the  carrier.^ 
But  in  Florida  it  has  been  held  that  the  fact  that  a 
passenger  was  injured  by  the  starting  of  a  street  car 
after  he  had  gotten  inside,  but  before  he  got  seated, 
does  not  make  a  prima  facie  case  of  negligence  against 
the  company.  There  should  be  evidence  that  a  rea- 
sonable time  was  not  afforded  for  him  to  take  his  seat, 
or  that  the  car  was  started  in  an  unusual  manner." 

But  the  sole  fact  that  a  person  is  injured  while  en- 
deavoring to  get  on  or  off  a  train,  a  street  car,  or  a 
boat  does  not  raise  a  presumption  of  negligence  against 
the  carrier.^"  Thus,  Avhere  a  train  has  come  to  a  stop, 
and  a  passenger,  on  stepping  from  the  lowest  car  step 
to  the  ground,  fractures  her  knee  cap,  or  sprains  her 

injury  resulting  to  the  boy  therefrom,  are  not  sufficient  to  raise  a  pre- 
sumption of  negligence.  Pitcher  v.  Railway,  1.j4  Pa.  St.  560,  20  Atl. 
559. 

8  Dougherty  v.  Railroad  Co.,  SI  Mo.  325;    s.  c,  9  Mo.  App.  478. 

»  Jacksonville  St.  Ry.  Co.  v.  Chappell,  21  Fla.  175. 

10  Olfermann  v.  Railroad  Co.,  125  Mo.  408,  2S  S.  W.  742;  Rothchild 
v.  Railroad,  103  Pa.  St.  49,  29  Atl.  702.  Proof  of  the  fact  that  a  pas- 
senger fell  in  leaving  the  car,  and  was  injured  by  the  wheel  running 
over  his  leg,  does  not  show  the  want  of  something  which  the  defeud- 
•ant  was  bound  to  supply,  or  the  presence  of  something  which  defend- 
ant was  bound  to  keep  away.  "From  this  proof  we  have  no  right 
to  pi-esume  that  the  train  had  not  stopped  a  rea.sonable  length  of  time 
at  the  station,  nor  that  the  agents  of  the  company  had  failed  to  give 
all  the  signals,,  and  discharge  all  the  duties,  imposed  on  them,  nor 
that  sufficient  platforms  were  not  provided  for  the  ingress  or  egress 
of  passengers."  East  Tennessee,  V.  &  G.  R.  Co.  v.  Mitchell,  11  Heisk. 
(Tenn.)  400. 
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knee,  without  any  apparent  cause,  and  without  any 
slipping  or  stumbling,  or  any  external  injury  by  a  blow 
or  force  of  any  kind,  no  presumption  of  negligence 
arises  against  the  carrier/^  Nor  does  a  presumption 
of  negligence  arise  from  the  mere  fact  that  a  passenger 
about  to  alight  is  run  into  and  injured  by  other  passen- 
gers embarking  on  the  train."  So,  a  passenger  who 
falls  in  getting  off  a  street  car,  w^hile  it  is  slowing  down 
for  the  purpose  of  stopping,  cannot  recover,  since  de- 
fendant is  not  negligent/^ 

On  the  question  whether  a  presumption  of  negli- 
gence arises  from  the  fact  that  a  small  object,  like  a 
railroad  spike  or  the  bung  of  a  beer  barrel,  lies  loose 
on  the  station  platform,  injuring  a  passenger  who  steps 
on  it  on  alighting  from  the  train,  opposite  conclusions 
have  been  reached.  The  supreme  court  of  Pennsylva- 
nia has  held,  and  it  would  seem  rightly,  that  no  pre- 
sumption of  negligence  arises  in  such  a  case.  "As  the 
cause  of  the  accident  was  disconnected  with  the  appli- 
ances or  means  of  transportation,  or  the  misconduct 
of  emijloyes,  this  presumption  necessarily  has  no  foun- 
dation. Assuredly,  it  cannot  be  maintained  that  a 
small  piece  of  wood, — a  bung  of  a  barrel, — probably  ac- 
cidentally dropped  upon  the  tloor  of  the  station,  was 
such  an  obstruction  as  would  be  likely  to  produce  in- 
jury. »  *  *  Under  such  circumstances,  with  the 
platform  perfectly  constructed,  care  of  it  almost  mi- 

11  Delaware,  L.  &  W.  K.  ('o.  v.  Xapbeys,  UO  Pa.  St.  18.");    llliuois 
Cent.  R.  Co.  v.  Hobbs.  ns  111.  App.  13U. 

12  Buck  V.  Railway  Co.,  15  Daly,  .">(».  lo  X.  Y.  Kupp.  107,  attirmed 
KU  X.  Y.  589,  81  X.  E.  C'JS. 

13  Defoe  V.  Railway  Co.  (,Miii--.i  (iS  X.  W.  o5. 
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croi-copic  in  character  is  not  required."  ^*  Bnt  one  of 
the  Texas  courts  of  civil  appeals  has  held  that  a  jury 
is  warranted  in  tinding  a  railroad  company  negligent 
in  permitting  a  railway  spike,  about  four  inches  long, 
and  nearly  an  inch  thick,  to  lie  loose  on  the  station 
platform/^ 

The  fact  that  the  foot  of  a  four  year  old  child  was 
caught,  while  she  was  leaving  defendant's  ferryboat, 
between  the  ferry  bridge  and  the  deck  of  the  boat,  does 
not  prove  that  defendant  was  negligent,  where  it  ap- 
pears that  the  space  between  the  deck  and  the  bridge 
was  from  one  to  two  inches,  that  defendant  used  the 
best  appliances  known,  and  that  it  was  impossible,  un- 
der certain  conditions,  to  bring  the  boat  and  the  bridge 
together  so  as  to  leave  no  space  between/" 

But  it  is  the  duty  of  a  steamboat  company  to  provide 
means  by  which  a  passenger  can  safely  go  from  the 
boat  to  the  wharf;  and  the  fact  that  the  stage  plank 
used  for  that  purpose  fell  while  a  passenger,  in  the  ex- 
ercise of  due  care,  was  walking  over  it,  is  prima  facie 
evidence  of  negligence  on  the  part  of  defendant  in  the 
performance  of  that  duty/' 

14  Beruhardt  v.  Railroad.  159  Pa.  St.  3G0,  28  Atl.  140. 

15  Ft.  Worth  &  D.  C.  Ky.  Co.  v.  Davis,  4  Tex.  Cir.  App.  .Til.  23  S. 
W.  737. 

16  Duke  V.  Ferry  Co.,  9  Miac.  Kep.  2tKS.  -j*)  >,'.  y.  Supp.  739,  attirmed 
14.-)  X.  Y.  WO.  41  N.  E.  88. 

IT  Eajjle  Packet  Co.  v.  Defrie.s,  94  111.  598. 
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§  488.      SAME  —  FALLING    OBJECTS    AND    MISSILES. 

Cases  involvinji;  injuries  to  passengers  by  falling  ob- 
jects or  missiles  clenrly  illustrate  the  i)roi)osition  that 
no  jjresnniption  of  negligence  arises  against  the  earner 
unless  there  is  some  defect  in  the  means  of  transporta- 
tion or  an  error  of  the  carrier  or  his  servants  in  their 
ojieration.  Thus,  where  a  passenger  seated  near  an 
o])en  window  is  struck  by  a  missile  on  the  arm  with 
sufficient  force  to  break  it,  no  presumption  of  negli- 
gence arises,  in  the  absence  of  an}-  evidence  to  show 
what  the  missile  was.^  So,  where  a  rock  bounds  down 
a  steep  hill,  outside  the  right  of  way,  crashes  through 
a  passing  train,  and  kills  a  passenger  within,  no  pre- 
sumption of  negligence  arises  against  the  carrier. - 
But  where  a  passenger  sitting  at  an  open  window  is 
struck  in  the  eye  by  a  piece  of  coal,  while  the  locomo- 
tive of  another  train  on  an  adjacent  track  is  directly 
opposite  his  window,  it  is  for  the  jury  to  say  whether 
the  injury  was  caused  by  something  connecte<l  with 
the  operation  of  the  road  or  from  something  entirely 
disconnected  therewith;  but  it  is  error,  on  these  facts, 
to  instruct  the  jury  that  the  happening  of  the  accident 
raised  a  presumption  of  negligence  against  the  carrier, 
and  that  the  jury  should  begin  their  inquiries  with  the 
fact  established  that  the  injuries  were  the  result  of  de- 
fendant's negligence.^ 

The  mere  falling  of  an  open  window  in  a  railway  car- 

§  488.    1  Thomas  v.  Railroad  Co.,  348  Pa.  St.  180,  23  Atl.  989. 

2  Fleming  v.  Railway,  loS  Pa.  St.  i;{0.  27  Atl.  858. 

3  lY'imsylvaiiia  R.  Co.  v.  MacKiuuey,  124  I'a.  St.  402,  17  Atl.  14. 
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riage  into  the  receptacle  it  occupies  when  closed  is 
not  evidence  of  negligence  which  will  support  an  ac- 
tion against  the  railwaj"  company  for  a  personal  injury 
to  a  passenger  whose  hand  rested  on  the  ledge  of  the 
window.  The  window  may  have  fallen  either  because 
of  a  defective  coustruction  or  from  having  been  put  up 
oy  a  passenger  and  insufficiently  fastened,  and  it  is  for 
plaintiff  to  show  the  defective  construction.*  So,  no 
presumption  of  negligence  arises  against  a  railroad 
company  from  the  fact  that  a  passenger,  while  looking 
at  a  time  table  suspended  on  a  wall  under  the  portico 
at  a  railway  station,  was  struck  by  a  plank  and  a  roll 
of  zinc  falling  from  the  roof  of  the  portico.^ 

But  the  fact  that  a  ventilator  window  falls,  and 
strikes  a  passenger,  while  the  porter  is  opening  it  with 
a  stick  hooked  at  one  end,  raises  a  presumption  of  neg- 
ligence against  the  carrier.*'  So, the  fact  that  a  passen- 
ger on  a  car  is  injured  by  the  fall  of  a  porcelain  lamp 
shade  affixed  to  the  upper  part  of  the  car,  is  prima 
facie  evidence  that  the  shade  was  defective  and  unsafe, 
and,  if  not  explained  or  controlled,  is  sufficient  evi- 
dence to  authorize  the  jury  to  find  that  defendant  was 
negligent  in  regard  to  it.^     Evidence  that  the  upper 

4  Murray  v.  Railroad  Co.,  27  Law  T.  (N.  S.)  702.  A  passenge/ 
who.se  finger  lias  been  injured  by  the  falling  of  a  car  window  cannot 
recover,  unless  he  shows  that  the  window  was  raised  to  its  proper 
height  to  be  held  by  the  catch,  and  that  the  catch  was  defective.  It 
is  just  as  probable  that  the  window  was  not  raised  to  its  proper 
height  as  that  the  catch  was  defective.  Voorhees  v.  Railroad  Co.,  3 
Misc.  Rep.  18,  21  N.  Y.  Supp.  775. 

6  Welfare  v.  Railway  Co.,  L.  R.  4  Q.  B.  693. 

«  Och  v.  Railway  Co.,  130  Mo.  27,  31  S.  W.  962. 

1  White  V.  Railroad  Co.,  141  Mass,  404,  11  N.  E.  552.     But  the  fall 
(1222) 
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berth  of  a  sleeping  car  fell  on  a  passenger  riding  in  his 
])roi)er  place  in  the  car,  without  fault  on  his  part,  raises 
a  presumption  of  negligence  against  the  carrier;  ^  and 
so  does  evidence  that  a  passenger  on  a  steamboat  was 
injured  by  a  servant  dropping  a  bale  of  cotton  which 
he  was  handling. **  So,  the  fact  that  a  panel  of  a  stove 
in  a  railroad  station  falls  from  its  place  while  an  em- 
ploye is  raking  the  tire  is  sufficient  evidence  of  negli- 
gence on  the  part  of  the  company  to  go  to  the  jury,  in 
an  action  by  a  passenger  injured  thereby,  and  to  sus- 
tain a  verdict  in  his  favor/" 

§  489.     SAME— DEA.TH  OF  PASSENGER. 

The  mere  facts  that  a  passenger  is  found  dead  on  a 
raih'oad  track,  and  tljat  he  was  last  seen  alive  while 
passing  through  a  car  on  his  way  to  the  rear  of  the 
train,  do  not  establish  negligence  on  the  part  of  de- 
fendant, but  they  have  a  tendency  to  show  contribu- 
tory negligence.^     But,  where  a  train  stops  so  short  a 

iii«  of  a  bust  from  a  balcouy,  striking  a  niembt'r  of  au  audience  at  a 
public  entertainment,  is  not  evidence  of  negligence  against  the  pro- 
prietors of  the  hall,  iu  the  absence  of  evidence  that  no  portion  of  the 
audienc<'  had  access  to  the  balcony,  and  that  the  fall  was  not  caused 
by  tliem.      Kendall  v.  City  of  Boston,  118  Mass.  234.  . 

«  Railroad  Co.  v.  Walrath,  .'38  Ohio  St.  4G1. 

8  Memphis  &  O.  K.  P.  Co.  v.  McCool,  83  Ind.  :V.)2. 

10  Wilsou  V.  Railroad  Co.  (City  Ct.  Brook.)  D  N.  Y.  Supp.  277,  af- 
firmed 130  N.  Y.  07.").  2U  N.  E.  1034. 

§  481J.  1  State  v.  Maine  Ceut.  R.  Co.,  81  Me.  84,  IG  Atl.  308.  An 
Into.xicated  passenger  was  seen  leaving  the  cars  at  his  destination, 
and  the  next  morning  was  found  100  yards  beyond  the  station,  about 
4  feet  from  the  rail,  with  his  legs  cut  through  at  the  knee  joint,  and 
otherwise    injured,   so   that    he   died.     There   was    contradictory    evi- 
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time  at  a  station  that  a  passenger  without  bundles  can 
scarcely  get  off  before  it  starts,  the  fact  that  another 
passenger  incumbered  with  bundles,  alighting  at  that 
station,  is  found  mortally  wounded  by  the  ears  shortly 
after  the  train  left,  will  warrant  the  jury  in  inferring 
that  the  accident  Avas  caused  by  the  sudden  starting  of 
the  train."  So,  where  a  passenger  crossing  a  track  by 
and  under  the  direction  of  the  ticket  agent,  for  the  pur- 
pose of  taking  a  train,  is  run  over  and  killed  by  the  en- 
gine and  cars,  without  fault  on  his  part,  the  presump- 
tion is  that  the  death  was  caused  hj  the  negligence  of 
the  company.^ 

g  490.     SAME— OTHER  CASES  WHERE  PRESUMPTION 
HAS  OBTAINED. 

A  presumption  of  negligence  obtains  against  a  car- 
rier, where  it  stops  a  train  on  a  trestle  at  night  after 
whistling  for  a  station,  and  a  passenger  gets  off  and 
falls  from  the  trestle;  ^  also  where  the  name  of  a  sta- 
tion is  announced,  and  a  passenaer,  believing  that  th  ' 
station  has  been  reached,  alights  in  the  nighttime, 
when  the  train  shortly  afterwards  stops,  and  is  almost 
immediately  struck  b}'  another  of  defendant's  trains 

* 

clence  as  to  whether  tlie  train  had  stopped  long  enons'h  at  the  station 
to  enable  passengers  to  alight,  but  there  was  no  evidence  as  to  the 
cause  of  the  injuries.  Held,  tliat  tliere  was  not  sutticient  evidence 
of  negligence  to  go  to  the  jury.  (Jiles  v.  Railway  Co.,  36  U.  C.  Q.  B. 
300. 

-  Flanagan  v.  Railroad  Co.,  58  Hun.  »>11,  S  N.  Y.  Supp.  744,  attirnied 
125  N.  Y.  773,  27  N.  E.  409. 

3  Baltimore  &  O.  R.  Co.  v.  State,  03  Md.  13.5. 

§  4!)(i.     1  Terre  Haute  &  I.  R.  Co.  v.  Buck,  UO  Ind.  340,  350. 
(1224) 
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lioiiijLi-  in  an  opposite  direction  on  a  parallel  track;  - 
and  also  where  a  sli<^lit  pressure  by  a  pas.  enj^er  against 
a  door  of  a  railway  carriage  while  looking  out  of  a  win- 
dow causes  the  door  to  tiy  o])en,  and  the  passenger  to 
fall  out.'  The  fact  that  a  street  car  operated  by  elec- 
tiicity  is  so  charged  with  the  fluid  as  to  injure  a  passen- 
ger coming  in  contact  with  it  makes  a  prima  facie  case 
against  the  company;  and  the  burden  is  on  it  to  show 
that  the  injuries  were  not  caused  either  by  the  electrici- 
ty or  the  careless  use  of  that  agent.*  80,  where  the 
brake  of  an  electric  car  is  suddenly  set  free  as  i)assen- 
gers  are  entering  the  car,  striking  one  of  them  on  the 
cheek,  a  presumption  of  negligence  arises/  The  devia- 
tion of  a  vessel  from  its  course,  and  its  subsequent 
Avreck  while  on  such  course, — an  unusual  and  unlikely 
event  in  the  direct  course, — resulting  in  injury  to  a  pas- 
senger, raise  a  presumption  of  negligence,  and  cast  on 
defendant  the  burden  of  proving  that  the  deviation 
was  necessary."  Where  a  passenger,  while  standing 
on  the  d(M.-k  of  a  steamer,  is  injured  by  a  fall  of  bag- 

2  Phikideli  liia.  W.  ^:  B.  K.  ( "o.  v.  Andiisdn,  72  Mtl.  51!),  20  Atl.  2. 

3  (ite  V.  Kai:««y  Co.,  L.  R.  8  Q.  B.  Kil. 

*  Denver  Trauuvay  Co.  v.  Keid,  4  Colo.  App.  .'»^!.  35  Tac.  2G9.  The 
driver  juniiied  off  a  street  car,  and  the  conductor  ran  towards  the  rear 
of  the  car,  saying  that  he  was  not  going  to  be  kiUed.  PhiintitT.  not 
knowing  the  cause  of  the  danger,  followed  him  out.  and  was  knocked 
off  the  rear  platform  as  lie  was  alighting.  Held,  that  such  facts, 
unexplained,  proved  a  clear  breach  of  duty  on  the  pjyt  of  the  defend- 
ant, affirmatively  establishing  negligence.  Kreuzen  v.  Railroad  Co. 
ICity  Ct.  \.  Y.)  13  N.  Y.  Supp.  .ISS. 

5  Cilniore  v.  Raili(  ad  Co..  0  Ai)p.  Div.  117.  :«•  .\.  Y.  Sup]).  417. 

«Maisk\\a.d  v.  Navigation  Co.,  11  Him  (N.  Y.)  4(12. 
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gage  which  has  been  piled  up  on  the  deck,  the  jury  is 
warranted  in  drawing  an  inference  of  negligence.' 

§  491.     SAME— OTHER  CASES  WHERE  PRESUMPTION 
HAS  NOT  OBTAINED. 

The  fact  that  the  upper  half  of  a  swinging  door  at  a 
station  is  provided  with  glass,  which  breaks  by  the  im- 
pact of  the  door  against  the  passenger's  hand,  which 
he  puts  out  to  arrest  its  motion,  does  not  show  a  faulty 
construction  of  the  door,  nor  give  rise  to  a  presumption 
of  negligence  against  the  carrier.^  Nor  does  such  a  pre- 
sumption arise  from  the  fact  that  a  passenger  at  a  sta- 
tion is  bitten  by  a  stray  dog,  which  does  not  belong  to 
any  one  connected  with  the  railroad,  and  which  had 
been  kicked  out  of  the  station  by  the  porter  shortly  be- 
fore it  bit  plaintiff;  -  nor  from  the  fact  that  a  passenger 
stumbles  over  satchels  in  the  aisle  of  a  car  along  which 
he  is  walking  looking  for  a  seat  f  nor  from  the  fact  that 

7  Horowitz  V.  Packet  Co.,  18  Mi.sc.  Rep.  24,  41  N.  Y.  Supp.  54,  af- 
firming 15  :Misc.  Rep.  400,  37  N.  Y.  Supp.  1146. 

§  4'Jl.  1  Haymaji  v.  Railroad  Co.,  118  Pa.  St.  508,  11  Atl.  815.  The 
mere  fact  that  the  rubber  covering  on  the  stairs  af  defendant's  ele- 
vated railroad  station  was  out  of  repair,  and  caused  a  passenger  de- 
scending it  to  fall,  is  not  suttieieut  to  charge  defendant  with  negli- 
gence, in  the  absence  of  evidence  that  such  condition  existed  before 
the  accident.  Millie  v.  Railway  Co.,  10  Misc.  Rep.  734,  31  N.  Y. 
Supp.  801,  affirming  5  Misc.  Rep.  301,  25  N.  Y.  Supp.  753.  An  in- 
struction to  find  for  plaintiff,  "if  he  sustained  .an  injury"  while  walk- 
ing along  a  depot  platform,  without  reference  to  the  (luestioii  whether 
the  company  was  negligent,  is  erroneous.  Texas  »&  P.  Ry.  Co.  v. 
Reich  (Tex.  Civ.  App.)  38  S.  W.  257. 

2  Smith  V.  Railway  Co.,  L.  R.  2  C.  P.  4. 

8  Stimson  v.  Railway  Co.,  75  Wis.  381,  44  N.  W.  748. 
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snow  falling  on  the  deck  of  a  ferryboat  is  not  removed 
while  the  storm  is  in  progress,  even  if  a  passenger  falls 
on  the  deck  bv  reason  of  its  slippery  condition.*  The 
presence  of  a  gang  plank  of  a  steamboat  lying  flat  on 
its  surface  on  the  deck  of  a  vessel,  though  across  the 
path  to  the  staircase  leading  from  the  lower  to  the  up- 
per deck,  is  not  of  itself  sufficient  evidence  of  negli- 
gence to  enable  a  passenger,  w  ho  has  stumbled  over  the 
plank,  to  recover  from  the  steamboat  owner  damages 
for  the  injury  sustained.^  The  fact  that  the  drop  of  a 
slip  projects  above  the  deck  of  a  ferryboat,  and  that  a 
passenger  is  injured  by  reason  thereof  while  driving 
from  the  boat,  is  not  prima  facie  evidence  of  negligence 
on  the  carrier's  part.® 

§  492.  SAME- CONTRIBUTORY  NEGLIGENCE. 

No  presumption  of  negligence  arises  against  the  car- 
rier where  the  occasion  of  the  hurt  of  the  passenger 
was  an  active  voluntary  movement  on  his  part,  com- 
bined with  some  alleged  deficiency  in  the  carrier's 
means  of  transportation  or  accommodation;  and  the 
reason  is  that  in  such  cases  it  is  necessary  to  consider 
whether  there  ujay  not  have  been  contributory  negli- 
gence on  the  part  of  the  passenger.'  Hence  the  fact 
that  a  passenger  is  injured  while  alighting  from  a  mov- 
ing train  does  not  give  rise  to  a  presumption  of  negli- 

*  Fearu  v.  Ferry  Co.,  143  I'a.  St.  12L',  22  Atl.  708. 
5  Seddou  V.  Bickley,  153  Pa.  St.  271,  25  Atl.  1104. 
«  Le  Barron  v.  Ferry  Co.,  11  Alien  (Mass.)  312. 

I  492.    1  Pennsylvania  Co.  v.  Marion,  104  Ind.  231),  242.  3  N.  E.  S74. 
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iience  against  tlie  carrier.-  Xor  does  the  presumption 
arise  from  the  fact  of  injury  while  the  passenger  per- 
mitted his  arm  ^  or  his  head  *  to  protrude  from  the  car; 
nor  from  the  fact  that  the  sliding  door  of  a  stock  car 
fell  on  a  drover  while  he  attempted  to  open  it  to  get  to 
his  cattle,  where  his  own  evidence  shows  that  he  did  not 
go  about  opening  the  door  in  a  proper  manner.^  Nei- 
ther does  the  presumption  of  negligence  obtain  if  the 
passenger  was  in  a  place  where  he  had  no  right  to  be, 
and  if  it  does  not  appear  that  his  being  in  such  place 
did  not  affect  the  result.  Hence,  where  a  drover  rides 
in  the  cupola  on  the  top  of  the  caboose,  instead  of  in 
the  caboose,  the  fact  that  he  is  thrown  from  his  posi- 
tion by  a  concussion  of  a  switch  engine  with  the  ca- 
boose does  not  establish  a  prima  facie  case  of  negli- 
gence against  the  company.** 

§  493.     SAME— PERSONS  NOT  PASSENGERS. 

In  order  that  the  presumption  of  negligence  may  ob- 
tain, it  seems  that  the  injured  person  must  be  a  pas- 
senger. Certainly,  the  happening  of  an  injury  to  a 
trespasser  on  a  train,^  or  one  thereon  without  right, - 
will  not  throw  on  the  company  the  burden  of  proving 
that  it  was  not  negligent.  Neither  will  negligence  be 
presumed  from  the  fact  of  an  injury  to  a  person  escort- 

2  1(1. 

3  Pittsbuife'  &  (\  K.  Co.  T.  Andrews,  39  Md.  329. 

4  W^eaver  v.  Railroad  Co.,  3  App.  D.  C.  436. 

5  Kleimenhageu  v.  Railway  Co..  Go  Wis.  G6,  26  N.  W.  264. 

6  Tult-y  V.  Railroad  Co.,  41  Mo.  App.  432. 

§  493.    1  Sommers  v.  Railroad  Co.,  7  Lea  (Tenn.)  201. 
2  Way  V.  Railway  Co.,  73  Iowa,  463,  35  N.  W.  525. 
(1228) 
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ing  a  passenger  on  a  train, ^  or  to  a  gratuitous  passen- 
ger,* though  the  hist  is  doubtful  on  prineijile.  It  has 
been  held,  however,  that  the  derailment  of  a  train,  pro- 
ducing injury  to  one  neither  a  servant  nor  a  passenger, 
but  rightfully  on  the  train  at  the  invitation  of  the  com- 
pany's superintendent,  raises  a  presumption  of  negli- 
gence." 

§  494.     SAME— REBUTTING  THE  PRESUMPTION. 

Though  an  accident  be  of  such  a  nature  as  to  raise 
a  presumption  of  negligence  against  the  carrier,  yet 
that  presumption  is  not  conclusive,  but  is  subject  to  be 
rebutted  by  it/  But  there  is  some  conflict  of  authority 
on  the  question  as  to  the  burden  of  proof.  It  has  been 
held  recently  that,  in  such  a  case,  the  burden  of  proof 
shifts  to  defendant,  and  that  it  must  show  by  a  prepon- 
derance of  the  evidence  that  it  was  not  guilty  of  negli- 
gence, and  that  this  in  no  sense  can  be  said  to  be  done 
where  the  evidence  is  in  such  equipoise  on  the  point 
as  not  to  impress  the  minds  of  the  jury  one  way  or 

3  Yaruell  v.  Railway  Co.,  113  Mo.  570.  L'l  S.  W.  1. 

4  Hospes  V.  Railway  Co..  Ul>  Fed.  HV.;.  In  view  of  the  fact  that 
the  carrier  owe-s  the  .-aine  duty  to  a  .uratuitous  passeujier  as  to  a 
layiiif?  i;assen«er.  it  would  .seem  that  there  is  uo  room  for  auy  tlis- 
tinction  iu  tlii.s  respect. 

=  Albion  I.uuiler  Co.  v.  De  Xohra.  1!>  C.  C.  A.  Mis.  72  Fed.  7.;'.». 

5  4!)4.  1  Meier  v.  Railroad  Co.,  <>4  Fa.  St.  22rt;  Wrij^ht  v.  Railroad 
Co.,  3  Pittsb.  R.  (Fa.)  lie..  Fed.  Ca.s.  \o.  IS.OSU;  Hird  v.  Railway 
Co.  (18.")8)  28  Law  .J.  I->xch.  ."t.  The  presiiniption  of  uegligeuce  arising 
from  the  tleraihneut  (if  a  car  may  lie  rel)utted  by  showing  that  the 
injury  arose  from  an  unavoidable  accident,  or  an  occurrence  which 
could  not  have  been  prevented  by  the  utmost  skill,  foresight,  and 
diligence.      Kureka  Springs  Ry.  v.  Tinunons.  .")1  Ark.  -I.".'.".  11  S.  W.  (i'jtj. 
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the  other. ^  Other  cases,  with  apparently  better  rea- 
son, hold  that  the  burden  of  proof  rests  on  plaintiff 
thron<;hont  the  trial,  and  that  the  presumption  of  neg- 
ligence does  not  devolve  on  defendant  the  duty  of 
showing,  by  evidence  of  a  preponderating  weight,  that 
the  accident  was  not  the  result  of  its  negligence.  It  is 
entitled  to  a  verdict  if  the  evidence  upon  the  issue  is 
balanced;  that  is,  if  it  preponderates  on  neither  side.' 

There  also  seems  to  be  some  divergence  of  opinion 
as  to  the  functions  of  the  court  and  jury  in  determining 
whether  or  not  the  presumption  of  negligence  has  been 
overcome  by  defendant's  evidence.  One  set  of  authori- 
ties holds  that,  though  defendant's  evidence  in  expla- 
nation of  the  accident  is  uncontradicted,  and  shows  de- 
fendant to  be  without  fault,  yet,  since  the  jury  are  the 
sole  judges  of  the  credibility  and  the  weight  of  the 
evidence,  it  is  their  province,  and  not  that  of  the  court, 
to  determine  whether  or  not  plaintiff's  prima  facie 
case,  arising  from  the  happening  of  the  injury,  has 
been  rebutted.*     Thus,  a  verdict  in  favor  of  a  passen- 

2  MouTgoruery  &  E.  Ry.  Co.  v.  :Mallette,  <J2  Ala.  209,  9  South.  3f>3. 

3  Mexican  Cent.  Ky.  Co.  v.  Lauiicella,  87  Tex.  277,  2S  S.  W.  277. 
A  cable  ear  was  run  .so  close  behind  a  wagon  on  the  track  as  to 
touch  or  push  it,  so  that  when  the  wagon  was  turned  into  a  side 
street  by  the  driver  it  was  upset.  Held,  in  an  action  for  injuries  to 
a  passenger  caused  thereby,  that  it  was  error  to  instruct  that  injury 
to  a  passenger,  without  fault  on  his  part,  raises  a  legal  presumption 
of  negligence.  The  question  is  for  the  jury  whether,  under  all  the 
circumstances,  there  was  negligence  in  so  running  the  car  at  the  rate 
of  speed  at  which  it  traveled,  or  in  not  stopping  it  when  the  wagon 
slackened  its  speed  pace  in  turning  out  Hawkins  v.  Railway  Co.,  3 
AVash.  St.  592,  28  Pac.  1021. 

•♦  Hipsley  v.  Railroad  Co.,  88  Mo.  348.     Where  a  passenger  is  in- 
jured by  the  train  plunging  into  a  gulf  40  feet  deep,  where  the  em- 
(1230) 
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jHer  injured  by  the  explosion  of  the  boiler  of  a  locomo- 
tive haulinj;;'  his  train  will  not  be  set  aside,  tlioujih  the 
nneontradicted  evidence  of  defendant's  employes  shows 
that  the  boiler  had  been  recently  overhauled  and  re- 
paired, and  that  the  explosion  resulted  from  a  latent 
defect. °  So,  where  a  guy  rope  of  a  derrick  stretching 
across  a  street  is  suspended  too  low  for  a  street  car  to 
pass  underneath  in  safety,  and  the  driver  of  a  car 
drives  against  the  rope,  which  is  in  full  view,  causing 
the  derrick  to  fall  and  kill  a  passenger,  the  jury  is  war- 
ranted in  finding  negligence,  though  all  the  witnesses 
may  testify-  that  there  was  none.*' 

baukment  lias  been  swept  away,  it  is  a  question  for  the  jury  to  de- 
cide, upon  tlie  wliole  evidence,  whetlier  defendant  has  succeeded  in 
removing^  the  presumption  of  negligence  arising  from  the  circum- 
stances of  the  case,  and  establishing  clearly  that  the  acciilent  arose, 
either  from  causes  inexplicable,  and  involving  no  ri'spousibility  on  its 
part,  or  from  the  hidden  forces  of  nature,  and  the  interposition  of  a 
supreme  power,  which  no  care,  skill,  or  precaution  on  its  part  could 
avert  or  control.     Brehm  v.  Railway  Co.,  34  Barb.  (X.  Y.)  250. 

5  Robinson  v.  Railroad  Co.,  9  Fed.  877.  The  prima  facie  case  made 
by  showing  that  plaintiff,  while  a  pas.senger,  was  injiu'ed  by  the 
breaking  of  the  axle  of  a  tender,  is  not,  as  matter  of  law,  overcome 
by  the  evidence  of  the  engineer  of  the  train  that  he  examined  the 
axle  shortly  before  the  accident,  when  it  appeared  to  be  in  good  order. 
Thatcher  v.  Railway  Co.,  4  U.  C.  C.  P.  543.  The  falling  of  a  lamp  in 
a  passenger  car.  causing  a  fire,  and  injury  to  a  passenger  in  the  car, 
is  prima  facie  evidence  of  negligence;  and  such  prima  facie  evidence 
is  not  overcome,  as  matter  of  law,  by  evidence  that  the  lamp  was  of 
the  best  kind,  and  securely  fixed  in  its  place,  and  that  the  oil  was 
not  of  a  character  to  explode  or  take  fire  by  the  lamp  falling  from  a 
height,  but  the  question  is  one  of  fact  for  the  jury.  Hay  v.  Railway 
Co..  37  U.  C.  Q.  B.  456.  Whether  the  presumption  of  negligenc? 
against  the  carrier,  arising  froyi  the  happening  of  an  accident  to  a 

"  See  note  G  on  following  page. 
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The  true  rule  probably  is  that  where  defendant's  evi- 
dence in  explanation  of  the  accident  is  nncontradicted, 
and  fair-minded  men  of  ordinary  intelligence  would 
unite  in  sayino-  that  it  showed  defendant  to  be  in  the 
exercise  of  due  care,  the  question  is  for  the  court;  but, 
if  there  is  any  room  for  difference  of  opinion  amonji 
such  men  as  to  whether  the  inference  of  due  care  should 
be  drawn,  the  question  is  for  the  jury.  This  is  the  view 
generally  adopted  by  courts  as  to  the  province  of  court 
and  jury  in  actions  for  negligence,"  and  it  would  seem 
to  be  clearly  applicable  here.  At  any  rate,  it  is  un- 
questionable that  there  are  cases  where  the  court  is 
justified  in  holding,  as  matter  of  law,  that  the  pre- 
sumption of  negligence  has  been  rebutted  by  defend- 
ant's evidence.  Thus,  the  presumption  arising  from 
the  wrecking  of  a  train  is  overcome  when  it  is  shown 
that  the  disaster  was  caused  by  the  act  of  God  in  the 
shape  of  an  unprecedented  rainstorm  and  flood. **     So, 

car,  producing  injury  to  the  i^assenger.  has  been  successfully  rebutted, 
is  for  the  jury.     O'Connor  v.  Traction  Co.  (I'a.  Sup.)  36  Atl,  866. 

6  Hunt  V.  Railroad  Co.,  14  Mo.  App.  160.  The  court  said:  "There 
may  be  ways  of  inflicting  an  injury  which  are  so  easily  and  naturally 
guarded  against  by  a  moderate  degree  of  care  or  forethought  that 
they  seem  to  be  inseparable  from  an  exhibition  of  tlie  opposite  quali- 
ties; and  so  a  rational  inference  of  negligence  may  arise  from  tlie 
manner  of  the  injury  alone.  When  counsel  insist  that  in  this  case 
all  prima  facie  indications  of  negligence  were  met  by  overwhelming 
proofs  to  the  contrary,  and  ask  us  to  say  that  their  clients  left  noth- 
ing undone  which  extreme  care  and  prudence  could  suggest  in  thi' 
premises,  we  must  answer  that  these  propositions  were  exclusively 
for  the  jury." 

7  See  ante,  §  28. 

s  Norfolk  &  W.  R.  Co.  v.  Marshall's" Adm'r,  90  Va.  836.  20  S.  E.  823. 
The  presumption  of  negligence  arising  from  the  falling  of  a  bridge 
(1232) 
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the  presumption  arisiii<>-  from  the  fact  that  a  railroad 
bridge  was  down,  and  that  a  passeu«;er  train  plunjied 
into  the  chasm,  is  rebutted  by  proof  that  the  bridjjje  was 
burned  by  the  public  enemy  on  a  sudden  inroad,  and 
that  the  trainmen  had  no  notice  of  the  fact.*^  So,  the 
presumption  arising  from  the  derailment  of  a  street 
car  is  conclusively  rebutted  by  evidence  that  there  was 
a  perfect  track,  car,  and  harness  in  good  repair,  gentle 
horses,  and  a  skillful  driver  at  his  post;  and  that,  while 
the  car  was  proceeding  upon  the  track,  an  express 
wagon  was  driven  suddenly  in  front  of  the  team  and 
suddenly  stopped,  and  a  man  with  a  bundle  jumped 
suddenly  in  front  of  the  horses  and  towards  them, 
thereby  startling  them,  and  thereby  causing  them  for 
the  moment  to  become  unmanageable,  and  to  derail  the 
car.^° 

The  presumption  of  negligence,  however,  can  only  be 
overthrow^n  by  proof  that  the  casualty  "resulted  from 
inevitable  or  unavoidable  accident,  against  which  no 

while  a  passenger  train  is  crossing  it  is  rebutted  by  evidence  that  tlic 
bridge  was  properly  constructed  of  sound  material  some  eight  years 
liel'ore  the  accident,  tliat  it  was  thorouglily  inspected  each  montli  for 
several  years  before  the  accident  without  discovering  any  defect,  and 
that  tlie  accident  was  solely  caused  by  a  sudden  accession  to  the 
waters  of  the  stream  by  an  uupreciMlented  rain,  wlucli  washed  the 
earth  from  beneath  tlie  sills  supporting  the  l)ridge,  letting  the  whole 
structure  down  to  the  level  of  the  stream.  Wabash,  St.  L.  &  P.  11. 
Co.  V.  Koenigsam.  13  111.  App.  505. 

9  Sawyer  v.  Railroad  Co.,  37  Mo.  241. 

10  Terry  v.  Mahirin.  107  Cal.  363,  40  Pac.  489.  Uncontradicted  evi- 
dence that  third  persons  criminally  placed  cars  on  the  main  track  for 
the  purpose  of  causing  a  collision  with  a  passenger  train,  rebuts  the 
presumption  of  negligence  arising  from  the  fact  of  the  collision.  Fred- 
ericks V,  Railroad,  157  Pa.  St.  103,  Ilia,  27  Atl.  <;sn. 
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liuman  skill,  prudence,  or  foresight,  as  usually  applied 
to  careful  railroad  management,  could  provide.''  ^* 
Tlie  inference  of  negligence  raised  by  the  giving  way 
of  an  apparatus  solely  under  a  carrier's  control,  and 
resulting  in  injury  to  a  passenger,  is  not  dispelled  by 
the  mere  fact  that  the  defective  condition  was  not  ob- 
served or  apparent,  if  there  were  means  available,  by 
careful  examination  or  practicable  tests,  to  discover 
the  cause  of  the  infirmity  in  the  defective  appliance.^' 
So,  the  presumption  of  negligence  arising  from  the  de- 
railment of  a  car,  producing  injury  to  a  passenger,  is 
not  rebutted  by  evidence  that  the  track  had  been  in- 
spected and  found  in  good  repair  the  day  before  the 
accident,  where  it  does  not  appear  that  the  person  mak- 
ing such  inspection  was  competent,  or  that  any  one  had 
inspected  the  coaches/^  Proof  that  a  broken  rail  was 
sufficient  in  size  and  free  from  all  defects  is  not  suffi- 
cient, as  matter  of  law,  to  rebut  the  presumption  of 
negligence  arising  from  the  derailment  of  the  car,  but 
there  should  be  evidence  that  the  rail  had  been  prop- 
erly laid  down,  and   spiked  on  sound  and  sufficient 

11  Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones,  108  Ind.  551,  9  N.  E.  4TG; 
Cleveland,  C,  C.  &  I.  R.  Co.  v.  XeAvell,  104  Ind.  2G4,  3  N.  E.  83(i. 
Where  a  railroad  bridge  breaks  down  while  a  passenger  train  is  cross- 
ing, it  is  not  sufficient  to  rebut  the  presiunption  of  negligence  for  the 
carrier  to  show  that  it  was  using  the  means  and  appliances  ordinarily 
employed  by  prudent  persons  in  making  repairs  of  the  bridge,  with- 
out also  showing  that  they  are  ordinarily  sufficient,  and  tliat  they 
were  without  known  or  discoverable  defect,  and  were  used  with  the 
utmost  practicable  care  and  diligence.  Louisville,  N.  A.  ic  C.  R.  Co. 
V.  Pedigo,  108  Ind.  481,  8  N.  E.  027. 

12  Miller  v.  Steamship  Co.,  118  N.  Y.  190.  2.3  N.  E.  402. 

13  St.  Louis  &  S.  F.  Ry.  Co.  v.  Mitchell,  57  Ark.  41S,  21  S.  W.  883. 
(1234) 
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cross-ties/*  So,  a  prima  facie  case  of  neglifjence  made 
out  by  proof  of  collision  of  a  train  with  an  animal  on 
the  track,  causing  injuries  to  a  passenger,  is  not  over- 
come, as  matter  of  law,  by  evidence  that  the  animal  iiot 
on  the  track  without  the  knowledge  of  the  company's 
employes,  where  it  is  not  shown  that  the  company  or 
its  servants  exercised  due  care  to  keep  the  animal  off 
the  track  or  to  prevent  the  collision/^  So,  the  pre- 
sumption of  negligence  arising  from  the  fact  that  a 
passenger  leaving  a  steamboat  was  injured  by  the  fall- 
ing of  a  stage  plank  while  walking  over  it  is  not  con- 
clusively rebutted  by  showing  that  the  wind  moved  the 
end  of  the  boat  around,  in  the  absence  of  evidence  that 
the  boat  was  fastened  to  the  wharf,  or  that  it  could  not 
have  been  so  fastened  as  to  prevent  its  being  moved  by 

14  Pittsburgh,  C.  &  St.  L.  K.  Co.  v.  Williams,  74  Iml.  4G2.  The 
derailment  of  a  street  car  while  rounding  a  curve,  together  with  evi- 
dence of  inattention  on  the  part  of  the  driver,  is  sutticient  to  carry  the 
case  to  the  jury,  though  defendant's  evidence  shows  that  the  track 
was  in  good  condition,  and  was  constructed  in  such  a  manner  as  to 
materially  reduce  the  chances  of  derailment.  I'ollock  v.  Kailroail 
Co.,  GO  Hun,  584,  15  N.  Y.  Supp.  189,  attlrmed  :iO  N.  E.  1150.  The 
fact  that  a  s,tagecoach  was  overloaded,  and  that  a  wheel  came  off, 
makes  out  a  prima  facie  case  of  negligence,  and  is  not  overcome,  as 
matter  of  law.  by  evidence  that  the  coach,  and  the  mode  of  securing 
its  wheels,  were  of  ai)proved  construction  and  in  good  order.  Smith 
v.  Robertson,  8  Vict.  Law  Rep.  2oG.  Injury  to  a  passenger  on  an 
omnibus,  caused  by  the  shying  of  the  horses,  and  running  into  a  bank 
at  the  side  of  the  road,  makes  out  a  prima  facie  case  of  negligence 
against  the  carrier,  which  ia  not  overcome,  as  matter  of  law,  by  con- 
flicting evidence  that  the  shying  was  caused  by  a  dog,  which  sud- 
denly barked  at  the  horses.  Pink  v.  Omnibus  Co.,  G  Vict.  Law  Rep. 
186. 

15  Fordyce  v.  Jackson,  5G  Ark.  594,  liO  S.  W.  528,  597. 
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the  wind/*^  So,  the  presumption  arising  from  an  ex- 
plosion on  a  steamboat  and  the  death  of  a  passenger 
is  not  rebutted,  as  matter  of  law,  by  proof  that  the  ex- 
plosion was  not  of  the  boiler  or  machinery  of  the  boat, 
and  by  some  evidence  in  support  of  the  theory  that 
dynamite  was  taken  aboard  the  boat  by  some  unknown 
person  just  before  it  left  the  wharf,  but  the  question 
is  for  the  jury/^ 

But,  in  rebutting  the  presumption  of  negligence  aris- 
ing from  an  accident,  the  carrier  need  prove  merely 
that  it  had  not  been  negligent  in  respect  to  those  mat- 
ters which  the  circumstances  indicated  were  the  cause 
of  the  injury,  and  it  need  not  show  that  it  was  also 
careful  as  to  other  matters  not  connected  with  the  ac- 
cident/* Thus,  to  rebut  the  presumption  of  negli- 
gence arising  from  the  uncoupling  of  a  train,  and  a  con- 
sequent injury  to  a  passenger,  it  is  not  incumbent  on 
the  carrier  to  satisfactorily  explain  the  accident,  but 
it  is  sufificient  that  it  exercised  due  care  in  the  selec- 
tion and  operation  of  the  coupler/^  So,  the  presump- 
tion of  negligence  arising  from  the  derailment  of  a  car 
may  be  overcome  by  evidence  that  the  track  and  cars 
were  well  built  and  in  good  condition,  and  that  the 
train  was  properly  managed;   and,  to  take  the  case  to 

16  Eagle  Packet  Co.  v.  Defries,  94  III.  598.  The  presumption  of 
negligence  arising  from  an  injury  to  a  passenger  in  an  omnibus  by 
the  explosion  of  a  caniphene  lamp  is  not  overcome,  as  matter  of  law, 
by  proof  that  the  lamp  itself  was  in  good  order,  without  any  sliowiug 
as  to  whether  camphene  is  a  dangerous  illuminaut.  Willcie  v.  Bol- 
ster, 3  E.  D.  Smith  (N.  Y.)  327. 

IT  Spear  v.  Railroad  Co.,  119  Pa.  St.  61.  12  Atl.  824. 

18  Pershing  v.  Railway  Co..  71  Iowa,  .".(Jl.  32  X.  W.  488. 

10  Tuttle  V.  Railroad  Co.,  48  Iowa.  236. 
(1236) 
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tbe  jiiij  on  the  question  of  due  dilijifenoo,  it  is  not  nec- 
essar}^  for  defendant  to  specifically  disclose  the  real 
cause  of  the  accident,  and  thus  make  it  appear  that  it 
is  exempt  from  resi)onsibility.-"  So,  th<)U<j;h  the  break- 
ing of  a  rail  causing  the  derailment  of  a  passenger  car 
is  prima  facie  evidence  of  negligence  against  the  car- 
rier, yet  the  jury  is  justified  in  finding  in  its  favor- 
where  there  is  evidence  that  the  train  was  managed  by 
skillful  and  prudent  operatives,  that  the  track  was  con- 
structed with  skill  and  care,  that  it  was  patrolled  at 
frequent  intervals  by  an  inspector,  and  that  it  had  been 
carefully  inspected  just  before  the  accident,  and  no  de- 
fects were  discoverable,  and  that  the  accident  hap- 
pened in  extremely  cold  weather,  when  no  engineering,, 
however  skillful,  can  prevent  rails  from  breaking.*^ 

§  495.     SAME— RULE  IN  TEXAS. 

As  we  have  seen,  in  Texas  the  province  of  the  jury  as 
to  the  question  of  negligence  is  wider  than  in  most  of 
the  states.^  It  has  accordingly  been  held  that  while 
proof  of  an  injury  to  a  passenger  from  the  derailment 
of  a  ti'ain,  unexplained  and  uncontradicted,  is  suffi- 
cient evidence  for  a  jury  to  find  against  the  carrier,  it 
is  still  incorrect  for  the  court  to  so  declare  or  charge  as 
a  proposition  of  law.  The  question  is  for  the  jury,  and 
not  the  court.^     But,  in  a  very  recent  case,  the  supreme 

20  Eldridge  V.  Kaihv;i.v  Co..  .'.2  Minn.  2o6,  20  N.  AV.  151. 

21  Heazle  v,  liaihvay  Co.,  7G  111.  501. 
§  495.    1  Sec  ante,  S  2S. 

2  San  Antonio  ^V:  A.  I'.  Ky.  Co.  v.  Kdliinson.  T.'i  Tex.  277.  11  S.  W. 
327;    Fordyce  v.  Withois.  1  Tex.  Civ.  App.  540,  20  S.  W.  7C.(i;    Texas 
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court  of  Texas  said:  "It  is  a  reasonable  and  sound  doc- 
trine that  when  a  passenger  is  injured  by  an  accident, 
such  as  the  derailment  of  a  train,  at  a  place  where  the 
track  and  train  are  entirely  under  the  control  of  the 
company, — that  is  to  say,  where  they  are  not  interfered 
with  by  an  extraneous  force, — a  presumption  of  negli- 
gence arises;  and  that,  in  order  for  the  company  to 
exonerate  itself  from  liability  for  the  injury,  it  must 
adduce  evidence  to  show  that  the  accident  could  not 
have  been  avoided  by  the  exercise  of  the  utmost  care 
and  foresight  reasonably  compatible  with  a  prosecu- 
tion of  its  business."  * 

§  496.     SAME— STATUTORY  PRESUMPTIONS. 

The  Mississii^pi  Code  ^  provides:  "In  all  actions 
against  railroad  companies  for  damage  done  to  person 
or  property,  proof  of  injury  inflicted  b}^  the  running  of 
the  locomotives  or  cars  of  such  company  shall  be  prima 

&  p.  Ry.  Co.  V.  Buckelew,  3  Tex.  Civ.  App.  272,  22  S.  W,  994.  But 
see  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Smith,  74  Tex.  276,  11  S.  W.  1104. 
In  an  action  for  injuries  to_  a  passenger  in  a  railroad  collision,  the 
judge  charged:  "When  it  is  sliown  by  the  proof  that  an  injuiy  was 
received  by  reason  of  such  a  direct  result  of  an  unusual  occurrence, 
then  the  law  presumes  the  occurrence  so  causing  the  injury  to  have 
happened  by  reason  of  negligence,  unless  it  further  appears  by  the 
proof  tliat  such  unusual  occurrence  was  not  the  result  of  negligence, 
but,  on  the  contrary,  was  caused  by  some  circumstance  or  cause 
which  the  exercise  of  the  greatest  care  and  prudence  could  not  have 
prevented."  Held,  a  charge  on  the  weight  of  evidence,  prohibited  by 
statute,  for  it  informed  the  jury  that  the  law  presumed  negligence 
from  the  happening  of  any  unusual  occurrence  producing  the  injury. 
Texas  Cent.  Ry.  Co.  v.  Burnett,  80  Tex.  ,536,  16  S.  W.  320. 

3  Mexican  Cent.  Ry.  Co.  v.  Lauricella.  87  Tex,  277,  28  S.  W.  277. 

I  496.      1  Ann.  Code  Miss.  1890,  §  1808, 
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facie  evidence  of  the  want  of  reasonable  skill  and  care 
on  the  part  of  the  servants  of  the  company  in  reference 
to  such  injury."  In  construing  this  statute  the  supreme 
court  of  Mississippi  -  has  said:  "It  means  that  injury 
inflicted,  unexi^lained,  calls  for  exculpation;  for  it  im- 
putes blame  in  every  case  of  injury  inflicted  by  the  run- 
ning of  locomotives  or  cars,  until  the  facts  shown  re- 
lieve from  the  imputation.  When  the  facts  appear,  no 
matter  how,  it  is  a  question  determinable  from  them 
whether  or  not  there  was  reasonable  care  or  skill.  The 
statute  was  enacted  to  meet  cases  where  the  manner 
of  the  injury  inflicted  is  not  known  to  others  than  the 
employes  of  the  railroad  company,  but  it  is  equally  ap- 
plicable where  a  cloud  of  witnesses  see  the  injury.  It 
is  not  needed  there,  it  is  true,  but  it  is  not  error  to  in- 
voke it,  for  the  law  affects  the  railroad  company  with 
liability,  prima  facie,  in  every  case  of  injury  inflicted 
by  the  running  of  its  locomotives  or  cars;  but,  if  it  does 
not,  the  presumption  created  by  law  from  the  fact  of 
injury  in  this  mode  is  to  stand  and  control."  But,  since 
the  presumption  arises  only  where  the  injuries  are 
caused  by  the  "running  of  the  locomotives  or  cars,"  the 
statute  does  not  apply  to  the  case  of  a  passenger  who 
falls  from  a  car  platform  while  the  train  is  stationary.^ 
By  statute  in  Georgia  and  Florida,*  a  i)resumption 
of  negligence  arises  against  a  railroad  coni])any  in  ail 
cases  of  injury  or  damage  to  person  or  propi^rty  by  the 

2  Ylck.sburg  &  M.  R.  Co.  v.  Phillips,  64  Miss.  G93,  2  South.  oS~. 
8  Chicago,  St.  L.  &  X.  ().  K.  Co.  v.  Trotter,  m  Miss.  44-_'. 
*  Code  <;a.  1S82,  §  :x:Mi;    Laws  Fla.  3890  'Jl,  u.  4071,  §  1.      See.  also, 
ante,  §  474. 
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running  of  locomotives  or  cars,  or  caused  by  any  per- 
son in  the  employment  of  such  company,  unless  the 
company  shall  make  it  appear  that  its  agents  have  ex- 
ercised all  ordinary  and  reasonable  care  and  diligence. 
Under  this  statute  a  presumption  of  negligence  arises 
in  all  cases  where  a  passenger  is  injured  while  being- 
transported  on  a  railroad.^  On  showing  that  he  was 
injured  by  the  running  of  defendant's  cars,  the  legal 
presumption  arises  that  plaintiff  was  injured  by  de- 
fendant's negligence;  and  it  is  not  incumbent  on  plain- 
tiff to  prove  the  alleged  negligence  of  defendant  by  a 
preponderance  of  the  evidence.^  But  this  presump- 
tion may  be  overcome  by  evidence  showing  that  the 
company  was  not  at  fault,'  and  this  may  be  accom- 
plished by  plaintiff's  own  evidence/  But  a  railroad 
company  cannot  exonerate  itself  from  liability  for  in- 
juries to  a  passenger  by  showing  merely'  ordinary  care 
and  diligence,  since  another  section  of  the  Code  ^  re- 
quires carriers  to  exercise  extraordinary  care  and  dili- 
gence to  protect  the  lives  and  persons  of  their  passen- 
gers. As  to  passengers,  extraordinary  diligence  is  the 
reasonable  diligence  required  by  law.^°  Mere  proof 
that  the  company  does  not  know  how  the  accident  oc- 
curred, and  that  it  cannot  find  out,  is  not  sufficient  to 

5  Central  R.  R.  v.  Freemau,  75  Ga.  331;    Southwestern  R.  R.  v.  Sin- 
gleton, 67  Ga.  300. 

6  Killian  v.  Railroad  Co.  (Ga.)  2.5  S.  E.  384. 

7  Atlanta  &  F.  R.  Co.  v.  Fuller,  92  Ga.  482,  17  S.  E.  043. 

8  Western  &  A.  R.  R.  v.  Abbott.  74  Ga.  851. 
»  Section  2007. 

10  East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Miller,  U5  Ga.  738.  22  S.  E.  000. 
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exonerate  it."  But  the  statutory  presumption  is  over- 
come where  the  undisputed  physical  facts  indicated 
that  deceased  attempted  to  board  one  of  the  cai^s  as  the 
train  was  passing  him.^-  So,  the  fact  that  a  passeu'ger 
is  thrown  to  the  floor  by  the  starting  of  the  train  with- 
out any  unusual  jerk,  while  she  is  standing  on  her  seat 
to  reach  her  bundles  placed  in  the  receptacle  above  her, 
does  not  render  the  company  liable,  in  the  absence  of 
any  knowledge  by  its  employes  of  the  dangerous  posi- 
tion in  which  she  had  placed  herself/^ 

11  Central  R.  R.  v.  Sanders,  73  Ga.  513. 

12  Georgia,  S.  &  F.  R.  Co.  v.  George,  92  Ga.  760,  19  S.  E.  S13.  The 
presumption  is  rebutted  where  it  appears  that  a  passenger's  fingers 
slipped  into  the  crevice  of  an  open  door  near  the  hinges,  and  were  in- 
jvu'od  by  the  sudden  closing  of  the  door  by  one  of  the  train  hands, 
wlio  did  not  know  the  fingers  were  in  until  they  were  crushed.  Mur- 
phy V.  Railroad  Co.,  89  Ga.  832,  15  S.  E.  774. 

13  East  Tennessee,  V.  «fc  G.  Ry.  Co.  v.  Green,  95  Ga.  737,  22  S.  E. 
G58.  As  long  ago  as  1838,  congress  by  a  statute,  which  appears  to 
be  obsolete  at  the  present  time,  provided  that  in  cases  of  injuries  to 
person  or  property  "from  the  bursting  of  the  boiler  of  any  steamboat. 
or  the  collapse  of  a  flue,  or  other  injurious  escape  of  steam,  the  fact 
of  such  bursiting,  collapse,  or  injurious  escape  of  steam  shall  be  taken 
as  full  prima  facie  evidence  sutticient  to  charge  defendant,  or  those 
in  his  employment,  with  negligence,  until  he  shall  show  tliat  no  neg- 
ligence has  been  committed  by  him  or  those  in  his  employment."  Act 
Cong.  July  7.  1838  (5  Stat.  306,  §  13).  Under  tiiis  statute  it  has  been 
held  tliat,  in  an  action  by  a  passenger  for  injuries  sustained  by  the 
explosion  of  a  boiler  flue,  the  bm-den  is  on  tlie  steainl)0.'it  proprietors 
to  show  that  there  was  no  negligence.  The  New  World  v.  King,  Kk 
How.  469. 
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§  497.      CREDIBILITY  OF  WITNESSES. 

Various  rules  touching  the  credibility  of  witnesses 
have  been  laid  down  by  the  courts  for  the  purpose  of 
enabling  juries  to  determine  with  which  party  the  pre- 
ponderance of  the  evidence  lies.  It  is,  of  course,  out- 
side of  the  scope  of  this  work  to  go  into  these  rules  in 
detail,  but  it  may  not  be  amiss  to  state  some  of  them, 
with  illustrations  arising  in  actions  by  passengers. 

It  may  be  stated  as  a  general  rule  that  the  interest 
or  bias  of  a  witness  may  always  be  shown.  But  the 
extent  to  which,  for  the  purpose  of  showing  such  bias 
or  interest,  the  court  will  permit  examination  as  to  col- 
lateral matters,  is  entirely  within  the  discretion  of  the 
court,  and,  unless  such  discretion  is  abused,  it  will  not 
be  interfered  with  upon  appeal.^  On  this  principle,  in 
an  action  against  a  railroad  company,  a  witness  for  de- 
fendant may  be  cross-examined  as  to  his  relations  with 
its  president.^  So,  in  determining  the  weight  and  cred- 
it to  be  given  to  the  testimony  of  a  party  to  the  suit, 
the  jury  have  a  right  to  consider  his  interest.^  But 
it  is  error  to  instruct  the  jury  that  they  are  bound  to 
subject  the  testimony  of  the  employes  of  a  defendant 
railway  company  to  the  same  severe  criticism  as  they 
are  the  evidence  of  the  plaintiff;   but  it  is  for  them  to 

§  497.     1  Lustig  V.  Raili-oad  Co.,  65  Hun,  547,  20  N.  Y.  Siipp.  477. 

2  Hoffman  v.  Railroad  Co.,  87  X.  Y.  25. 

3  New  Orleans,  J.  &  G.  X.  R.  Co.  v.  Ailbritton,  38  Miss.  242.  It  is 
therefore  error  for  the  court  to  charge  tlie  jury  that  they  cannot  dis- 
regard the  testiuicr.y  of  a  party,  unle.ss  his  mauuer  and  conduct  in 
giving  his  testimony,  and  the  testimony  of  other  witnesses  in  the 
cause,  satisfj'  tliem  that  what  he  said  is  talse.     Id. 
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determine,  in  considering  all  the  probabilities  of  the 
case,  how  much  credit  these  witnesses  are  entitled  to 
receive.* 

Another  method  of  impeaching  the  credibility  of  a 
witness  is  by  showing  that  his  general  reputation  for 
truth  and  veracity  is  bad  in  the  community  in  which  he 
lives/  But,  before  a  witness  can  be  impeached  on  this 
ground,  it  must  be  shown  that  the  bad  reputation  is 
general  in  the  community  where  he  lives,  though  the 
opinion  of  the  community  need  not  be  unanimous.'^ 
AA'here  evidence  is  first  put  in  showing  bad  character 
of  a  witness  at  his  place  of  residence  at  the  time  of  tes- 
tifying, there  is  no  error  in  then  permitting  the  assail- 
ing party  to  show  the  bad  reputation  of  the  witness  for 
a  reasonable  time,  say  two  or  three  years  before,  at  a 
former  jilace  of  residence/ 

At  common  law,  a  person  convicted  of  an  infamous 
crime  was  forever  afterwards  incompetent  to  testify 
as  a  witness  in  courts  of  justice,  unless  the  disability 
was  removed  by  a  pardon  or  a  special  statute.  In 
most  of  the  American  states,  this  disability  has  been 
removed  by  statutes  which  permit  the  fact  of  such  a 
conviction  to  be  put  in  evidence  for  the  purpose  of  af- 
fecting the  credibility  of  the  witness.  Even  in  tlu' 
absence  of  such  a  statute,  proof  of  the  conviction  is 
relevant  to  impeach  the  credibility  of  the  witness.* 
liut  in  a  civil  action  it  is  improper  to  admit  parol  evi- 

4  Uransky  v.  Railroad  Co.,  ."jit  Jlun,  fiiM;,  1.3  X.  Y.  Sui)i).  GTO. 
6  1  Greenl.  Ev.  §  461. 

6  Winter  v.  Railway  Co.,  80  Iowa,  44v{,  4.5  N.  W.  737. 

7  Memphis  &  O.  R.  Packet  Co.  v.  McCool,  83  Ind.  3D2. 

8  Baltimore  &  O.  R.  Co.  v.  Raiiibo,  S  C.  C.  A.  0,  59  Fed.  75. 
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dence  that  plaintiff  had  been  charged  with  or  tried  for 
a  criminal  offense.  There  must  be  proof  of  conviction, 
and  the  conviction  must  be  proved  by  the  record/ 

Evidence  that  a  witness  was  intoxicated  at  the  time 
of  the  occurrence  to  which  he  testifies  is  admissible  to 
discredit  his  testimon3\^*'  But,  in  an  action  against  a 
railroad  company  for  personal  injuries,  defendant  can- 
not impeach  plaintiff's  credibility  as  a  witness  by  evi- 
dence that  he  has  made  similar  claims  against  other 
corporations,  not  shown  to  be  fraudulent,  nor  connect- 
ed with  the  claim  in  suit/^ 

§  498.     SAME— CONTRADICTORY  STATEMENTS. 

It  is  competent  to  show  that  a  witness  has  made 
statements  on  former  occasions  which  differ  on  mate- 
rial points  from  his  testimony  given  at  the  trial.  Thus, 
where  the  track  foreman  has  testified  that  the  track 
was  in  good  order  at  the  place  of  tlie  accident,  it  is  com- 
petent to  contradict  him  by  proving  his  declarations 
that  the  road  was  not  in  good  order.^  Not  only  may 
verbal  declarations  be  put  in  evidence  for  this  purpose, 
but  a  written  rei)ort  made  bj-  a  railroad  employe,  as  to 

9  Killiau  V.  Railroad  Co.  (Ga.)  25  S.  E.  384.  Evidence  that  an  im- 
poi'taut  witness  in  a  personal  injury  suit  was  aiTested  on  a  charge  of 
hurfrlary  is  inadmissible,  where  it  appears  that  he  was  discharged 
without  trial.     DenA-er  Tramway  Co.  v.  Reid  (Colo.  Sup.)  45  Pac.  378. 

10  Mace  V.  Reed,  89  Wis.  440,  62  N.  W.  18G. 

11  Hansee  v.  Railroad  Co.,  6G  Hun,  384,  21  N.  Y.  Supp.  230.  That 
a  party  pays  a  witness  a  moderate  sum  in  excess  of  his  legal  fees  for 
attending  a  trial  does  not  impeach  the  credibility  of  the  witness.  Chi- 
cago W.  D.  Ry.  Co.  V.  Conley,  43  111.  App.  347. 

§  498.     1  Sloan  t.  Railroad  Co.,  45  N.  1.  125;    Dampnian  v.  Railroad 
Co.,  10(1  Pa.  520,  31  Atl.  244. 
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the  happening  of  the  accident,  and  in  possession  of  the 
railroad  company's  attorneys,  may  be  used  by  plain- 
tiff's attorney  to  impeach  the  testimony  of  the  employ^ 
given  at  the  trial.-  So,  statements  in  a  deposition, 
signed  by  the  witness,  may  be  given  in  evidence  to  con- 
tradict his  testimony  at  the  trial,  though  he  denies  the 
correctness  of  the  deposition,  and  though  it  is  not  of- 
fered in  evidence  as  a  deposition.^ 

A  witness  may  be  interrogated  on  cross-examination 
as  to  statements  made  by  him  showing  his  hostility  to 
the  party  against  whom  he  is  called;  and,  if  he  deny 
having  made  them,  the  statements  may  be  proved  by 
other  witnesses.*  A  Avitness  may  therefore  be  asked 
on  cross-examination  whether  he  had  in  another  action 
endeavored  to  i)rocure  a  witness  to  testify  falsely  in  or- 
der to  fasten  a  liability  on  defendant;  and,  if  he  denies 
such  fact,  it  may  be  proved  by  other  witnesses.'' 

2  Freel  v.  Raihvay  Co..  97  Cal.  40.  31  Pat-.  ToO. 

3  Southern  Kansas  Ry.  Co.  v.  Paintei-,  53  Kan.  414,  36  Pac.  731. 
Where  a  witness  is  asked  on  cross-examination  if  he  had  a  certain 
conversation  with  a  per.- on  named,  and  denies  it,  tlie  deposition  of  the 
named  person  is  a(huissi])Ie  to  impeach  the  witness,  notwithstanding 
it  was  talcen  under  a  commission  at  the  execution  of  which  the  wit- 
ness sought  to  be  impeaelied  was  not  examined.  Pittsburg  A:  C.  R. 
Co.  V.  Andrews,  :M)  :Md.  32!». 

4  Texas  &  P.  Ry.  Co.  v.  Brown,  78  Tex.  397,  14  S.  W.  1034,  citing 
Newton  v.  Harris,  6  N.  Y.  345;  Atwood  v.  Welton,  7  Conn.  G6;  Drew 
V.  Wood,  G  Fost.  (X.  H.)  :U>:>,;  Martin  v.  Farnliam,  5  Fost.  (N.  H.) 
195;    Long  v.  Lamkin,  9  CusJi.  (Mass.)  3(;i. 

5  Schultz  V.  Railroad  Co.,  89  X.  Y.  24:.'.  reversing  46  N.  Y.  Super. 
Ct.  211.  But  in  an  action  for  tlie  deatli  of  a  passenger,  one  of  de- 
fendant's witnesses  cannot  be 'impeached  by  sliowing  that  he  had  saiil 
that  money  would  be  no  object  to  the  company  if  a  witness  could  be 
found  that  would  testify  that  deceased  had  done  certain  things  after 
the  accident,  where  he  has  not  testified  that  deceased  did  any  of  these 
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But  before  such  contradictory  statements  can  be 
given  in  evidence  a  foundation  must  first  be  laid  by 
making  a  preliminary  inquiry  of  the  princij)al  witness 
whether  he  has  made  such  statement.  The  rule  is  thus 
stated  by  Mr.  Justice  Stephen :  ®  "Every  witness  un- 
der cross-examination  in  any  proceeding,  civil  or  crim- 
inal, may  be  asked  whether  he  has  made  any  former 
statement  relative  to  the  subject-matter  of  the  action 
and  inconsistent  with  his  present  testimony,  the  cir- 
cumstances of  the  supposed  statement  being  referred 
to  sufficiently  to  designate  the  particular  occasion; 
and,  if  he  does  not  distinctly  admit  that  he  has  made 
such  a  statement,  proof  may  be  given  that  he  in  fact 
made  it."  To  lay  the  foundation  for  impeachment,  it  is 
necessary  to  ask  the  witness  specifically  whether  he  has 
made  such  statements;  and  the  older  and  most  accu- 
rate mode  of  examining  the  contradicting  witness  is 
to  ask  the  precise  question  put  to  the  principal  wit- 
ness. Otherwise,  hearsay  evidence,  not  strictly  contra- 
dictory, might  be  introduced,  to  the  injury  of  the  par- 
ties and  in  violation  of  legal  rules.  But  the  practice 
on  this  subject  must  be,  to  some  extent,  under  the  con- 
trol and  discretion  of  the  court.     It  is  important  that 

things.  Such  evidence  is  clearly  incompetent,  and  highly  prejudicial, 
bec-ause  it  convicts  defendant  of  a  willingness,  at  least,  if  not  of  the 
fact,  of  resorting  to  foul  means  to  procure  evidence,  and  to  throw  a 
cloud  on  the  integrity  of  the  evidence  that  defendant  did  introduce  as 
to  the  doing  of  these  things  by  deceased.  -Louisville  &  N.  R.  Co.  v. 
Hitter's  Adm'r,  85  Ky.  36S,  3  S.  W.  591.  The  impeaching  testimony 
simply  goes  to  the  credibility  of  the  Witnesses,  and  is  incompetent  as 
substantive  evidence  tending  to  show  the  fact  stated  therein.  Balti- 
more &  O.  R.  Co.  V.  Ra:i.bo,  8  C.  C.  A.  G.  16  U.  S.  App.  1277,  50  Fed.  75. 
c  Steph.  Dig.  Ev.  art.  131. 
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the  jury  should  understand  that  such  evidence  is  col- 
lateral, and  not  evidence  in  chief;  and  the  witness 
sought  thus  to  be  impeached  should  have  an  opportu- 
nity of  making  explanation,  in  order  that  it  may  be 
seen  whether  there  is  a  serious  conflict,  or  only  a  mis- 
understanding or  misapprehension;  and,  for  the  pur- 
pose of  eliciting  the  real  truth,  the  court  may  vary  the 
strict  course  of  examination.'^  As  a  general  rule,  how- 
ever, it  is  not  now  required  that  the  impeaching  evi- 
dence shall  be  in  the  same  language  and  in  answer  to 
the  same  questions  asked  of  the  witness  to  be  im- 
peached.*    So,  where  a  witness  denies  that  he  made  a 

7  Sloan  V.  Railroad  Go.,  45  N.  Y.  125.  Where,  on  cross-examination, 
a  witness  is  Interrogated  as  to  a  conversation,  with  a  view  to  laying 
a  foundation  for  iinpeaching  him,  he  has  a  right  to  give  the  whole 
conversation,  as  far  as  it  is  pertinent;  and  this  without  reference  to 
whether  the  other  person  to  the  convei-sation  was  an  agent  of  the 
cross-examining  party  or  not.  Savannah,  F.  &  W.  Ry.  Co.  v.  Hol- 
land, 82  Ga.  257,  10  S.  E.  200. 

8  Spohn  V,  Railway  Co.,  122  Mo.  1,  26  S.  W.  663.  In  this  case 
plaintiff  testified  that  he  was  frightened  into  jumping  from  a  loinning^ 
train  by  threats  of  the  conductor  and  others  to  tie  and  rob  him,  and 
throw  him  from  the  train.  The  conductor  testified  that  plaintiff  did 
not  jump,  and  that  neither  he  nor  any  one  else  on  the  train,  to  his 
knowledge,  made  any  threats  to  frighten  plaintiff.  The  conductor 
was  then  asked,  on  cross-examination,  "if  he  did  not,  at  or  about  the 
last  trial  in  Jefferson  City,  in  or  about  December,  1881,"  tell  M.,  of 
that  city,  that  "you  men  told  stories  to  plaintiff,  and  that  you  scared 
him.  and  that  you  didn't  think  he  was  going  to  jump  off,  or  words  to 
that  effect."  The  conductor  denied  making  si;c'h  statement.  Held, 
that  sufficient  foundation  was  laid  for  impeaching  testimony  by  M. 
"Surely  this  question  sufficiently  advised  him  of  the  declarations  on 
which  he  was  to  be  impeached,  when  made,  to  whom  made,  and  the 
occasion  on  which  they  were  made,  which,  in  itself,  suggested  the 
place  where  made."  Id.,  oven-uling  Spohn  v.  Railway  Co.,  116  Mo. 
617.  22  S.  W.  690. 
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certain  statement  to  one  "E.  B.  8."  at  a  certain  time 
and  place,  a  sufficient  foundation  is  laid  to  enable  plain- 
tiff to  call  one  "Edward  S."  to  testify  as  to  the  making 
of  such  statement/' 

It  has,  however,  been  held  not  to  be  necessary  to  lay 
any  foundation  in  order  to  give  in  evidence  the  declara- 
tions of  a  party  to  the  suit,  for  the  purpose  of  impeach- 
ing his  testimony/** 

It  should  also  be  borne  in  mind  that  the  contradic- 
tion must  be  as  to  some  material  issue  in  the  case.  If 
a  party,  on  cross-examination,  draws  out  immaterial 
matter,  it  is  not  competent  for  him  to  contradict  the 
statements  of  the  witness  so  drawn  out,  by  way  of  im- 
peachment/^ As  to  immaterial  issues,  the  answer  of  a 
witness  on  cross-examination  is  conclusive,  and  he  can- 
not be  contradicted/' 

§  499.     SAME— FALSUS  IN  UNO,  FALSUS  IN  OMNIBUe. 

Belief  that  a  witness  has  willfully  testified  falsely 
as  to  any  material  fact  in  the  case  authorizes  the  jury 
to  reject  all  his  testimony,  unless  corroborated  by  other 
credible  evidence.^     But,  in  order  to  authorize  the  jury 

8  Hintou  V.  Railroad  Co.,  65  Wis.  323,  27  N.  W.  147. 

10  Owens  v.  Railroad  Co.,  J)5  Mo.  1&),  8  S.  W.  350. 

11  Lake  Erie  &  W.  R.  Co.  v.  Morain,  140  111.  117,  29  X.  E.  869. 

12  Morris  v.  Railroad  Co.,  116  N.  Y.  552,  22  N.  E.  1097.  A  brake- 
man  caiuiot  be  cro-s-exaiuineLl  as  to  declarations  that  he  A'as  to  blame 
for  an  accident,  where  they  do  not  legi.timately  tend  to  impeach  or 
contradict  his  evidence  iu  chief,  and  where  they  are  not  a  part  of  the 
res  gestse;  and  having  denied,  on  sut-h  cross-examination,  making  the 
d<>cIarations,  they  cannot  be  proved  by  other  persons.  Sherman  v. 
Railroad  Co.,  100  N.  Y.  .342.  13  N.  E.  616. 

§  499.     1  Brown  v.  Raih-^ad  Co.,  51  Iowa.  235,  1  N.  W.  4  57.     In 
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to  reject  the  entire  testimouy  of  a  witness  on  the  ground 
that  he  has  knowingly  testified  falsely  in  the  case,  such 
false  testimony  must  have  been  in  relation  to  a  mate- 
rial fact.^  So,  the  testimony  must  have  been  willfully 
and  knowingly  false.  The  mere  fact  that  a  witness 
has  been  successfully  impeached  or  contradicted  in  a 
material  matter  sworn  to  by  him  does  not  author- 
ize the  jury  to  disregard  his  whole  testimony.  The 
rule,  "Falsus  in  uno,  falsus  in  omnibus,"  has  relation 
to  willful  falsehood,  and  should  be  so  restricted  in  giv- 
ing it  in  charge  to  the  jury.''  But  it  is  sufficient  that  a 
witness  has  testified  either  willfully  "or''  knowingly 
falsely  to  any  material  matter,  to  authorize  the  jury  to 
disregard  his  entire  evidence.* 

The  jury  is,  however,  under  no  compulsion  to  disre- 
gard the  evidence  of  a  witness  who  has  knowingly  tes- 
tified falsely  in  regard  to  any  material  fact,  but  they 
may  do  so  if  they  see  fit.^  Hence  it  is  proper  to  refuse 
a  charge  that  thej'  should  do  so.° 

Missouri  it  bas  been  held  that  the  jiu-y  is  at  liberty  to  disrejiard  the 
whole  of  his  evidence,  as  well  those  parts  of  it  which  may  be  corrobo- 
rated by  other  evidence  as  those  which  are  uncoutradleted.  Brown 
V.  Railroad  Co..  06  Mo.  588.  But  this  would  seem  to  be  carrying  the 
rule  to  a  dangerous  extent. 

2  Schmitt  V.  Railway  Co.,  89  Wis.  195,  01  N.  W.  834. 

3.  Central  Railroad  &  Banking  Co.   v.  Phiuazee.  Do  Ga.  488,  21  S. 
E.  00. 

*  Owens  V.  Railroad  Co.,  95  Mo.  109,  8  S.  W.  350. 

0  Cole  V.  Railway  Co.,  95  Mich.  77,  54  N.  W.  038. 

6  Demoud  v.  Railroad  Co.,  8  Misc.  Rep.  010,  29  N.  Y.  Supp.  318. 
v.  2  FET.CAR.P.\S. — 79  (1249) 
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§  500.     POSITIVE  AND  NEGATIVE  TESTIMONY. 

As  a  general  rule,  a  witness  who  testifies  positively 
to  an  affirmative  is  entitled  to  greater  credit  than  one 
who  testifies  to  a  negative,  because  he  who  testifies  to 
a  negative  may  have  forgotten,  or  may  not  have  been 
in  as  good  a  position  to  see  and  hear  what  was  going 
on.  The  evidence  of  a  witness  that  a  given  thing  oc- 
curred is  positive  testimony.  The  evidence  of  another 
witness  that  he  was  present  on  the  occasion  referred 
to,  and  did  not  see  or  hear  the  occurrence  in  question, 
is  negative  testimony;  nor  is  such  testimony  rendered 
positive  by  a  mere  statement  of  the  witness  that  such 
an  occurrence  could  not  have  taken  place  without  his 
seeing  or  hearing  it.  To  entitle  his  evidence,  other 
things  being  equal,  to  as  gTeat  weight  as  that  of  the 
former  witness,  it  must  appear  that  his  opportunities 
for  seeing  or  knowing  what  occurred  were  at  least 
equal  to  those  of  that  witness,  and  that  his  attention 
was  speciallj^  directed  to  the  matter  in  question.^ 
Hence  the  mere  fact  that  a  passenger  does  not  hear  the 
name  of  his  station  called  is  not  sufficient  to  establish 
the  failure  to  auuouuce  it,  where  the  porter,  whose 
duty  it  was  to  do  this,  testifies  positively  that  he  did 
so,  and  it  appears  that  plaintiff  is  a  morphine  eater, 
subject  to  fits  of  unconsciousness.^  But  in  an  action 
for  running  over  a  passenger  at  a  station  it  was  held, 
in  the  house  of  lords,  that  testimony  by  ten  of  defend- 
ant's employes  that  the  whistle  Avas  sounded  did  not 

§  500.     1  Killian  v.  Railroad  Co.  (Ga.)  25  S.  E.  384. 
2  Tillery  v.  Buud,  38  Fed.  825. 
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autboiize  the  direction  of  a  verdict  in  its  favor,  where 
three  friends  of  the  deceased  testitied  merely  that  they 
did  not  hear  it,  but  that  the  question  was  for  the  jury 
to  decide/ 

g  501.     FAILURE  TO  CALL  WITNESS. 

Where  a  party,  not  called  as  a  witness  in  his  own 
behalf,  possesses  knowledge  of  the  facts  in  controversy 
unknown  to  others  who  have  been  called  as  witnesses, 
and  such  facts  would  supply'  positive  evidence  of  what 
would  otherwise  be  established  by  inference  from  other 
facts  proven,  then  there  is  a  presumption  that  the  facts 
in  the  knowledge  of  the  party  not  produced  would  be, 
if  produced,  harmful  to  the  party  rehing  upon  such 
inference.  Such  presumption  may  be  rebutted  by  any 
satisfactory  explanation  why  such  party  is  not  pro- 
duced or  his  deposition  taken.  But  the  mere  omission 
of  a  party  to  call  a  witness,  other  than  the  party  him- 
self, who  might  with  equal  propriety  have  been  called 
by  the  other  party,  is  no  ground  for  a  presumption  that 
the  testimony  of  the  witness  would  have  been  uufavor- 

8  Dublin,  W.  &  W.  Ry.  Co.  v.  Slattery,  3  App.  Cas.  1155.  In  an  ac- 
tion for  injuries  to  a  passenger  while  alighting  from  a  street  car, 
plaintiff  testified  that  she  rang  the  bell  as  a  signal  for  the  car  to  stop, 
while  the  driver  and  six  passengers  testilied  that  he  or  she  did  not 
hear  the  bell  ring,  some  of  them  being  very  positive  that  she  did 
not  ring  it.  Held,  that  it  was  not  reversible  error  for  the  court  to 
charge:  "The  rule  of  law  is  that  the  testimony  of  one  credible  wit- 
ness to  a  fact  is  entitled  to  more  weight  than  the  testimony  of  several 
witnesses  equally  credible,  who  testify  negatively,  or  to  collateral  cir- 
cumstances merely  persuasive  in  their  character,  from  which  a  nega- 
tive may  be  inlerred."  Hiuton  v.  Railroad  Co.,  G5  Wis.  323,  27  N. 
■\V.  147. 
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able/  But  the  failure  of  a  party  to  call  as  a  witness 
in  his  behalf  his  Avife,  who  had  knowledge  of  the  facts, 
leaves  the  jury  at  liberty  to  infer  that  her  testimony 
Tvould  have  been  unfavorable  to  him.^  But,  while 
counsel  cannot  call  on  the  court  for  an  instruction  that 
the  unexplained  absence  of  a  material  witness  for  the 
opposing  party  raises  a  presumption  against  such 
party,  he  has  a  right  to  make  proper  comment  to  the 
jury  on  the  subject.^ 

§  501.  1  Cole  T.  Railway  Co.,  81  Mich.  156,  45  N.  W.  983.  In  this 
case,  a  female  passenger,  accompanied  by  a  gentleman,  alleged  that 
both  fell  into  a  hole  in  a  culvert  as  they  were  leaving  the  company's 
premises  in  the  nighttime.  Plaintiff's  case  was  managed  by  her  com- 
panion, whose  testimony  established  the  fall.  It  was  claimed  that 
this  fall  produced  a  female  trouble,  and  a  physician  whom  she  had 
consulted  a  week  after  the  alleged  accident  testified  that  her  then 
condition  might  have  been  caused  by  a  fall.  On  the  other  hand,  de- 
fendant's testimony  showed  that  she  had  complained  of  female 
ti'oubles  before  the  accident,  and  defendant's  exi;erts  testified  that  her 
ailments  were  as  attributable  to  other  causes  as  to  a  fall  or  a  blow. 
Held,  that  the  failure  to  produce  plaintiff  as  a  witness  at  the  trial,  or 
to  take  her  deposition,  coupled  with  her  refusal  to  submit  to  any  ex- 
amination by  defendant's  experts,  raised  a  presumption  that  her  ail- 
ment was  not  caused  by  a  fall. 

2  Carpenter  v.  Railroad  Co.,  13  App.  Div.  328,  43  N.  Y.  Supp.  203. 

3  Cross  V.  Railway  Co.,  69  Mich.  363,  37  N.  W.  3G1.  One  of  plain- 
tiffs witnesses  testified  that  he,  in  company  with  a  section  foreman 
in  defendant's  employ,  examined  the  track  the  evening  before  an  acci- 
dent, and  discovered  certain  defects.  Defendant  attemi^ted  to  con- 
tradict this  evidence  by  the  testimony  of  another  witness  who  saw 
the  track  after  the  accident.  Held,  that  it  was  proper  for  plaintiff  to 
show  that  the  sectiou  foreman  was  still  in  defendant's  employ,  and 
could  easily  have  been  called  as  a  witness  by  it.  and  to  argue  there- 
from tliat  the  testimony  of  plaintiffs  witness  as  to  the  condition  of  the 
track  was  true.     Beattie  v.  Railway  Co.,  41  Vt.  275. 
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§  502.     WEIGHING  EXPERT  EVIDENCE. 

The  duty  of  the  jury  in  weighing  expert  evidence 
has  been  carefully  stated  by  the  supreme  court  of  Ala- 
bama in  a  recent  case:  "If  the  jury  reach  a  given  con- 
clusion from  a  consideration  of  the  whole  evidence,  in- 
cluding as  well  the  opinions  of  the  experts  as  sub- 
stantive facts  deposed  to  by  witnesses,  whether  experts 
or  nonexperts,  they  are  not  to  surrender  their  conclu- 
sion, which  is  their  opinion  on  the  whole  evidence,  be- 
cause the  opinions  of  the  experts  do  not  coincide  with 
theirs,  but  lead  to  a  different  result;  or,  to  express  the 
same  thought  in  variant  phraseology,  the  jury  are  not 
to  substitute  for  their  own  views  of  what  is  established 
by  the  whole  evidence — substantive  and  opinion,  ex- 
pert and  nonexpert — the  opinion  of  expert  witnesses; 
for,  to  thus  surrender  their  own  conclusions,  and  sub- 
stitute instead  the  conclusions  of  witnesses  as  to  what 
was  proved  by  the  evidence,  would  be  to  make  such 
witnesses,  and  not  the  jury  at  all,  the  triors  of  the 
cause."  "■  A  very  similar  conclusion  was  reached  by  the 
supreme  judicial  court  of  Massachusetts  in  a  case 
where  the  uncontradicted  evidence  of  defendant's  ex- 
perts was  that  a  "flying  switch"  was  a  safe  and  proper 
way  of  connecting  cars.  "Railroads  have  been  so  long 
in  use,  are  so  common,  and  commonly  used  by  the  pub- 
lic, and  the  different  methods  adopted  of  managing 
trains  and  connecting  cars  and  trains  are  so  far  mat- 
ter of  common  knowledge,  observation,  and  experience, 
that,  when  all  the  facts  were  before  them,  the  jury 

§  502.     1  Alabama  G.  S.  R.  Co.  v.  HilL  93  Ala.  514,  9  South.  722. 
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were  competent  to  judge,  without  the  aid  of  expert  tes- 
timony, whether  the  method  adopted  in  this  case  to  ac- 
complish the  purpose  intended  was  safe  and  prudent, 
compared  with  otlier  methods  which  might  have  been 
adopted  to  accomplish  the  same  purpose.  It  was  for 
the  jury  to  determine  how  far  the  opinions  of  experts, 
which  were  in  the  case  without  objection,  should  in- 
fluence their  judgments,  and  how  far  the  experts  were 
liable  to  be  biased  by  the  fact  that  they  had  adopted 
or  sanctioned  the  method  in  question,  especially  when 
they  admit  that  a  great  difference  of  opinion  exists 
among  railroad  experts  as  to  the  safety  of  the  method 
adopted  in  this  case,  compared  with  other  methods."  " 
Scientific  opinions,  it  has  been  held,  are  worthless 
when  pitted  against  facts.  "The  theories  of  medical 
men  are  not  always  reasonable,  and  are  never  to  be  re- 
garded when  they  manifestly  conflict  with  established 
facts."  ^ 

2  White  V.  Railroad  Co,,  136  Mass.  .321.  Altliough  great  respect 
sliould  be  paid  to  tlie  opinions  of  scientific  witnesses  respecting  the 
cause  of  the  giving  way  of  an  embankment,  yet  they  are  no  more 
controlling  than  are  those  of  any  other  class  or  body  of  men,  when 
speaking  upon  subjects  which  lie  witliin  the  range  of  common  exp(r;- 
ence  and  observation.  Brohm  v.  Kail  way  Co.,  '54  Barb.  (N.  Y.)  2'>(J. 
Where  plaintiff  proves  that  an  accident  hajipened  by  the  giving  away 
of  an  embankment,  the  jury  is  entitled  to  rely  on  tlu'  opinion  of  wit- 
nesses as  to  the  causes  which  produced  this  state  of  circumstance--. 
Great  W'estern  Ry.  v.  Braid,  1  Mcore,  P.  C.  (N.  S.)  101,  IIG. 

3  Stone  V.  Railway  Co.,  66  Mich.  76,  33  N.  W.  24.  In  an  action  for 
injuries  resulting  in  a  mi.'^carriage.  where  plaintiff  testifies  that  she 
felt  the  motion  of  the  child  on  the  day  of  the  accident,  the  jury  has 
a  right  to  disregard  the  opinion  of  medical  experts  that  the  child  must 
have  been  dead  before  that  time,  based  on  conflicting  eviJeuce  as  to 
its  appearance  after  delivery.    Id.    A  foot  path,  four  feet  three  in.hes 
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§  503.     CONFLICT  OF  EVIDENCE— PROVINCE  OF 

JURY. 

It  is  a  familiar  rule  of  Jaw  that,  when  the  evidence 
is  conflicting,  the  weight  of  it,  inclnding  the  credibility 
of  witnesses,  is  to  be  determined  by  the  jnry.  When 
plaintiff's  own  testimony  shows  that  he  was  free  from 
contributory  negligence,  the  court  is  not  justified  in 
directing  «,  verdict  against  him,  though  five  witnesses 
for  defendant,  four  of  whom  are  in  its  employ,  show 
him  to  be  guilty'  thereof.^ 

wide,  on  a  pier  used  by  a  railway  as  a  platform,  was  protected  by  a 
raillug  on  the  side  next  to  the  water,  and  by  a  wooden  guard  nine 
inches  high  on  the  side  next  to  the  railroad.  A  passenger,  waiting 
for  a  steamer,  started  to  run  along  the  footway  arm  in  arm  wiih  a 
friend,  caught  his  foot  in  the  interstices  between  the  planks  of  which 
the  footway  was  made,  fell  over  on  the  railway  track,  and  was  killed 
bj'  an  approaching  train.  Held,  that  mere  opinion  evidence  by  two 
witnesses  that  the  footway  was  dangerous  was  not  sufficient  evidence 
of  negligence  to  take  the  case  to  the  jury.  Rigg  v.  Railway  Co.,  12 
Jur.  (N.  S.)  52.5. 

§  .503.  1  Keokuk  N.  L.  Packet  Co.  v.  True,  S8  111.  608.  Where 
plaintiff's  evidence  is  that  she  started  from  her  seat,  with  her  baby  in 
her  arms,  and  proceeded  with  reasonable  diligence  to  the  front  plat- 
form, and  was  injured,  while  aligliting,  by  tlie  starting  of  the  train, 
it  is  error  to  direct  a  verdict  in  defcudaurs  r.noi-,  llitxigh  its  evi- 
dence is  that  she  did  not  start  l.  "  m.  i  was  in  mo- 
tion, and  that  she  jumped  from  it  uuiir  n  ,1  iiic  mg.  Alford^v. 
Railway  Co.,  86  Wis.  235,  56  N.  W.  743.  Evidence  by  plaintiff  that 
after  the  car  had  slackened  speed,  and  while  he  was  waiting  ou  tlu» 
car  steps  to  get  off,  it  made  a  sudden  start  forward,  and  threw  him 
off,  will  uphold  a  verdict  in  his  favor,  though  defendant's  witnesses 
all  testify  that  he  got  off  the  car  while  in  motion.  Ganley  v.  Rail- 
road Co.,  55  Ilun,  605,*  7  N.  Y.  Supp.  854.  Plaintiff  testified  that,  as 
she  was  about  to  ascend  the  steps  of  the  car,  the  brakeman  sprang 
upon  the  steps  in  front  of  her,  and  the  start  he  gave  her  caused  her 
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Sometimes,  however,  there  is  a  conflict  not  only  be- 
tween witnesses,  but  also  with  physical  facts  or  the 
laws  of  nature.  In  an  action  for  injuries  to  a  passen- 
ger on  an  electric  car,  plaintiff  claimed  that,  while  he 
was  sitting  in  a  seat  facing  towards  the  front  of  the 

to  fall.  The  brakeman  testified  that  in  attempting  to  get  on  the 
train  she  made' a  short  step,  and  slipped  and  fell  on  the  step;  that 
he  was  standing  behind  her;  and  that  he  then  assisted  her  to  her 
feet,  and  into  the  car.  Held,  that  plaintiff's  testimony,  though  un- 
corroborated and  flatly  contradicted,  showed  the  accident  to  have 
been  due  to  the  brakeman's  negligent  conduct,  and  the  case  was  for 
the  jury.  Philadelphia,  W.  &  B.  R.  Co.  v.  Alvord,  128  Pa.  St.  42, 
IS  Atl.  391.  Plaintiff,  attempting  to  get  on  a  moving  street  car,  fell, 
and  was  dragged  some  distance  before  the  car  was  stopped.  His  tes- 
timony and  that  of  several  witnesses  was  that  the  driver  paid  no  at- 
tention to  him,  that  the  car  was  moving  along  in  the  usual  manner, 
tlie  wheels  turning,  and  that  the  car  was  finally  stopped  by  persons 
on  the  street  catching  hold  of  the  horses.  The  driver  testified  that 
the  car  was  on  a  down  grade  on  a  slippery  track  in  the  winter  time, 
that  he  set  the  brakes  as  soon  as  he  heard  the  signal  to  stop,  and  that 
the  car  slid  along  the  track.  Several  witnesses  testified  that  in  the 
winter  time,  when  the  track  was  s,lippery,  cars  would  slide  at  that 
place  with  the  brakes  set.  Held,  that  the  question  whether  the  car 
slid  on  the  occasion  in  question  was  for  the  jury,  and  that  it  was 
error  for  the  court  to  charge  that  the  jm*y  must  take  it  as  an  estab- 
lished fact  that  iu  the  winter  season  care  will  slide  at  that  point. 
Wootlward  v.  Railway  Co.,  71  Wis.  625,  38  N.  W'.  347.  A  passenger 
on  an  open  horse  car  was  kicked  by  a  horse  which  was  led  along  the 
tracli  by  a  man  riding  another  horse,  going  in  the  same  direction  as 
the  car.  IMaintiff  testified  that  the  driver  ran  the  car  against  the 
led  horse,  causing  it  to  kick  him  in  the  left  knee.  His  testimony  as 
to  how  the  horse  came  to  kick  was  contradicted  by  all  the  other  wit- 
nesses, seven  in  number;  but,  of  these,  two  were  the  driver  and  the 
conductor  of  the  car,  and  the  testimony  of  the  others  was  not  posi- 
tive, and  in  some  particulars  not  consistent.  Held,  that  a  dismissal 
of  the  complaint  was  improper,  as  the  question  of  the  improbability  of 
plaintiff's  testimony  was  for  the  jury.  Walker  v.  Raili'oad  Co.  (City 
Ct.  Brook.)  11  X.  Y.  ."^upp.  742.  Several  witnesses  for  plaintiff  testi- 
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car,  it  gave  a  sudden  jerk  forward,  which  threw  him 
out  of  the  side  of  the  car.  It  was  liehl  that  snch  evi- 
dence was  not  sufficient  to  charoe  defendant  with  neg- 
ligence, as  the  natural  result  of  such  a  jerk  would  be, 
not  to  throw  plaintiff  off,  unless  he  was  sitting  in  a 
careless  manner,  but  to  throw  him  against  the  back  of 
the  seat  in  which  he  was  sitting.-  Plaintiff  testified 
that  while  stealing  a  ride,  and  while  standing  between 
two  box  cars,  on  a  little  platform  at  the  bottom  of  the 
car,  he  was  kicked  in  the  shoulder  by  a  brakemau 

fied  that  the  ties  at  the  point  where  a  deraihneiit  occurred  were  in 
a  very  rotten  condition,  and  that  the  rail  was  much  worn  and  mashed. 
The  only  evidence  to  rebut  this  was  that  of  aefentlant's  section  boss, 
who  testified  that  he  examined  th^  tracli  a  day  or  so  before  the  acci- 
dent, and  that  the  rail  AA-'as  sound,  but  he  admitted  that  one  of  the  ties 
was  somewhat  decayed.  Defendant  did  not  produce  the  brolien  por- 
tion of  the. rail.  Held,  that  a  verdict  for  plaintiff  was  warranted. 
Newman  v.  Railroad  Co.,  38  Fed.  819.  In  an  action  against  Uvo 
railroad  companies  for  injuries  to  a  passenger  in  a  collision  at  a  cross- 
ing of  their  tracks,  one  of  them  cannot  complain  that  a  verdict  against 
the  other  was  contrary  to  the  evidence;  for.  if  itself  guilty  of  negli- 
gence contributing  to  the  injury,  it  is  liable  for  the  entire  damage. 
Kansas  City,  Ft.  S.  &  M.  K.  Co.  v.  Stoner.  2  C.  C.  A.  437,  10  U.  S. 
App.  200,  51  Fed.  G49. 

-  Brennan  v.  Railroad  Co..  12  Misc.  Rep.  570.  .'53  N.  Y.  Supp.  852. 
Plaintiff  and  his  father  both  testified  that  the  train  had  c(-me  to  a 
stop,  and  started  with  a  sudden  jerk  just  as  plaintiff  was  getting  off, 
throwing  him  to  the  grornd,  and  injuring  him.  Other  passengers 
who  got  off  at  the  station  all  united  in  saying  that  the  train  Avas 
stopped  in  the  usual  way.  and  that  tliey  noticed  no  unusual  motion. 
Several  of  them  were  standing  in  the  oar.  and  experienced  no  sud- 
den jar  or  jerk.  The  violence  with  which  plaimilf  and  his  father 
Avere  thrown  off  shoAved  that  the  train  must  have  been  in  rapid  mo- 
ti(jn  at  tlie  time.  Held,  that  the  jury  was  not  justilied  in  finding  in 
plaintiff's  favor,  as  it  conclusively  appeared  that  he  and  his  father 
must  have  been  mistaken  in  their  testimony.  Ohio  &  M.  Ry.  Co.  v. 
Stratton.  78  111.  88. 
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standing  on  top  of  the  car.  It  was  held  that  such  tes- 
timony would  not  support  a  verdict  in  plaintiff's  favor, 
since  it  w^as  a  physical  impossibility  for  a  brakeman  on 
a  moving  car  to  kick  down  three  feet  and  three  inches, 
the  distance  between  the  top  of  the  car  and  the  position 
of  plaintiff's  shoulders.^  But,  where  it  is  undisputed 
that  a  passenger  Avas  tJirown  down  and  injured  by  a 
concussion  of  another  car  with  the  one  in  which  he 
Avas  riding,  the  fact  that  experience  and  the  laws  of 
nature  demonstrate  that  he  could  not  haA^e  fallen  pre-  . 
cisely  in  the  manner  testified  to  by  him  Avill  not  defeat  a 
recovery.* 

§  504.     SAME— BETWEEN  WITNESSES  FOR  SAME 
PARTY. 

A  party  is  not  absolutely  concluded  by  the  testi- 
mony of  a  Avitness  called  in  his  own  behalf,  but  he  may, 
if  he  can,  contradict  him.  Plaintiff  cannot  be  non- 
suited on  the  evidence  of  one  of  his  witnesses  (not  him- 
self) if  he  has  others  who  make  out  for  him  a  case  that  . 
should  go  to  the  jury,  unless  the  result  of  the  whole 
evidence  in  his  behalf  makes  it  clear  that  a  verdict  in 
his  faA'or  cannot  be  sustained.^     So,  where  plaintiff's 

3  Chesapeake  &  O.  R.  Co.  v.  Anderson  (Ya.)  25  S.  E.  947. 

4  Pollard  V.  Railroad  Co.,  7  Bczsw.  (N.  Y.)  4.37.  AVliere  plaintiff 
testifies  that  a  street  car  on  a  cable  road,  when  detached  from  the 
grip  ear,  did  actually  move  on  a  down  grade  while  he  was  attempt- 
ing to  alight,  and  that  such  movement  threw  him  to  the  ground,  the 
C|uestion  of  the  probability  or  possibility  of  the  movement  of  the  car 
is  for  the  jury;  and  it  is  error  for  the  court  to  direct  a  verdict  for 
■defendant     Finn  v.  Railway  Co.,  86  Mich.  74,  4S  N.  AV.  693. 

§  504.      1  Brown  v.  Barnes,  151  Pa.  St.  5G2,  25  Atl.  144. 
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own  testimony  makes  out  a  case  in  his  favor,  the  case 
is  for  the  jury,  though  plaintiff  is  contradicted  bj  an- 
other witness  called  by  himself.^ 

This  rule  that  a  party  may  contradict  his  own  wit- 
ness has  been  applied  even  where  he  himself  is  the 
witness.  Plaintiff,  a  passenger  on  an  open  street  car, 
testified  that,  after  the  car  had  come  to  a  full  stop,  she 
stepped  on  the  running  board,  and  that,  while  in  the 
act  of  alighting,  the  car  suddenly  started,  throwing  her 
to  the  ground.  Defendant's  witnesses  testified  that 
plaintiff  alighted  while  the  car  was  slowing  up  and 
coming  to  a  stop,  and  before  it  had  stopped.  It  was 
held  that,  though  the  jury  should  be  of  opinion  that 
plaintiff's  evidence  as  to  the  car's  having  come  to  a 
full  stop  might  be  untrue,  yet  they  could,  neverthe- 
less, find  in  her  favor,  on  the  theory  that  she  was  in- 
jured by  the  sudden  starting  of  the  car  after  it  had  be- 
gun to  slow  up.^  But,  though  a  party,  w^hen  he  takes 
the  stand  as  a  witness  in  his  own  behalf,  is  not  abso- 
lutely concluded  by  his  own  testimony,  yet  when  he 
testifies  in  a  circumstantial  and  detailed  manner  as 
to  a  fact  peculiarly  within  his  own  knowledge,  which, 
if  believed,  would  prevent  his  recovery,  his  testimony 
is  certainly  not  to  be  entirely  disregarded  on  the  mere 
assumption  that  he  may  have  been  mistaken;  especially 

2  Kohler  v.  Railroad  Co.,  135  Pa.  St.  346,  19  Atl.  1049. 

3  Hill  V.  Railway  Co.,  158  Mass.  458,  33  N.  E.  582.  In  determining 
whether  a  pa.s^enger  used  reasonaole  diligence  in  alighting,  the  de- 
tailed facts  testified  to  by  plaintiff  as  to  her  movements  in  leaving  the 
train  will  warrant  the  jury  in  finding  in  her  favor,  though  she  esti- 
mates the  length  of  the  stop  at  two  or  three  minutes.  Culberson  v. 
Railway  Co..  ."o  yuy.  App.  .5.56. 
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is, this  true  when  he  is  not  recalled  to  explain  or  re- 
tract his  statement.* 

§  505.     SAME  —  SUFFICIENCY    OF    EVIDENCE    AS    TO 
RELATION  OF  CARRIER  AND  PASSENGER. 

Evidence  that  defendant  was  duly  incorporated,  had 
constructed  and  put  in  operation  a  railroad,  ran  trains 
and  transacted  business  on  it,  sold  plaintiff  a  ticket, 
which  was  recognized  by  its  conductor  in  permitting 
plaintiff  to  ride  thereon  without  objection,  is  sufficient 
to  entitle  plaintiff  to  go  to  the  jury  on  the  question 
whether  defendant  was  a  common  carrier  of  passen- 
gers.^ Evidence  that  a  person  was  expected  to  arrive 
home  at  a  certain  time;  that  his  route  was  over  de- 
fendant's railroad;  that  a  passenger  train  on  defend- 
ant's road  broke  through  a  bridge,  and  was  precipi- 
tated into  a  rapid  and  swollen  stream;  that  the  de- 
ceased's bod}',  horribly  mangled,  was  found  two  miles 
down  the  stream  from  the  place  of  the  accident;  and 

4  Sandford  v.  Railroad  Co.,  136  Pa.  St.  84,  20  Atl.  799. 

§  505.  1  Bixby  v.  Railroad  Co.,  49  Vt.  123.  In  an  action  for  in- 
juries to  a  passenger  on  a  railroad  train,  the  evidence  is  sufficient  to 
show  that  defendant  was  the  carrier,  where  it  appears  that  plaintiff 
purchased  her  ticket  from  defendant,  and  that  the  car  in  which  she 
was  riding  had  defendant's  name  on  it.  Kunzmann  v.  Railroad  Co., 
8  Misc.  Rep.  G89,  29  N.  Y.  Supp.  327.  Where  two  street  railroads  are 
oi)t  rated  in  a  city  over  different  streets,  and  the  earnings  are  kept 
distinct,  a  pass,enger  on  the  cars  of  one  company  cannot  recover  for 
Injuries  from  the  other,  though  that  other  undertook  to  compromise 
plaintiffs  claim,  though  the  conductor  of  the  car  on  which  plaintiff 
was  injured  could  not  tell  for  which  corporation  he  worked,  though 
the  same  person  is  manager  of  both  companies,  and  though  the  elec- 
tric power  is  furnished  by  one  company  to  the  other.  Anderson  t. 
Railroad  Co.  (Iowa)  GG  X.  W\  G4. 
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tliat  a  conductor's  check,  issued  by  the  conductor  of 
the  train,  was  found  on  his  body, — warrants  the  jury 
in  finding  that  he  was  a  passenger  on  the  train.^  But 
the  mere  fact  that  a  passenger  was  on  a  steamer  when 
it  collided  with  another  and  sank  in  Long  Island 
Sound,  and  that  his  body  was  found  in  a  morgue  and 
identified  two  days  later,  does  not  so  conclusively  es- 
tablish that  he  lost  his  life  in  the  collision  as  to  war- 
rant the  court  in  directing  a  verdict  in  favor  of  his  rep- 
resentatives in  an  action  for  his  death.  The  question 
is,  at  most,  one  for  the  jury.^ 

§  506.     SAME— TAKING  CASE  FROM  JURY. 

When  there  is  no  evidence  tending  to  prove  the  facts 
ivhich  the  party  on  whom  rests  the  burden  of  proof 
must  establish  in  order  to  recover,  the  court  is  bound, 
on  request,  to  take  the  case  from  the  jury,  either  by  di- 
recting a  verdict  in  favor  of  defendant,  or  by  compel- 
ling plaintiff  to  submit  to  a  compulsory  nonsuit.  In 
some, cases  the  rule  is  stated  to  be  that  when  the  evi- 
dence at  the  trial,  with  all  the  inferences  that  the  jury 
could  justifiably  draw  from  it,  is  so  insufficient  to  sup- 

2  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Thompson,  107  Intl.  442,  456,  8  N. 
E.  IS,  and  9  N.  E.  857.  A  letter  iutrocluced  by  defendant  stating  that 
plaintiff  was  thrown  from  one  of  "'your  cars"  is  suttitient  to  estab- 
lish that  plaintiff  was  a  passenger  on  defendant's  car,  though  plaintiff 
did  not  testify  directly-  that  she  was  in  one  of  defendant's  cars,  and 
though,  after  the  accident,  she  made  a  complaint  at  a  stable  of  an- 
other company.  Deniann  v.  Railroad  Co.,  10  Misc.  Rep.  101,  oO  X. 
y.   Supp.  920. 

"  Providence  &  S.  S.  S.  Co.  v.  Clare's  Adm'x,  127  U.  S.  4.").  S  Sup. 
•Ct.  1U94. 
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port  a  verdict  for  tlie  plaintiff  that  such  a  verdict,  if 
returned,  must  be  set  aside,  the  court  is  not  bound  to 
submit  the  case  to  the  jur^,  but  may  direct  a  verdict 
for  the  defendant.^  But  "there  is  a  difference  between 
the  legal  discretion  of  the  court  to  set  aside  the  verdict 
as  against  the  weight  of  the  evidence,  and  that  obliga- 
tion which  the  court  has  to  withdraw  a  case  from  the 
jury,  or  direct  a  verdict,  for  insufiiciency  of  evidence. 
In  the  latter  case,  it  must  be  so  insufficient  in  fact  as 
to  be  insufficient  in  law,  amounting  to  an  absence  of 
any  material  or  substantial  evidence  which,  if  credited 
by  the  jury,  would  in  law  justify  a  verdict  in  favor  of 
the  other  party;  and  it  is  not  a  proper  test,  of  whether 
the  court  should  direct  a  verdict,  that  the  court,  on 
weighing  the  evidence,  would,  upon  motion,  grant  a 
new  trial.  It  is  the  dut}'  of  the  court,  when  a  motion 
is  made  to  direct  a  verdict,  to  take  that  view  of  the 
evidence  most  favorable  to  the  party  against  whom  it 
is  desired  that  a  verdict  should  be  directed,  and  from 
that  evidence,  and  the  inferences  reasonably  and  jus- 
tifiably to  be  drawn  from  it,  determine  whether  or 
not,  under  the  law,  a  verdict  might  be  found  for  that 
party."  ^  In  Massachusetts  the  rule  is  stated  to  be 
"that  if  the  evidence  is  such  that  the  court  would  set 

§  506.     1  Decbert  v.   Railway   Co.,   17   111.   App.   74;    Spannagle  v. 
Railvi-aj-  Co.,  31  111.  App.  400. 

2  Mt.  Adams  &  E.  P.  I.  Ry.  Co.  v.  Lowery,  20  C.  C.  A.  596,  74  Fed. 
463.  The  court  should  not  direct  a  verdict  in  defendant's  favor, 
though  the  evidence  so  preponderates  in  its  favor  that,  had  the  jury 
found  for  plaintiff,  the  court  would  have  set  the  verdict  aside  as 
against  the  weight  of  the  evidence.  Luhrs  v.  Railroad  Co.  (Sup.i  42 
N.  Y.  Supp.  606,  1101,  lullo\\ iug  Bagley  v.  Bowe,  105  N.  Y.  171,  11 
N.  E.  386. 
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aside  any  number  of  verdicts  rendered  upon  it,  toties 
quoties,  then  the  cause  should  be  taken  from  the  jury 
b^'  instructing  them  to  find  a  verdict  for  the  defend- 
ant. On  the  other  hand,  if  the  evidence  is  such  that, 
though  one  or  U\o  verdicts  rendered  upon  it  would  be 
set  aside  on  motion,  yet  a  second  or  third  verdict  would 
be  suffered  to  stand,  the  cause  should  not  be  taken  from 
the  jury,  Uut  should  be  submitted  to  them  under  in- 
structions." "  Even  a  constituti<mal  prevision  that 
"judges  shall  not  charge  juries  with  regard  to  matters 
of  fact,  but  shall  declare  the  law,"  does  not  prevent  the 
court  from  directing  a  verdict  for  defendant,  if  the  evi- 
dence is  not  legally  sufficient  to  sustain  a  verdict  for 
plaintiff,  and  plaintiff  refuses  to  submit  to  a  nonsuit.* 
But  a  motion  to  direct  a  verdict,  or  a  demurrer  to  the 
evidence,  admits,  not  only  the  truth  of  the  facts  dis- 
closed by  the  testimony,^  but  also  every  inference  in 
favor  of  plaintiff  which  could  be  reasonably  deduced 
from  them.® 

3  Denny  v.  Williams,  5  Allen  (Mass.)  1,  5.  See,  also,  2  Tliomp. 
Trials,  §§  2l!42-225U. 

4  Catlett  V.  Railway  Co.,  57  Ark.  4G1,  21  S.  W.  10G2. 

5  Mobile  &  O.  K.  Co.  v.  MeArtluir,  43  Miss.  180;  Stone  v.  Railroad 
Co.,  47  Iowa.  82. 

«  Harris  v.  Railroad  Co.,  89  Mo.  233,  1  S.  W.  323.  In  an  action  for 
injnrios  sustained  in  a  fall  while  stepijing  from  a  car  step  to  the  sta- 
tion platform,  alleged  to  have  been  caused  by  the  fact  that  there 
was  too  much  space  between  the  car  step  and  the  station  platform, 
a  nonsuit  is  properly  entered,  where  the  only  witness  who  testified 
to  the  space  stated  that  he  thought  it  was  about  16  or  18  inches,  but 
he  could  not  tell  for  sure,  and  it  appeal's  that  plaintiff  could  have 
shown  the  exact  distance  by  actual  measurement.  Rothehild  v.  Rail- 
road, 163  Pa.  St.  49,  29  Atl.  702. 
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§  507.     SAME— DUTY  OF  JUDGE  ON  MOTION  FOR  NEW 

TRIAL. 

Trial  judges  possess  discretionary  power  to  grant 
new  trials.  Hence  a  trial  judge  may  with  propriety 
grant  a  new  trial  in  case  of  serious  doubt,  as  where  he 
is  convinced  that  the  jury  have  not  fully  comprehended 
or  fairly  considered  the  evidence;  and  this,  even  though 
he  might  not  be  justified  in  directing  a  verdict  upon 
the  evidence/  On  this  subject  the  supreme  court  of 
Kansas  has  said:  "He  has  the  same  opportunity  as  the 
jury  for  forming  a  just  estimate  of  the  credence  to  be 
placed  on  the  various  witnesses;  and,  if  it  appears  to 
him  that  tlie  jury  have  found  against  the  weight  of  the 
evidence,  it  is  his  imperative  duty  to  set  the  verdict 
aside.  We  do  not  mean  that  he  is  to  substitute  his  own 
judgment  in  all  cases  for  the  judgment  of  the  jury,  for 
it  is  their  province  to  settle  questions  of  fact;  and  when 
the  evidence  is  nearly  balanced,  or  is  such  that  differ- 
ent minds  would  naturally  and  fairly  come  to  different 
conclusions  thereon,  he  has  no  right  to  disturb  the  find- 
ings of  the  jury,  although  his  own  judgment  might  in- 
cline him  the  other  way.  In  other  words,  the  finding 
of  the  jury  is  to  be  upheld  by  him  as  against  any  mere 
doubts  of  its  correctness.  But  when  his  judgment  tells 
him  it  is  wrong, — that,  Avhether  from  mistake  or  prej- 
udice or  other  cause,  the  jury  have  erred,  and  have 
found  against  the  fair  preponderance  of  the  evidence, 
— then  no  duty  is  more  imperative  than  that  of  setting 

%  507.     1  Denver  Tramway  Co.  v.  Oweus,  20  Colo.  107,  3G  Pac.  848. 
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aside  the  verdict,  and  remanding  the  question  to  an- 
other jury."  ^ 

§  508.     SAME— ON  APPEAL. 

* 

A  verdict  cannot  be  set  aside  on  appeal  merely  on 
the  ground  that  it  is  against  the  weight  of  the  evi- 
dence.^ "Where  there  is  clear  and  positive  testimony 
sustaining  every  essential  fact,  and  the  verdict  has  re- 
ceived the  approval  of  the  trial  court,  the  supreme 
court  will  not  interfere  on  appeal  or  on  error,  even 
though  the  testimony  seems  greatly  to  preponderate 
the  other  way.  In  other  words,  in  cases  brought  here 
on  error  from  a  trial  upon  oral  testimony,  this  court  is 
not  a  trior  of  questions  of  fact."  -  This  rule  is  some- 
times put  to  severe  tests  in  personal  injury  cases.  In 
one  such  case  plaintiff  testified  that  at  about  9  p.  m. 
he  got  on  a  wrong  train  by  mistake;  that  after  riding 
some  distance,  and  after  being  informed  of  his  mis- 
take by  the  conductor,  a  brakemau  caused  the  speed 
of  the  train  to  be  slackened,  and  pushed  him  off  while 
the  train  was  still  in  motion;  that  he  fell,  and  the 
wheels  of  the  car  passed  over  his  left  hand;  and  that 
he  thereafter  attempted  to  walk  back  to  the  city,  was 
picked  up  next  morning,  and  his  hand  was  amputated. 
The  conductor  and  the  trainmen  of  the  train  on  which 
plaintiff  testified  he  took  passage  all  swore  that  no 
such  person  as  plaintiff  was  on  the  train,  nor  any  other 

2  Kansas  Pac.  Ky.  vJo.  v.  Kiiiikel,  17  Kau.  145,  171,  per  Brewer.  J. 
§  508.     1  Evansville,  R.  &  E.   Ky.  Co.  v.  Harriugtou,  82  lud.  534; 
Cuddy  V.  Horn,  46  Mich.  596,  10  N.  ^^'.  ;Jl2. 
-  Kansas  Pae.  Ry.  Co.  v.  Kuukel.  17  Kan.  168. 
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person  who  was  not  properly  on  the  train.  But  the 
conductor  of  another  train  Avliich  left  the  station  in  the 
afternoon  testified  that  plaintiff  was  on  his  train,  that 
he  carried  plaintiff  to  the  next  station,  and  put  him  off 
there  safely.  Thfs  conductor  was  corroborated  by  the 
brakeman  and  a  passenger  on  the  car.  Several  other 
witnesses  testified  that  they  had  seen  plaintiff  at  the 
station  where  he  was  thus  put  off",  during  the  afternoon 
after  this  train  had  passed;  two  or  three  claiming-  to 
have  last  seen  him  on  the  track,  walking  back  towards 
the  first  station.  It  was  held  that  there  was  evidence 
to  support  a  verdict  for  plaintiff,  and  that  two  juries 
having  found  for  him,  and  the  trial  court  having  refused 
to  disturb  the  second  verdict,  the  supreme  court  could 
not  set  it  aside.^ 

Owing,  no  doubt,  to  cases  like  these,  the  general  rule 
first  stated  in  this  section  has  been  modified  in  some 
of  the  courts.  "While  it  is  true  that  a  verdict  will  not 
be  disturbed  by  the  supreme  court  where  there  is  a 
conflict  of  evidence,  yet,  where  the  verdict  is  so  clearly 
against  the  preponderance  of  the  evidence  as  to  amount 
to  a  perversion  of  justice,  it  will  be  set  aside."  *  "The 
fact  that  the  weight  of  the  evidence  is  against  a  verdict 
will  not  of  itself  justify  the  reversal  of  a  judgment 
based  thereon,  if  there  be  evidence  to  sustain  the  ver- 
dict. It  is  only  in  cases  where  the  verdict  is  mani- 
festly wrong  that  the  supreme  court  will  disregard  it 
on  the  ground  that  it  is  against  the  -weight  of  the  evi- 

3  Wabash  Ry.  Ck).  v.  Savage,  110  Ind.  156,  9  N.  E.  85. 

4  Illinois  Cent.  R.  Co.  v.  Claambers,  71  111.  519.  But  since  the  crea- 
tion of  the  appellate  courts  in  Illinois,  the  supreme  court  has  no  power 
to  pass  on  questions  of  fact. 
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dence."  ^  A  verdict  which  has  no  other  support  than 
the  testimony  of  a  deeply-interested  party  to  the  suit, 
in  opposition  to  that  of  five  disinterested,  intelligent, 
and  unimpeached  witnesses,  will  be  regarded  as  so 
manifestly  against  the  weight  of  the  evidence  that  a 
new  trial  will  be  granted." 

One  of  the  most  remarkable  contests  between  a  su- 
preme court  and  successive  juries,  or  rather  plaintiff's 
counsel,  to  be  found  in  the  books,  has  recently  come  to 
an  end  in  Missouri,  and,  what  is  perhaps  more  remarka- 
ble still,  the  supreme  court  acknowledged  itself  van- 
quished. Plaintiff,  a  German  of  mature  years,  tes- 
tified that,  while  riding  on  a  train,  the  conductor  took 
a  seat  behind  him,  and  stated  to  a  fellow  passenger 
that  he  would  tie  plaintiff,  take  his  money,  and  throw 
him  out  of  the  car  window;  and  that  plaintiff,  fright- 
ened by  these  threats,  jumped  from  the  car  while  run- 
ning 40  miles  an  hour.     Plaintiff  was  contradicted  by 

5  Houston  &  T.  C.  Ky.  Co.  v.  Lee,  09  Tex.  55(J,  7  S.  \V.  324.  This 
court  can  inteilere  with  a  verdict  in  an  action  at  law,  on  the  grouud 
that  it  is  against  tlie  weight  of  the  evidence,  only  when  it  is  con- 
vinced that  the  verdict  is  opposed  to  all  the  reasonable  probabilities. 
Such  interference  is  not  wan-anted  merely  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence,  though  plaintiff's  theory 
and  testimony  at  the  trial  were  not  in  consonance  with  admissions 
made  by  him  in  Avritiiig  shortly  after  the  injury,  but  not  amounting 
to  an  estoppel.  Wilburn  v.  Railway  Co.,  48  Mo.  .\pii.  224.  Though 
the  testimony  of  plaintiff  in  a  personal  injury  case  stands  alone,  and 
is  contradicted  by  several  witnesses,  some  of  whom  are  disinterested, 
yet,  if  his  story  is  not  intrinsically  improbable  or  incredible,  a  ver- 
dict in  his  favor  will  not  be  set  aside  on  appeal  as  clearly  against 
the  preponderance  of  the  evidence.  Hardy  v.  Hallway  Co.,  89  Wis. 
1S:5.  61  N.  W.  771. 

6  Pollard  V.  Kalh\ay  Co.,  G2  Me.  93. 
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the  conductor,  and  two  disinterested  persons  in  the 
car,  as  to  the  making  of  the  threats.  The  jury  re- 
turned a  verdict  for  plaintiff.  On  appeal,  the  supreme 
court  set  it  aside  as  unsupported  by  the  evidence." 
Black,  J.,  speaking  for  the  majority,  said:  "Reluctant 
as  we  are  and  should  be  to  interfere  in  such  matters, 
as  this  record  now  stands,  we  can  come  to  no  other 
conclusion  than  this:  That  the  verdict  is  the  result  of 
passion  or  prejudice,  or  that  the  instructions  given  by 
the  court  were  wholly  disregarded.  A  proper  admin- 
istration of  law  demands  a  new  trial."  The  case  was 
accordingly  retried,  and  plaintiff  recovered  another 
verdict.  The  supreme  court  again  set  it  aside;  *  Bar- 
clay, J.,  saying:  "His  story  certainly  borders  closely 
on  the  marvelous.  His  account  of  his  experience 
smacks  somewhat  of  the  incredible."  The  case  was 
again  remanded  for  a  new  trial,  and  plaintiff  recovered 
a  third  verdict.  It  w^as  again  reversed  by  the  supreme 
court, "^ Gantt,  P.  J., saying:  "The  account  given  of  these 
[threats]  by  the  plaintiff  is  so  utterly  at  variance  with 
common  experience  that  one  must  be  credulous,  in- 
deed, who  should  believe  that  they  are  anything  more 
than  the  fantastic  creations  of  a  disordered  brain. 
His  account  is  so  plainly  refuted  by  the  disinterested 
evidence  of  Connelly  and  Little  that  it  is  be^^ond  com- 
prehension that  twelve  intelligent  jurors  should  have 
reached  the  conclusion  they  have  in  this  case."     The 

7  Spohn  V.  Railway  Co.,  87  Mo.  74. 

8  Id.,  101  Mo.  417,  14  S.  W.  880. 
•  Id..  IIG  Mo.  017,  22  S.  W.  090. 
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case  was  again  retried,  and  on  substantially  similar 
evidence  a  fourth  verdict  in  plaintiff's  favor  was  re- 
turned. It  was  finally  permitted  to  stand,  the  su- 
preme court  saying:  "There  is  evidence  to  support  the 
verdict.  The  jury  are  the  exclusive  judges  of  its 
weight  and  the  credibility  of  the  witnesses.  What- 
ever our  opinion  may  have  been,  or  may  now  be,  upon 
this  subject,  it  cannot  stand  in  the  way  of  the  deliber- 
ate judgment  of  that  tribunal  to  whose  conscience,  un- 
der the  solemn  sanctions  of  their  oaths,  tJie  constitu- 
tion and  the  laws  have  intrusted  it,  rendered  without 
prejudice  or  partiality,  of  which,  after  so  many  ver- 
dicts, there  can  now  no  longer  remain  a  shred  of  sus- 
picion." ^^ 

In  New  York,  the  court  of  appeals,  which  is  the  court 
of  last  resort,  has  no  power  whatever  to  review  the 
testimon3\  But  the  general  term  of  the  supreme  court, 
or  the  appellate  division,  as  it  is  now  called,  which 
is  an  intermediate  appellate  tribunal,  has  adopted  this 
rule:  On  appeal  from  an  order  denying  a  new  trial, 
it  is  the  right  and  duty  of  the  general  term  to  reverse 
the  order  when,  in  its  opinion,  upon  the  evidence,  the 
case  of  the  respondent  is  a  fabrication."  Hence, 
where,  upon  the  trial  of  an  action,  the  testimony  of  a 
party  is  wholly  inconsistent  Avith  pv'.ov  statements  made 
by  him,  a  verdict  in  his  favor,  unsupported  except  by 
such  discredited  testimony,  and  opposed  by  all  the  oth- 
er testimony  in  the  case,  should  not  be  permitted  to 

10  Id.,  12'J  Mo.  1.  liG  S.  W.  tJlvJ. 

11  Kummer  v.  Railroad  Co.,  2  Misc.  Hop.  298,  21  N.  Y.  Supp.  '.)41. 
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stand/ ^     These  rules  have  been  enforced  in  the  cases 
cited  in  the  note/^ 

12  Molloy  V.  Railroad  Co.,  10  Daly  (N.  Y.)  453. 

13  Plaintiff  testiiied  that,  while  he  was  standing  on  the  platform  of 
a  street  car,  and  tendering  his  fare  to  the  conductor,  the  latter  threw 
him  off  the  car,  though  there  had  been  no  harsh  words  between  them. 
He  was  corroborated  by  his  24  year  old  son,  who  was  on  the  plat- 
form with  him,  but  who  offered  no  resistance  to  the  conductor.  No 
appeal  for  help  was  made  to  the  other  passengers,  and  they  were  not 
called  on  to  bear  witness  to  the  wrong.  Disinterested  witnesses  tes- 
tified that,  shortly  after  the  accident,  plaintiff  stated  that  he  fell  from 
the  car.  Held,  that  plaintiff's  case  was  a  fabrication,  and  that  a 
verdict  in  his  favor  would  be  set  aside  on  appeal  to  the  general  term. 
Kummer  v.  Railroad  Co.,  2  Misc.  Rep.  298,  21  N.  Y.  Supp.  941.  Plain- 
tiff, a  17  year  old  boy,  testified  that  the  car  on  which  he  was  riding 
came  to  a  full  stop  at  his  request,  and  suddenly  started  while  he  was 
alighting.  He  was  supported  by  only  one  witness,  who  gave  a  vei"y 
confused  and  contradictory  account  of  the  accident.  The  driver  and 
the  conductor  of  the  car  both  testified  that  plaintiff  left  the  car  while 
in  motion,  without  any  request  to  stop  it,  and  five  disinterested  eye- 
witnesses testified  that  the  car  did  not  stop  or  slacken  speed  until 
after  the  accident.  Defendant  further  proved  that  plaintiff  had  made 
repeated  declarations,  shortly  after  the  accident,  that  he  had  jumped 
oft'  the  car  while  in  motion,  as  he  had  done  many  times  before.  Held, 
that  a  finding  by  the  jury  that  plaintiff  was  injured  by  the  sudden 
starting  of  the  car  while  attempting  to  alight  was  against  the  weight 
of  the  evidence,  and  a  verdict  and  judgment  in  his  favor  would  be 
set  aside  on  appeal.  Bernstein  v.  Railroad  Co..  72  Hun.  46,  25  N.  Y. 
Supp.  669.  Plaintiff's  unsupported  testimony  that,  while  trying  to 
enter  a  car  on  an  elevated  railroad,  she  was  pushed  over  by  the 
guard  for  a  refusal  to  place  a  ticket  in  the  ticket  box.  after  she  had 
already  deposited  a  ticket  therein,  was  contradicted  by  the  testi- 
mony of  six  witnesses  (three  disinterested)  that  she  fell  while  at- 
tempting to  get  on  the  train  after  the  gates  were  closed  and  the 
train  had  started.  Held,  that  a  verdict  for  plaintiff  would  be  set 
aside  on  appeal  to  the  general  term.  Mellwitz  v.  Railway  Co.,  62 
Hun,  622,  17  N.  Y.  Supp.  112.  Plaintiff  testified  that  his  injuries 
were  caused  by  the  sudden  starting  of  the  car  while  alighting.  He 
had  himself  reported  the  accident  to  the  company  on  the  day  it  hap- 
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In  Louisiana,  the  rule  is  that  on  questions  of  ^act, 
when  the  evidence  is  conflicting,  and  the  witnesses  of 
credibility,  and  the  testimony  is  almost  equally  balan- 
ced, the  supreme  court  will  not  disturb  the  verdict  of 
the  jury.^*     But  "the  law  of  this  state  imposes  on  us 

pened,  auU  had  then  made  an  affidavit  that  the  ccmdvu-tor  paid  no 
attention  to  hi*  signal  to  stop  the  car.  and  that  he  stepped  from  it 
Avliile  in  motion.  The  conductor,  wlio  had  been  discharged  on  ac- 
count of  this  accident,  also  testified  that  plaintiff  stepped  from  the 
car  in  motion.  Held,  that  a  \erdict  in  plaintiff's  favor  would  be  set 
aside  on  appeal.  Shultz  v.  Railroad  Co.  (Com.  PI.)  2  N.  Y.  Supp. 
693.  The  only  evidence  for  plaintiff  as  to  the  way  in  which  he  was 
injured  while  a  passenger  on  a  ferryboat  was  his  own  testimony, 
which  was  not  cleai*  or  very  satisfactory,  and  which  contradicted 
material  allegations  of  his  complaint.  His  account  of  what  he  was 
doing  some  hours  preceding,  and  of  what  happened  immediately  after, 
the  accident,  was  also  unsatisfactory,  although  the  injury  was  not 
such  as  to  cause  his  apparent  confusion  of  mind  and  want  of  recol- 
lection. He  was  contradicted  by  several  disinterested  witnesses  as 
to  the  circumstances  of  the  accident.  One  of  them  testified  that,  im- 
mediately after  the  accident,  plaintiff  fi-equently  said  it  was  his  own 
fault,  and  this  plaintiff  did  not  explicitly  deny,  but  he  said  he  had 
no  recollection  of  the  subject.  Held,  that  a  verdict  for  plaintiff 
should  be  set  aside  as  against  the  weight  of  the  evidence.  Fash  v. 
Ferry  Co.,  14  Daly  (N.  Y.)  250.  A  verdict  in  plaintiffs  favor  will  be 
set  aside  where  her  account  of  the  accident  is  confused  and  contra- 
dictor/, and  a  written  statement  made  by  her  shortly  after  the  ac- 
cident varies  from  her  testimony  at  the  trial.  Scliulz  v.  Railway  Go. 
(Sup.)  42  N.  Y.  Supp.  710.  But  plaintiff's  testimony  that  a  street 
car  was  stationary  when  he  attempted  to  board  it  will  support  a  ver- 
dict in  his  favor,  though  he  is  contradicted  by  the  conductor  and  an- 
other passenger,  who  testified  that  the  car  was  moving  at  full  speed 
Avhen  plaintiff  got  on,  and  though  a  stat^Mnent  prei)ared  by  one  of  the 
company's  employes,  and  signed  by  plaintiff,  corroborates  the  con- 
ductor, where  plaintiff  testifies  that  he  did  not  know  the  contents  of 
the  statement  when  he  signed  it.  Pohle  v.  Railroad  Co.  (Sup.)  42  N. 
Y.  Supp.  1092. 
14  Odom  V.  Railroad  Co.,  45  I.a..Ann.  12(»l.  14  South.  734. 
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the  duty  of  review inji  their  verdicts  both  on  the  facts 
and  on  the  law;  and,  when  the  evidence  submitted  to 
us  manifestly  fails  to  support  the  verdict,  we  are  bound 
to  reverse  it."  ^^ 

15  Olivier  v.  Railroad  Co..  43  La.  Ann.  804,  9  South.  431.  The  evi- 
dence of  plaintiff  and  a  companion  that  he  was  jolted  from  the  steps 
of  a  car  by  a  violent  jerk  of  the  engine  after  it  had  slowed  down  at 
a  station  will  not  sustain  a  verdict  in  his  favor,  where  the  engineer 
denies  that  he  gave  the  train  any  forward  motion  after  slowing 
down,  and  where  plaintiif.  immediately  after  the  accident,  stated  to 
several  disinterested  witn('sses  that  he  was  hurt  in  an  attempt  to 
jump  from  the  tram  while  in  motion.  Id. 
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CHAPTER  XXXV. 

PRACTICE. 

S  5(H).  Turisdiction  and  Vemie. 

."•10.  Limitation  of  Actions. 

.511.  Survival  of  Cause  of  Action. 

512.  Competency  of  Jurors. 

513.  Argument  of  Counsel. 

514.  Instructions — Province  of  .Tiny. 

515.  Same — Assuming  F'acts  and  Singling  out  Tcf^tiraony. 
5lr>.  Same— Pleading  and  Evidence  to  Support. 

517.  Same — Deliuing  and  Presenting  Issues. 

518.  Same — As  to  Damages. 

519.  Same— Construction  as  a  "Whole. 

520.  Same— Requests  and  Exceptions. 

521.  Verdict. 

§  5C9.     JURISDICTION  AND  VENUE. 

The  common-law  rule  is  tJiat,  where  the  right  of  ac- 
tion is  transitory  in  its  nature,  courts  everywhere, 
where  the  defendant  may  be  lawfully  summoned  to 
api)ear  therein,  have  jurisdiction;  and,  when  the  suit 
is  governed  by  statute  of  the  state  in  which  the  injury 
is  committed,  courts  of  another  state  having  similar 
laws,  or  where  it  is  not  contrary  to  its  public  policy, 
will  enforce  such  law  by  the  rule  of  comity.^  In  Michi- 
gan, however,  it  has  been  held  that  the  exercise  of  such 
jurisdiction  by   foreign   courts  can  only   be  obtained 

§  501).  1  St.  Louis  &  S.  F.  Ry.  Co.  v.  Brown.  ()2  Ark.  254,  35  S.  W, 
22.").  Hence  a  citizen  of  the  Indian  Territory  may  sue  in  Arkansas 
for  a  wrongful  ejection  from  a  train  in  Missouri,  where  the  Missouri 
statute  on  tlie  subject  is  similar  to  the  one  in  Arkansas.  Id.  The 
fac-t  that  a  contract  for  ])assage  was  made  in  another  state  does  not 

(1273) 


§  509  CARRIERS  OF  PASSENGERS.  (Ch.  35 

as  a  matter  of  comity;  and  when,  by  the  pleadings  or 
on  the  trial,  it  appears  that  tribunals  of  one  state  are 
resorted  to  for  the  purpose  of  adjudicating  upon  mere 
personal  torts,  committed  abroad,  between  persons 
who  are  all  residents  where  the  tort  was  committed, 
the  court  may  properly  decline  to  proceed  further. - 
But  as  to  torts  arising  on  a  navigable  river  forming 
the  boundary  between  two  states,  the  courts  of  each 
state  have  concurrent  jurisdiction.  This  jurisdiction 
is  general,  and  includes  the  right  of  legislation,  touch- 
ing all  civil  and  criminal  cases  on  the  river.  Hence  a 
statute  of  Indiana  giving  a  right  of  action  for  wrongful 
death  applies  to  cases  of  death  occurring  on  the  Ohio 
river,  where  that  river  forms  the  boundary  line  of  the 
state.^ 

A  corporation  may  be  sued,  in  the  state  where  it 
was  incorporated,  for  an  injury  to  a  passenger  occur- 
ring in  another  state  while  it  was  operating  its  train 
over  the  track  of  a  foreign  company.*  But,  as  a  gen- 
prevent  the  passenger  from  suing  in  Indiana  for  personal  injuries  re- 
ceived there  through  the  earner's  negligence.  Indiana,  I.  &  I.  R.  Co. 
T.  Masterson  (Ind.  App.)  44  N.  E.  1()<)4. 

2  C4reat  Western  liy.  Co.  v.  Miller,  11)  Mich.  305. 

3  Sherlock  v.  Ailing.  44  Ind.  184.  Under  Civ.  Code  Ky.  §  73,  which 
requires  an  action  against  a  carrier  for  injury  to  a  passenger  to  be 
brought  in  the  county  in  Avhich  defendant  resides,  or  in  the  county 
wliere  the  injury  occurred,  or  in  the  county  in  which  plaintiff  re- 
sides, an  action  for  personal  injury  to  a  passenger  cannot  be  brought 
in  a  county  which  is  neither  the  residence  of  any  of  the  parties,  nor 
the  place  where  the  injuiy  occurred.  Sherrill  v.  Railway  Co.,  89  Ky. 
302,  12  S.  W.  465. 

*  Eureka  Springs  Ry.  v.  Timnions,  51  Ark.  4.59.  11  S.  W.  690.     One 
who  is  injured  in  a  railroad  wreck  in  Mexico  may  maintain  an  ac- 
tion against  the  railroad  company  in  Texas,  where  it  has  its  legal 
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eral  rule,  corporations  cannot  be  sued  in  the  courts  of 
a  state  other  than  that  of  their  incorporation,  except 
on  causes  of  action  arising  within  such  other  state,  or 
on  contracts  entered  into  in  reference  to  a  subject- 
matter  within  that  state.  To  hold  otherwise  would  be 
to  allow  foreign  corporations  to  be  drawn  into  the 
courts  of  the^tate  in  which  they  transact  business  for 
the  adjudication  of  every  contract  they  may  make,  and 
of  every  tort  and  wrong  they  may  be  charged  with  com- 
mitting, even  in  the  state  which  gave  them  being. ^ 
But  under  a  statute  authorizing  suit  to  be  brought 
within  the  state  on  all  claims  against  a  foreign  corpo- 
ration doing  business  within  the  state,  it  may  be  sued 
here  by  a  foreign  administrator  for  the  death  of  a  pas- 
senger in  the  state  where  it  was  chartered.^  So,  in 
Virginia,  it  has  been  held  that  by  leasing  a  railroad 
lying  within  the  state,  and  operating  it  as  owner,  a 
foreign  railroad  becomes  subject  to  suit  in  the  state 
courts  for  an  injury  which  occurred  on  the  leased  road, 
and  that  the  foreign  company  had  no  right  to  remove 
the  suit  to  the  federal  courts.^ 

domicile,  though  it  does  not  appear  that  an  action  would  lie  against 
the  compauy  in  Mexico.  Such  an  action  is  transitory  in  its  nature, 
and  may  be  brought  anywhere  and  everywiiere.  Mexican  Cent.  Ky. 
Co.  V.  Mitten  (Tex.  Civ.  App.)  36  S.  W.  282. 

5  Central  Railroad  &  Banking  Co.  v.  CaiT.  76  Ala.  3SS.  It  was 
accordingly  held  that  a  foreign  railroad  compj^uy  doing  business  in 
Alabama  cannot  be  sued  in  the  courts  of  that  state  by  a  citizen  of  an- 
other state  for  an  injury  sustained  without  the  state,  though  he  was 
at  the  time  being  carried  as  a  passenger  to  a  point  in  Alabama. 

6  South  Carolina  R.  Co.  v.  Nix,  68  Ga.  572. 

7  Baltimore  &  O.  R.  Co.  v.  Noell's  Adm'r.  32  (Jrat.  (Va.)  3f)4.  Balti- 
more &  O.  R.  Co.  V.  Wightman's,  Adm'r,  2<J  (Jrat.  (Va.)  4:51. 
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§  510.     LIMITATION  OF  ACTIONS. 

In  Hew  York  it  is  held  that  the  liability  of  a  carrier 
to  a  passenger  injured  in  consequence  of  some  defect 
in  the  vehicle  is  based  solely  on  negligence,  and  the 
three-year  limitation  fixed  by  statute  ^  for  the  bringing 
of  an  action  to  recover  "damages  for  a  personal  injury 
resulting  from  negligence"  applies.  It  is  immaterial 
whether  the  action  is  in  form  ex  contractu  or  ex  delicto. 
Where  the  source  of  the  injury  complained  of  is  negli- 
gence, the  action  is  barred  if  not  commenced  in  three 
years."  This  statute  likewise  applies  to  a  cause  of  ac- 
tion by  a  husband  for  loss  of  services  of  his  wife  be- 
cause of  personal  injuries  to  her  caused  by  defendant's 
negligence.^ 

The  law  of  the  forum  governs  as  to  the  statute  of 
limitations,  Avhere  the  right  of  action  exists  at  com- 
mon law.  Hence  a  citizen  may  sue  for  a  personal  in- 
jury in  the  courts  of  his  state,  until  barred  b^'  the  stat- 
ute of  that  state,  though  the  injury  occurred  in  an- 
other state,  by  the  statute  of  which  it  would  be  barred 
if  suit  were  brought  tJiere.* 

An  amended  complaint  has,  ordinarily,  relation  to 
the  date  of  the  commencement  of  the  action,  and  is  re- 
garded as  a  matter  occurring  in  the  continuation  or 

§  510.     1  Code  Civ.  Proc.  §  3S3,  subd.  5. 

2  Webber  v.  Railroad  Co.,  lOt)  N.  Y.  311,  10  N.  E.  358;    afflrmiug 
35  Hun  (N.  Y.)  44. 

3  Maxson  v.  Railroad  Co..  112  X.  Y.  559,  20  X.  E.  544;    reversing  48 
Hun  (X.  Y.)  172>  ovenuliug  (Jrotli  v.  Washbiu-n,  34  Hun  (X.  Y.)  oWJ. 

4  AVilliams  v.  Railway  C)..  J 23  Mo.  573,  27  S.  W.  387. 
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progress  of  the  original  cause.  Unless,  therefore,  some 
new  claim  or  title,  not  previously  asserted,  is  set  up  by 
way  of  amendment,  a  plea  of  the  statute  of  limitations 
will  be  determined  with  reference  to  the  date  when  the 
action  was  originally  commenced.'^  An  amended  com- 
plaint W'hiclw proceeds  on  the  theory  that  plaintiff  was 
expelled  from  a  train  Avith  unnecessary  force  involAes 
the  same  transaction  as  the  original  complaint,  which 
proceeded  on  the  theory  that  he  was  wrongfully  ex- 
pelled from  a  train  on  which  he  had  a  right  to  be;  and 
hence  the  fact  that  the  statute  of  limitations  had  run 
when  the  amended  complaint  was  filed  is  immaterial, 
where  it  had  not  run  when  the  original  was  served.*^ 

§  511.     SURVIVAL  OF  CAUSE  OF  ACTION. 

As  a  general  rule,  at  common  law  a  cause  of  action 
arising  out  of  contract  survived,  on  the  death  of  the 
parties,  to  their  personal  representatives;  while  causes 
of  action  in  tort  did  not  survive.  It  seems  to  be  set- 
tled by  the  decisions  that  a  cause  of  action  for  personal 
injuries  to  a  passenger,  in  form  for  breach  of  the  con 
tract  to  carry,  will  survive  the  death  of  the  passenger, 
not  resulting  from  the  injury,  though  it  wouhl  not  if 
the  action  were  formally  in  tort.^  So  wliere  a  passen- 
ger is  assaulted  by  the  driver  of  a  street  car,  and 

5  School  Tosvu  of  Mouticello  v.  Grant,  104  laid.  KJS,  1  N.  E.  302; 
Evans  v.  Nealis.  09  lud.  148;    Sidcner  v.  Galbraith,  03  lud.  89. 

c  Chicago'  St.  L.  &  P.  R.  Co.  v.  Bills.  118  Ind.  222,  20  N.  E.  775. 

§  511.  1  Kelley  v.  Railway  Co..  10  Colo.  455.  27  Pac.  1058;  Pitts- 
turgh  City  v.  Grier,  22  Pa.  St.  05;  Xevin  v.  Car  Co..  100  111.  222; 
Stale.i    V.  .hiincsou,  40  Ind.  15!»;    Lemon  v.  Chan.slor.  08  Mo.  3.53;    3 
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thrown  therefrom,  and  under  the  wheelsj,  receiving  in- 
juries of  which  he  dies,  the  personal  representative 
may  sue  the  company  in  an  action  for  breach  of  con- 
tract, though  the  Kentuck^^  statute  provides  that 
causes  of  action  for  assault  and  battery  shall  not  sur- 
vive.^ 

An  action  by  a  liusband  against  a  carrier  of  passen- 
gers, to  recover  for  loss  of  services  of  his  wife,  and  for 
expenses  paid,  in  consequence  of  injuries  to  her  person, 
resulting  from  defendant's  negligence,  is  an  action  of 
tort,  and  would  at  common  law  abate  at  the  death  of 
the  husband.  Under  the  Revised  Statutes  of  New 
York,  however,  it  survives  to  his  personal  representa- 
tives.^ 

In  an  action  for  personal  injuries,  a  stipulation  sign- 
ed by  defendant's  attorneys,  as  a  condition  for  obtain- 
ing a  continuance,  that  in  case  of  plaintiff's  death  the 
action  should  not  abate,  but  might  be  continued  in  the 
name  of  his  personal  representatives,  is  not  against 
public  policy,  and  is  such  a  condition  as  the  court  had 
power  to  impose,  and  is  therefore  binding  on  defend- 

Suth.  Dam.  pp.  249,  259,  2G8;  Part.  Ry.  Ace.  I^aw,  §  349.  Under 
McClel.  Dig.  Fla.  p.  830,  §  77,  which  provides  that  all  actions  for  per- 
sonal injuries  shall  die  with  the  person,  an  action  in  tort  by  a  pas- 
senger for  personal  injuries  cannot  be  revived,  after  his  death,  by  his 
administratrix.  Jaclisonville  St.  Ry.  Co.  v.  Chappell,  22  Fla.  616,  1 
South.  10. 

2  Winnegar's  Adm'r  v.  Railway  Co.,  85  Ky.  .547,  4  S.  W.  237. 

3  Cregin  v.  Railroad  Co.,  75  N.  Y.  192.  It  is  within  2^  Rev.  St.  N. 
y.  p.  447,  §  1.  preserving  from  abatement  actions  "for  wrongs  done 
to  the  property  rights  and  interests  of  another,"  and  is  not  included  in 
the  exception  of  section  2,  of  actions  on  the  case  for  injuries  "to  the 
person  of  the  plaintiff."'     Id. 

12781 


Ch.  35)  PRACTICE.  §  512 

aiit.*  But  an  appellate  court,  in  granting  a  new  trial 
for  error  of  law  occurring  at  the  trial,  cannot  impose 
any  conditions;  for  example,  that,  in  view  of  plaintiff's 
approaching  death,  the  action  should  not  abate  by  rea- 
son of  his  death.  Such  a  condition  could  be  imposed 
if  defend  a  nt*were  asking  for  a  new  trial  as  a  matter  of 
favor,  or  if  the  new  trial  rested  in  the  discretion  of  the 
court.  But  when  a  party  asks  a  ncAV  trial  as  a  matter 
of  right,  because  some  legal  error  was  committed  on 
tlie  trial,  the  court  has  no  discretion  to  grant  or  with- 
hold it;  but,  finding  error,  is  bound  to  reverse  the  judg- 
ment, and  grant  a  new  trial,  without  imposing  such  a 
condition."' 

g  512.     COMPETENCY  OF  JURORS. 

Stockholders  and  near  relatives  of  stockholders  in  a 
railroad  corporation  are  not  competent  jurors  in  an 
action  against  the  corporation.^  Neither  is  an  em- 
1)1  oye  of  the  corporation;  and  he  should  be  rejected  as 
a  juror,  though  he  has  the  self-confidence  to  swear  that 
he  can  try  the  case  impartially."  But  the  mere  fact 
that  jurors  on  a  second  trial  of  a  personal  injury  suit 
know  the  amount  of  the  first  verdict  does  not  render 
them  incompetent;  and  it  is  immaterial  that  such 
knowledge  was  obtained  from  the  newspapers  while 
the  second  trial  was  in  i)rogress.^ 

4  Cox  V.  Railroad  Co.,  t;3  N.  Y.  414,  reversing  4  Iluii  (.N.  Y.)  17G,  6 
Thomi).  &  C.  (N.  Y.)  405. 

5  Anderson  v.  Railroad  Co.,  r»4  X.  Y.  ;;;!4. 

§  512.      1  (Jeorgia  R.  R.  v.  Cole,  I'A  (ia.  713. 

2  I>ouisviile,  X.  ().  iV:  T.  R.  Co.  v.  :M!isk.  CA  Miss.  7:!S.  2  South.  300. 

3  Shmwood  v.  Railway  Co.,  88  Mich.  108.  50  X.  W.  101. 
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§  513.     ARGUMENT  OF  COUNSEL. 

The  argument  of  counsel  in  addressing  a  jury  should 
be  confined  to  a  discussion  of  the  facts  in  evidence; 
and  when  language  is  used  relating  to  matters  not  in 
evidence,  and  of  a  character  calculated  to  influence  and 
prejudice  the  minds  of  the  jurors  against  the  adverse 
party,  v^  ithout  any  attempt  by  the  court  to  control 
counsel,  the  judgment  will  be  reversed,  especially  in  a 
case  where  the  verdict  seems  excessive.^  A  judicial 
trial  means  a  fair  trial,  and  a  verdict  given  upon  a  trial 
rendered  unfair  by  statements  or  conduct  of  counsel 
cannot  be  sustained.-  In  Ncav  Hampshire  a  verdict 
will  be  set  aside  for  unwarranted  remarks  of  counsel 
to  the  jury  in  closing,  unless  the  presidiug  justice  finds, 
as  matter  of  fact,  that  the  jury  were  not  influenced 
thereby,  or  that  the  effect  ufjon  their  minds  was  wholly 
removed  by  a  retraction  of  counsel,  the  charge  of  the 
court,  or  in  some  other  way.^ 

Instances  where  verdicts  have  been  vitiated  by  im- 
proper remarks  of  counsel  in  his  argument  to  the  jury 

§  513.  1  Galveston,  H.  iV-  H.  K.  Co.  v.  Cooper,  70  Tex.  G7,  8  S.  W. 
(>8.  Whenever,  in  the  argiunent  of  a  case,  counsel  departs  from  the 
record,  and  uses  improper  language  that  is  calciilated  to  intluence  the 
jury  in  rendering  a  verdict  larger  in  amount  than  they  might  other- 
wise do,  and  the  court  does  not  instruct  them  to  disregard  the  im- 
proper language  in  considering  their  verdict,  and  the  verdict  is  such 
that  it  indicates  that  such  language  did  probably  affect  them  in  their 
action  in  arriving  at  a  verdict,  the  case  will  be  reversed  and  remande  1 
for  a  new  trial.  Dillingham  v.  Wood,  8  Tex.  Civ.  App.  71,  27  S.  W. 
1074. 

2  Baldwin  v.  Railway  Co..  G4  X.  H.  r.ix;.  i:>  Atl.  411. 

s  Bullard  v.  ItaiUoad,  04  N.  H.  27,  o  Atl.  838. 
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are  quite  frequent  in  American  jurisprudence.  In  an 
action  against  a  railroad  company  for  personal  injuries, 
counsel  for  plaintiff  should  not  travel  outside  the  rec- 
ord to  refer  to  Jay  Gould  and  modern  railroad  econom- 
ics.* Where  an  order  for  the  physical  examination 
of  plaintiff  i§  obtained  without  any  objection  on  her 
part,  and  the  physicians  testify  to  the  result  at  the 
trial,  it  is  reversible  error  for  plaintiff's  counsel  in  his 
closing  argument  to  denounce  the  order  of  the  court 
and  the  examination  as  an  outrage,  if  the  trial  court 
does  not  suppress  nor  control  the  attorney,  nor  attempt 
to  do  so.'*  A  new  trial  will  be  granted  for  the  miscon- 
duct of  the  attorney  of  the  prevailing  party  in  offering 
prejudicial  and  incompetent  evidence,  and  in  persisting 
in  discussing  the  same  in  his  argument  to  the  jury, 
though  his  offer  was  ruled  out,  and  in  still  persisting  in 
discussing  it,  notwithstanding  the  ruling  of  the  court 
that  he  should  not  do  so.^     So  it  is  error  for  the  court 

4  Williams  v.  Railway  Co.,  123  Mo.  573,  27  S.  W.  387.  In  an  ac- 
tion by  a  passenger  for  personal  injuries,  a  statement  by  plaintiffs 
counsel  tliat  the  law  permits  excessive  passenger  charges,  so  that  the 
railroad  company  may  accumulate  a  fund  for  payment  of  claims  for 
injuries  to  passengers,  is  improper,  and  requires  the  granting  of  a 
new  trial.  Norton  v.  Railway  Co.,  40  Mo.  App.  G42.  It  is  improper 
for  counsel,  in  arguing  a  personal  injury  case  agains,t  a  raili-oad  com- 
pany, to  say  to  the  jury:  "I  have  no  fault  to  find  with  the  railroad 
company,  except  they  will  murder  people  and  kill  innocent  women 
and  children  sometimes."  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.  Story, 
03  111.  App.  239. 

5  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Butcher,  83  Tex.  ;;00,  IS  S.  W.  583. 

«  Belyea  v.  Railway  Co..  61  Minn.  224,  03  N.  W.  G27.     Where  an 

attorney   deliberately  argues   on    matters   outside   of    the   record,    and 

persists  in  so  doing  after  repeated  objections   by  opposing  counsel, 

and  in  the  face  of  admonitions  by  the  trial  court,  the  appellate  court 
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to  permit  counsel  for  plaintiff  in  argument,  over  the 
objection  of  defendant,  to  read  to  the  jury,  on  the  ques- 
tion of  the  measure  of  damages,  extracts  from  reported 
cases,  showing  large  damages  not  excessive. '^ 

But  in  an  action  for  the  expulsion  of  a  passenger,  at- 
tended with  aggravating  circumstances,  a  verdict  for 
Ijlaintiff  will  not  be  set  aside,  because  his  counsel,  in 
addressing  the  jury,  said :  "And  so  I  think,  gentlemen 
of  the  jury,  that  the  conduct  of  this  conductor  and 
these  railroad  emploj'es  shows  that  they  have  become 
like  the  corporation  for  Avliom  they  work;  that  they 
have  become  so  hard-hearted  and  unfeeling  that  they 
have  no  charity-  for  their  fellow  men."  ®  So,  oppro- 
brious epithets  applied  by  counsel  in  his  closing  argu- 
ment to  witnesses  of  the  opposite  side  are  no  ground 
for  a  new  trial,  where  there  is  evidence  to  warrant  their 
application,  though  the  trial  judge  does  not  instruct 
the  jury  to  disregard  them.^ 

will  reverse  a  judgment  in  his  favor,  though  the  jury  has  been  in- 
structed by  the  court  to  disregard  the  remarks.  Wilbm-n  v.  Railway 
Co.,  48  Mo.  App.  224. 

7  Ricketts  V.  Railway  Co.,  33  W.  Va.  433,  10  S.  E.  801,  Where  a 
jury  has  neglected  to  answer  special  questions  submitted  to  them, 
it  is  reversible  error  for  the  counsel  for  the  successful  party  to  in- 
struct them  that  they  should  make  such  answers  conform  to  the  gen- 
eral verdict.     Brassel  v.  Railway  Co.,  101  Mich.  5,  59  N.  W.  426. 

8  Lake  Erie  &  W.  Ry.  Co.  v.  Close,  5  Ind.  App.  444,  32  N.  E.  588. 

9  Cawfield  v.  Railway  Co.,  Ill  N.  C.  597,  16  S.  E.  703.  Where  the 
evidence  shows  that  the  motoneer  in  charge  of  an  electric  car  was 
discharged  three  weeks  after  an  accident  to  his  car,  it  is  not  im- 
proper argument  for  plaintiff's  attorney  to  draw  the  inference  from 
such  facts,  and  to  argue  to  the  jury,  that  the  discharge  of  the  motor- 
man  was  on  account  of  his  carelessness  at  the  time  of  the  accident. 
Sears  v.  Railway  Co.,  6  Wash.  227,  33  Pac.  3S9,  lOSl. 
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It  would  also  seem  to  be  a  sound  rule  that,  when  un- 
fair argument  is  used  in  response  to  a  similar  argu- 
ment used  by  the  adverse  counsel,  and  equally  unau- 
thorized, the  party  provoking  such  a  course  of  argu- 
ment will  not  be  heard  to  complain  on  appeal/" 

So  the  taiat  of  the  unfair  argument  may  be  removed 
by  the  action  of  the  trial  judge.  "It  is  the  settled  doc- 
trine of  this  court  that  proceedings  thus  infected  with 
error  by  argument  outside  of  the  record  may  be  purged 
of  the  infirmity  by  disclaimer  and  withdrawal  on  the 
part  of  counsel,  and  care  on  the  part  of  the  court  in 
cautioning  the  jury  against  according  to  them  any  con- 
sideration or  influence."  ^^  Thus  the  unjustifiable  re- 
marks of  counsel  in  traveling  outside  of  the  record  to 
discredit  a  witness  for  the  opposite  party  is  no  ground 
for  reversal,  where  the  trial  judge  promptly  rebukes 
counsel,  charges  the  jury  to  treat  the  statement  as  un- 
true, and  it  does  not  appear  that  any  injury  resulted  to 
the  adverse  party. ^^ 

Before  an  appellate  court  will  review  arguments  of 
counsel,  it  must  appear  in  the  record  that  a  proper  ob- 
jection was  taken  at  the  trial  to  such  remarks,  and  an 
exception  saved  to  the  ruling  of  the  court  thereon.     A 

10  Texas  &  P.  Ky.  Co.  v.  Garcia,  02  Tex.  285. 

11  Alabama  G.  S.  K.  Co.  v.  Frazier,  93  Ala.  45,  9  South.  303. 

12  Joliet  St.  Ry.  Co.  v.  Call,  143  111.  177,  32  N.  E.  389;  Id.,  42  HI. 
App.  41.  Coun-sel  who  admit  what  facts  an  absent  witness  would 
testify  to  in  order  to  prevent  a  continuance  have  no  right  to  comment 
unfavorably  on  the  absence  of  such  witness;  but,  where  the  judge 
instructs  the  jui-y  to  disregard  such  comment,  and  counsel  for  the  op- 
posite side  has  an  opportunity  afterwards  to  address  tlie  jury,  such 
misconduct  is  no  ground  for  reversal.  Straus  v.  Kailroad  Co.,  86  Mo, 
421. 
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court  may  interfere  and  stop  the  argument  of  counsel 
when  he  is  discussing  matters  outside  of  the  case,  with- 
out objection  or  suggestion  from  opposing  counsel;  and 
such  action  will  be  sustained,  unless  there  is  a  gross 
abuse  of  discretion.  But  a  failure  on  the  part  of  the 
court  to  interfere  when  opposing  counsel  are  present, 
and  do  not  ask  the  interposition  of  the  court,  or  object 
to  the  line  of  argument  pursued,  will  not  entitle  the 
party  represented  hj  such  opposing  counsel  to  a  new 
triah^^  So  it  is  not  sufficient  for  the  bill  of  exceptions 
to  show,  after  the  alleged  improper  remarks,  "Excepted 
to  b}'  counsel,"  where  nothing  is  shown  that  any  excep- 
tions were  interposed,  or  that  the  court  was  called  up- 
on to  make  any  ruling  to  which  the  exceptions  could 
apply/' 

Further  than  this,  the  objections  must  be  renewed  on 
motion  for  a  new  trial,  in  order  to  allow  the  court  be- 
fore which  the  matter  transpired  an  opportunity  of 
passing  on  the  question." 


13  St.  Louis  &  S.  E.  Ry.  Co.  v.  Myrtle,  51  Ind.  566;  Sidekum  v. 
Railway  Co.,  93  Mo.  400,  4  S.  W.  701. 

14  North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  480,  29  N.  E.  899. 
In  his  argument,  counsel  for  plaintiff  severely  criticised  defendant's 
witnesses.  No  exceptions  to  the  arguuaent  were  taken  at  the  time, 
but,  by  permission  of  the  court,  they  were  made  to  the  reporter.  In 
the  charge  the  court  said:  "I  do  not  see  any  occasion  for  any  criti- 
cism on  the  defense  made  in  the  case.  It  was  perfectly  legitimate, 
and,  if  it  satisfies  you.  it  must  be  final;  but  you  are  the  sole  judges 
upon  that  subject."  Held  that,  upon  the  record  as  made,  the  argu- 
ment was  not  ground  for  reversal.  Phippen  v.  Railway  Oo.  (Mich.) 
68  N.  W.  216. 

iBHoneycutt  v.  Railway  Co.,  40  Mo.  App.  674;    International  &  G. 
N.  Ry.  Co.  V.  Irvine,  64  Tex.  529. 
(1284) 


Ch.   o5)  PRACTICE.  §    514 

g  514.     INSTRUCTIONS— PROVINCE  OF  JURY. 

A  wide  diA'ersitj  of  authority  exists  as  to  the  right 
of  the  trial  judge  to  comment  on  the  weight  and  value 
of  evidence  ^iu  his  instructions  to  the  jury.  In  the 
courts  of  the  United  States,  as  in  those  of  England,  the 
judge,  in  submitting  a  case  to  the  jury,  may,  at  his  dis- 
cretion, whenever  he  thinks  it  necessary  to  assist  them 
in  arriving  at  a  conclusion,  comment  upon  the  evi- 
dence, call  their  attention  to  parts  of  it  which  he  thinks 
important,  and  express  his  opinion  on  the  facts;  and 
the  expression  of  such  an  opinion,  when  no  rule  of  law 
is  incorrectly  stated,  and  all  matters  of  fact  are  ulti- 
mately submitted  to  the  determination  of  the  jury, 
cannot  be  reviewed  on  Avrit  of  error.^  So,  in  Pennsyl- 
vania, a  trial  judge  may  express  his  opinion  freely  on 
the  weight  and  value  of  evidence;  and,  Avhen  he  does 
so  without  misleading  or  controlling  the  jury  in  the 
disposition  of  the  facts,  there  is  no  ground  for  re- 
versal.^ But  in  most  of  the  American  states  the  rule 
is  the  other  way,  and  the  trial  judge  is  prohibited  by 

§  514.  1  Vicksbiirg  &  M.  K.  Co.  v.  Putuam,  US  U.  S.  54.5,  553,  7 
Sup.  Ct.  1. 

2  Fredericks  v.  Railroad,  157  Pa.  St.  103,  ,27  Atl.  G89.  Where  the 
evidence  justifies  it,  a  judge  is  under  no  oliligation  to  abstain  from  an 
expression  of  opinion  that  the  testimony  of  two  witnesses,  when  com- 
pared with  the  events,  could  not  have  been  true.  McClintock  v. 
Railroad  Co.,  21  Wkly.  Notes  Cas.  (Pa.)  133.  Where,  in  an  action 
by  a  passenger  against  a  sti-eet  railroad  for  personal  injuries,  the 
trial  judge  has  fully  stated  all  the  direct  evidence  bearing  upon  the 
accident,  a  judgment  on  a  verdict  for  defendant  will  not  be  reversed 
because  the  judge  failed  to  refer  to  rebuttal  evidence  of  a  minor  char- 
acter, and  to  the  effect  tliat  one  of  the  witnesses  to  the  direct  occur- 
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statute  or  constitution  from  charging  juries  in  respect 
to  matters  of  fact/ 

There  is  also  a  decided  conflict  of  authority  as  to  the 
judge's  duty  in  charging  on  the  question  of  negligence. 
In  Pennsylvania  it  is  held  that,  where  the  question  of 
contributory  negligence  is  fairly  raised  upon  the  evi- 
dence, it  is  not  enough  to  charge  generally  that  plain- 
tiff cannot  recover  if  guilty  of  contributory  negligence, 
but  it  is  the  duty  of  the  court  to  explain  to  the  jury,  in 
view  of  the  evidence,  what  Avould  constitute  contribu- 
tory negligence,  and  then  to  instruct  them  that  if  they 
find  such  facts  in  the  case  plaintiff  cannot  recover,  if 
the  accident  resulted  wholly  or  in  part  from  such  con- 
tributory negligence.*  On  the  other  hand,  in  Nebras- 
ka, it  is  held  to  be  improper  for  the  judge  to  state  to 
the  jury  a  circumstance  or  group  of  circumstances  as 
to  which  there  has  been  evidence  on  the  trial,  and  in- 
struct that  such  fact  or  group  of  facts  amount  to  neg- 
ligence per  se.  At  most,  the  jury  should  be  instructed 
that  such  circumstances,  if  established  by  a  prepon- 

rence  had  elsewhere  stated  the  matter  differently  from  his  testimony 
at  the  trial.     Wiuther  v.  Railway,  159  Pa.  St.  628,  28  Atl.  472. 

3  2  Thomp.  Trials,  §  2280  et  seq.;  Moore  v.  Railroad  Co.,  38  S.  C. 
1,  16  S.  E.  781. 

4  New  York,  L.  E.  &  AA',  R.  Co.  v.  Enches,  127  Pa.  St.  316,  17  Atl. 
991.  It  is  not  error  for  the  judge,  after  stating  the  facts  on  which 
the  plaintiff  based  her  right  of  recovery,  and  which,  if  true,  warranted 
him  in  directing  a  verdict  in  her  favor,  to  instruct  the  jury  that  if 
they  found,  from  a  fair  preponderance  of  evidence,  that  such  facts 
were  established,  plaintiff  is  entitled  to  recover.  Sherwood  v.  Rail- 
way Co..  SS  .Mich.  lUS,  5U  N.  W.  101. 
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derance  of  the  evidence,  are  properly  to  be  considered 
in  determining-  the  question  of  negligence.® 


§  515.     SAME— ASSUMING  FACTS  AND  SINGLING  OUT 
♦  TESTIMONY. 

The  court  may  in  its  instructions  to  the  jury  assume 
the  truth  of  a  proposition  which  is  established  by  the 
undisputed  testimony,  but  it  is  manifestly  improper  to 
do  so  where  there  is  any  conflict  in  the  evidence.  Thus, 
where  the  evidence  is  conflicting  as  to  whether  plain- 
tiff was  injured  in  the  spine  and  hips  from  a  fall  in  a 
hole  of  a  station  platform,  it  is  error  for  the  court  in 
its  charge  to  the*jury  to  assume  that  he  was  so  injured.^ 
So,  where  the  issue  is  whether  a  passenger  rightfully 
left  his  car,  and  took  a  position  between  the  main  and 
side  tracks,  when  he  w^as  injured  by  another  train  on 
the  side  track,  it  is  error  for  the  court  to  charge  that 

B  Missouri  Pae.  Ry.  Co.  v.  Baier,  37  Neb.  235,  55  X.  W.  913.  In  au 
action  against  a  street-railway  company  for  damages  caused  by  de- 
fendant's negligence  in  starting  the  car  while  plaintiff  was  alighting, 
an  instruction  that  certain  acts  of  plaintiff  were  "all  that  the  law 
required  of  her,  so  far  as  diligence  on  her  part  in  getting  off  the  car 
is  concerned,"  and  that  under  such  circumstances  the  starting  of  the 
car  is  an  act  of  negligence,  is  erroneous,  as  being  a  comment  on  the 
evidence.  Blair  v.  liailway  Co.,  31  ^lo.  App.  224.  In  an  action  for 
injuries  to  a  passenger,  it  is  erroneous  to  recite  to  the  jury  a  number 
-of  precautions  which  the  defendant  might  have  taken,  and  then  in- 
struct them  that  they  might  determine  whether  any  of  such  precau- 
tions were  reasonable,  and  that,  if  they  were,  the  omission  to  take 
them  would  be  negligence.  Buck  v.  Railway  Co.  (Com.  PI.)  6  N.  Y. 
&nw.  524.    See.  also,  ante,  §  28. 

§  515.      1  Fullerton  v.  Fordyce,  121  .Mo.  1,  25  S.  W.  5S7. 
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"plaintiff  was  rightfully  in  the  space  between  defend- 
ant's tracks."  ^ 

An  instruction  that  the  jury  may  take  into  considera- 
tion plaintiff's  interest  in  the  result  of  the  suit  in  weigh- 
ing the  testimony  is  properly  refused,  as  singling  out 
the  plaintiff,  when  the  same  test  of  credibility  is  ap- 
plicable to  other  witnesses  in  the  case.^ 

§  516.     SAME— PLEADING   AND   EVIDENCE  TO 
SUPPORT. 

Instructions  must  be  based  on  the  pleadings  and  evi- 
dence in  the  case.  Instructions  which  authorize  a  jury 
to  find  a  verdict  against  a  railroad  company  on  negli- 
geuce  not  charged  in  the  declaration  are  erroneous.^ 
So,  where  the  declaration  alleges  that  plaintiff  was 
thrown,  while  alighting  from  a  train,  by  a  sudden  jerk 
of  the  engine,  an  instruction  that  she  can  recover  if  she 
used  reasonable  care  in  alighting  is  error.^     So,  where 

2  Chicago  &  A.  R.  Co.  v.  Rayburn,  153  111.  290,  38  N.  E.  558.  Plain- 
tifE  testified  that,  as  she  was  about  to  asx;encl  the  steps  of  a  car,  a 
brakeinan  sprang  on  the  steps  in  front  of  her,  and  the  start  he  gave 
her  caused  her  to  fall.  Held,  that  it  was  error  to  submit  to  the  jury, 
as  a  fact  in  evidence,  that  plaintiff  testified  that  she  was  pu.she<l  or 
jostled  by  the  brakeman.  Philadelphia,  W.  &  B.  R.  Co.  v.  Alvord, 
129  Pa.  St.  42,  IS  Atl.  391. 

3  Pennsylvania  Co.  v.  Versten,  140  111.  G37,  30  X.  E.  540;  Id.,  41  111. 
App.  345. 

§  516.     1  Chicago  &  A.  R.  Co.  v.  Rayburn.  153  111.  290,  38  N.  E.  558. 

2  Cincinnati,  1.,  St.  L.  &  C.  R.  Co  v.  Dufrain,  36  111.  App.  352.  A 
passenger,  who  was  awakened  when  the  train  approached  his  destina- 
tion, refused  to  get  off,  and  the  conductor  did  not  deem  it  safe  to 
put  him  off,  because  he  was  intoxicated,  and  he  was  carried  along  to 
another  station.  The  next  day  he  boarded  another  train  to  return  to 
Lis  destination,  and  was  ejected  for  his  refusal  to  pay  fare.  Held. 
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the  sole  justification  attempted  by  defendant,  in  its 
pleadings  and  at  the  trial,  of  the  action  of  its  employes 
in  pulling  plaintifl'  from  a  train  already  in  motion,  is 
that  it  was  taken  with  a  view  to  the  personal  safety  of 
plaintiff  hiifiself,  the  court  rightfully  refused  a  request 
that  defendant  had  a  right  to  prevent  plaintiff  from 
entering  the  train  because  his  intoxication  rendered 
him  unfit  to  be  a  passenger.^ 

Bat  the  giving  of  an  instruction  which  has  no  evi- 
dence to  support  it  is  not  prejudicial  eri'or,  where  it  is 
correct  as  an  abstract  proposition,  and  was  not  object 
ed  to  on  the  ground  that  it  was  unsupported  by  the 
evidence.* 


i<  517.     SAME— DEFINING  AND  PRESENTING  ISSUES. 

It  is  the  duty  of  the  trial  judge  to  construe  the  plead- 
ings, and  to  clearly  define  and  distinctly  state  to  the 
jury  the  issues  submitted  to  their  determination.  The 
trial  judge  cannot  perform,  or  rather  evade  perform- 
ance of,  this  duty  by  merely  referring  the  jury  to  the 

in  an  action  for  such  ejection,  where  no  claim  is  made  for  carrying 
him  beyond  his  destination  the  day  before,  tliat  the  court  en-ed  in 
instructing  that  defendant  was  liable  if  it  negligently  carried  plain- 
tiff beyond  his  destination,  and  did  not  give  him  fair  warning  of  the 
train's  an-ival.  Louisville  &  N.  H.  Co.  v.  Lewis  (Ky.)  21  S.  W,  341. 
Where  the  complaint  alleges,  and  plaintiff  testifies  positively,  that  a 
street  car  had  stopped  before  she  attempted  to  alight,  instructions 
that  she  could  recover  if  the  car  was  moving  slowly,  and  was  started 
forward  with  a  jerk,  while  she  was  alighting,  should  not  be  given. 
Gilbertson  v.  Railway  Co.,  14  App.  Div.  2t>4,  43  N.  Y.  Supp.  782. 

3  Harrold  v.  Railroad  Co.,  47  Minn.  17,  49  X.  TV^  389. 

4  McLaughlin  v.  Railroad  Co.  (City  Ct.  Brook.)  12  N.  Y.  Supp.  453. 
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pleadings  to  ascertain  the  issues.    Such  action  on  the 
part  of  the  trial  judge  constitutes  reversible  error/ 

The  court  should  also  present  to  the  jury  all  the  is- 
sues in  the  case.  In  an  action  for  personal  injuries, 
where  defendant  introduces  a  large  amount  of  testi- 
mony to  show  that  plaintiff's  ill  health  is  due  to  a  dis- 
ease of  long  standing,  and  not  to  the  accident  alleged, 
it  is  error  for  the  court  to  ignore  this  question  in  its 
charge  to  the  jury.^  So,  where  the  testimony  of  plain- 
tiff is  so  important  that  his  case  may  turn  upon  it,  and 
his  credibility  is  attacked  by  the  testimony  of  witnesses 
called  to  impeach  him,  it  is  eiTor  for  the  trial  court  to 
give  the  jury  no  instructions  on  the  subject.^  So  it  is 
error  for  a  court  to  enumerate  a  number  of  acts  of 
l)laintilf,  suing  for  personal  injury,  which  it  is  claimed 

§  517.  1  Railway  Co.  v.  Lee,  90  Teuu.  570,  18  S.  W.  286;  Fitz- 
gerald V.  McCarty,  55  loAva,  702,  8  jN.  W.  646;  Bryan  v.  Railwsy  Co., 
63  Iowa,  464,  19  X.  W.  295. 

2  Herstiue  v.  Railroad  Co.,  151  Pa.  St.  244,  25  Atl.  104. 

8  Id.  Plaintiff  had  fallen  from  the  roof  of  a  two-story  building, 
and  sustained  spinal  injuries.  Five  months  later,  when  he  had  re- 
covered to  some  extent,  but  before  he  had  resumed  work  of  any  kind, 
he  rode  on  a  street  car,  which  collided  with  another  car.  The  jar 
did  not  jostle  any  of  the  passengers  from  their  positions,  but  plain- 
tiff, standing  on  the  rear  platform,  was  thrown  forward  against  the 
glass  window  in  front  of  him,  and  the  skin  was  broken  along  the  ridge 
of  his  nose  by  contact  with  the  glass.  No  other  injury  was  visible, 
but  plaintiff  claimed  that  the  spinal  disea.se  was  renewed  by  the  jolt. 
and  the  "jury  awarded  him  ?27,000  damages  against  the  street-cur 
company.  Held,  that  the  judgment  would  be  reversed  for  the  fail- 
ure of  the  ti'ial  judge  to  present  clearly  the  issues  involved,  and  to 
adequately'  present  any  of  them.  Tietz  v.  Traction  Co.,  169  Pa.  St. 
516,  32  Atl.  583. 
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by  defendant  might  have  contributed  to  the  injury,  and 
to  omit  the  mention  of  other  acts  equally  well  estab- 
lished, and  equally  likely  to  have  affected  plaintiff.*  So, 
where  the  petition  claims  exemplary  damages,  and  the 
evidence  dt)es  not  warrant  the  claim,  it  is  the  duty  of 
the  trial  court,  in  its  instructions,  to  withdraw  the 
claim  from  the  jury;  and  its  error  in  failing  so  to  do 
is  not  cured  by  a  mere  declaration  of  plaintiff's  coun- 
sel, in  his  argument  to  the  jury,  that  the  claim  for  ex- 
emplary damages  is  waived.®  But  in  an  action  where 
the  issue  is  whether  plaintiff  negligently  jumped  from 
a  car  in  motion,  and  thus  injured  himself,  it  is  not 
necessary  for  the  judge  to  charge  that  plaintiff's  negli- 
gence must  have  "proximately"  contributed  to  her  in- 
jury in  order  to  bar  a  recovery,  since  there  could  be  no 
question  but  what  her  negligence,  if  any,  was  the  prox- 
imate cause  of  tlie  injury.^ 

§  518.     SAME— AS  TO  DA?tIAGES. 

The  expression,  "Money  is  an  inadequate  recompense 
for  pain,"  though  not  appropriate  in  a  charge  to  the 
jury,  is  not  ground  for  reversal,  where  the  whole  charge 
proceeds  on  the  theory  that  only  compeusatory  dam- 
ages can  be  recovered.^  Nor  is  an  instruction  that  the 
question  of  damages  "is  wholly  and  entirel}'  in  the 
province  of  the  jury,"  if  the  trial  judge  follows  the 

4  :Mi.ssouri,  K.  &  T.  Ry.  Co.  v.  Simnioiis  (Tex.  Civ.  \vv)  33  S.  W. 

lOix;. 
B  luteruatioual  &  G.  N.  Ry.  Co.  v.  Underwood,  G4  Tex.  403. 
6  Craven  v.  Railroad  Co.,  72  Cal.  345,  13  Pac.  878. 
§  518.     1  Morgan  v.  Southern  Pac.  Co.,  95  Cal.  501,  30  Pac  (!01. 
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l^lirase  complained  of,  immediately  and  in  the  same 
sentence,  b}-  a  specific  enumeration  of  the  items  of  dam- 
ages, and  concludes  with  the  direction  that  "all  these, 
taken  together,  would  be  the  amount  the  plaintiff  is 
entitled  to  recover."  ^  But  it  is  error  for  the  court, 
after  instructing  tlie  jury  as  to  the  measure  of  damages 
for  personal  injuries, to  go  on  and  say:  "If  you  can  find 
any  better  ones  than  those  suggested,  you  are  at  lib- 
erty to  adopt  them,  as  the  measure  and  amount  of  dam- 
ages are  entirely  for  you  to  ascertain,  under  all  the  evi- 
dence and  circumstances  in  the  case."  ^ 

Where  a  passenger  seeks  to  recover  for  several  in- 
juries sustained  in  a  railway  accident,  it  is  error  to  in- 
struct that  unless  a  certain  specified  one  of  the  injuries 
was  caused  in  whole  or  in  part  by  the  accident  plaintiff 
could  not  recover,  though  the  jury  were  told  in  anoth- 
er instruction  that,  if  they  found  for  plaintiff,  they 
should  award  him  such  damages  as  would  compensate 
him  for  all  injuries  suffered.* 

2  McCloskey  v.  Railroad,  156  Pa.  St.  254,  27  Atl.  246. 

3  Pennsylyania  K.  Co.  v.  Books,  57  Pa.  St.  339.  In  an  action  for 
personal  injuries  to  a  passenger,  the  court  charged:  "It  is,  of  course, 
difficult  to  give  a  money  value  to  pain  and  suffering.  No  person 
■would  voluntarily  endure  such  pain  and  suffering  as  it  is  proven  Mrs. 
Baker  endured  for  anj'  amount  of  money.  But  it  is  the  duty  of  the 
jurj',  if  they  find  for  the  plaintiff,  to  fix  some  sum  which  would  be  in 
compensation  for  this  pain  and  suffering."  Held  error,  as  its  effect 
was  to  suggest  the  price  in  money  sufficient  to  induce  a  person  to 
undergo  voluntarily  the  pain  and  suffering  complained  of,  as  a  meas- 
ure of  damages  for  having  been  subjected  to  it.  Such  a  standard  is 
inapplicable  in  actions  for  personal  injury  not  wantonly  inflicted. 
Baker  v.  Pennsylvania  Co.,  142  Pa.  St.  503,  21  Atl.  979. 

i  Moore  v.  Railroad  Co.,  69  Iowa,  491,  30  N.  W.  51;    Graham  v. 
Railway  Co.,  39  Minn.  81,  38  X.  W' .  812. 
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§  519.     SAME— CONSTRUCTION  AS  A  WHOLE. 

A  judgment  will  not  be  reversed  for  the  giving  of  an 
imperfect  instruction  which  is  supplemented  bv  some 
other  instructions  in  the  series,  so  that  the  instruc- 
tions, taken  together,  present  the  case  fairh^  to  the 
jury,  and  in  a  manner  not  calculated  to  mislead  them.^ 
Hence,  in  an  action  for  injuries  grounded  on  negligence, 
where  the  question  of  contributory  negligence  is  also 
in  issue,  an  instruction  wliich  presents  a  hypothetical 
state  of  facts,  and  authorizes  a  recovery  by  plaintiff, 
without  including  a  qualification  that  the  jury  must 
find  plaintiff  free  from  contributory  negligence,  is  no 
ground  for  reversal,  where  a  separate  instruction  cor- 
rectly states  the  law  of  contributory  negligence,"  An 
instruction  that  coupling  cars  in  such  a  manner  that 
they  strike  together  with  such  force  as  to  injure  pas- 
sengers sitting  therein  renders  the  company  liable  for 
the  injuries  is  no  ground  for  reversal,  where,  in  other 
parts  of  the  charge,  the  court  repeatedly  stated  that 
plaintiff  cannot  recover  unless  the  injury  was  the  re- 
sult of  negligence  on  the  part  of  the  defendant.* 

§  519.     1  Reilly  v.  Railroad  Co.,  94  Mo.  600,  611,  7  S.  W.  407. 

2  Owens  V.  Railroad  Co.,  95  Mo.  169,  8  S.  W.  3.50,  overruling  Sulli- 
Tan  V.  Railway  Co.,  88  Mo.  182.  See,  also,  Wilburn  v.  Railway  Co.. 
3()  Mo.  App.  203;  Lake  Bi-ie  &  W.  R.  Co.  v.  Moraiu,  140  111.  117,  29 
N.  E.  869. 

8  McCloskey  v.  Railroad,  156  Pa.  St.  2.")4,  27  Atl.  246. 
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§  520.     SAME— REQUESTS  AND  EXCEPTIONS. 

Without  any  request  of  counsel,  or  reminder  of  the 
court  by  counsel,  the  instructions  of  the  court  must  sub- 
stantially embrace  the  rule  of  law  on  the  issues  be- 
tween the  parties  which  the  evidence  makes. ^  If  that 
be  done  substantially,  then,  if  the  charge  be  not  full 
enough  and  clear  enough,  or  omits  something  that 
would  put  one  side  or  the  other  more  fairly  before  the 
jury  than  the  charge  given  does,  the  attention  of  the 
court  must  be  called  thereto,  or  the  party  complaining 
will  not  be  heard  on  appeal.^  Where  the  court's  charge 
is  correct  in  the  abstract,  defendant  must  request  a 
more  specific  instruction  if  it  believes  the  jury  will  be 
misled  by  the  general  language  of  the  charge.* 

Where  a  request  prays  for  instructions  upon  the  le- 
gal effect  of  certain  facts  therein  stated,  which  are 
supported  by  evidence  in  the  case,  it  is  error  to  answer 
the  point  by  simply  submitting  the  facts  to  the  deter- 
mination of  the  jury,  without  giving  them  any  instruc- 
tions as  to  their  duty  in  case  they  should  find  the  facts 

§  520.     1  Central  R.  R.  v.  Harris,  76  Ga.  501;    Herstine  v.  Railroad 
Co.,  151  Pa.  St.  244,  25  Atl.  104. 

2  Central  R.  R.  v.  Harris,  7G  Ga.  501. 

8  Fordyce  v.  Jackson,  56  Ark.  590,  20  S.  W.  528,  597.  Mere  am- 
biguity in  insti'uctions  is  no  ground  for  reversal  wliere  none  have 
been  requested,  unless  there  is  good  reason  to  believe  that  the  jury  has 
in  fact  been  misled.  Lackawanna  &  B.  R.  Co.  v.  Chenewith,  52  Pa. 
St.  382.  As  a  general  rule,  when  specific  instructions  are  not  re- 
quested by  a  proper  point,  and  no  exception  is  taken  to  such  as  were 
given,  there  is  no  error  for  correction.  Germantown  Pass.  Ry.  Co.  v. 
Walling.  97  Pa.  St.  55. 
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to  be  as  stated.*  So  a  general  charge  that  contribu- 
tory negligence  will  defeat  a  recovery  is  not  sufficient 
to  warrant  the  court  in  refusing  a  requested  instruction 
enumerating  the  facts  established  by  the  evidence,  and 
stating  that,  if  the  }uvj  believed  that  they  showed 
plaintiff  did  not  use  reasonable  care,  she  could  not  re- 
cover.^ But  a  party  has  no  right  to  insist  that  instruc- 
tions requested  by  him  should  be  given  as  asked;  and 
the  judge  has  a  right  to  modify  them  as  he  pleases,  pro- 
vided that  they  correctly  state  the  law  as  modified.* 
Instructions  offered  by  the  parties,  but  amended  b}-  the 
court  before  being  given,  are  to  be  considered  as  if 
given  by  the  court  of  its  own  motion;  and  the  fact  that 
counsel  read  them  to  the  jury  will  not  operate  as  a  waiv- 
er of  exceptions  duly  taken  to  the  action  of  the  court.^ 
But  a  party  will  not  be  heard  on  appeal  to  claimthat  the 
trial  court  compelled  him  to  adopt  its  theory  of  the  case 
by  suggesting  that,  if  he  would  prepare  and  ask  certain 
instructions,  they  would  be  given,  since  it  is  the  duty  of 
a  pai-ty  to  ask  instructions  presenting  his  theory  of  the 
case,  and,  if  they  are  refused,  to  save  his  exceptions.^ 
So  a  party  who  himself  requests  the  court  to  instruct 
the  jury  on  a  certain  subject  cannot  afterw^ards  be 
heard  to  say  that  such  subject  was  not  in  the  case  at  all. 
He  may  challenge  the  correctness  of  the  findings  of  the 
jury  on  the  question  of  fact  submitted  to  them  by  the 
instructions,  but  he  cannot  be  heard  to  say  that  it  was 

*  Ham  V.  Canal  Co.,  142  Pa.  St.  617,  21  Atl.  1012. 

^  Gulf,  C.  &  S.  F.  R.  Co.  v.  Fiatt  (Tex.  Civ.  App.)  3G  S.  W.  1029. 

e  Boyce  v.  Stage  Co.,  25  Cal.  400. 

7  Swigert  v.  Railroad  Co.,  75  ilo.  475. 

8  Sharp  V.  Railway  Co.,  114  Mo.  «J4,  20  S.  W.  93. 

(1205) 


§  520  CARRIERS  OF  PASSEXGERS.  (Ch.  35 

error  for  the  court  to  comply  with  his  own  request  in 
submitting  the  question  to  the  jury.® 

Where  a  court  has  assumed  to  incorporate  in  its 
charge  to  the  jury  several  requested  instructions,  and 
has  announced  to  counsel  that  such  requested  instruc- 
tions have  been  given,  an  exception  to  "any  qualifica- 
tion'' of  the  requested  instructions  is  not  sufficient  to 
call  attention  to  the  fact  that  a  qualifying  word  has 
been  added  in  giving  one  of  such  requests/" 

Where  no  exceptions  are  taken  to  the  charge  of  the 
court,  the  charge  becomes  the  law  of  the  case  upon  ap- 
peal in  the  consideration  of  the  evidence  to  support  the 
verdict/^ 

9  Illinois  Cent.  R.  Co.  v.  Latimer,  128  111.  163,  21  N.  E.  7.  While' 
it  is  true  that  interest  affects  the  credibility  of  a  witness,  and  it  is 
proper  that  the  court  in  its  charge  should  call  the  attention  of  the 
jm-y  to  that  fact,  yet  where  it  has  done  so  in  its  general  charge,  and 
has  also,  at  the  instance  of  one  party,  given  a  special  instruction  to 
the  same  effect,  it  is  seiuom  eiTor  to  refuse  an  additional  instruction 
asked  by  the  same  party,  stating  the  law  in  stronger  and  more  em- 
phatic language.     Kansas  Pac.  Ry.  Co.  v.  Kunkel,  17  Kan.  145. 

10  Bishop  v.  Railway  Co.,  48  Minn.  26,  50  N.  W.  927.  On  a  re- 
quest for  instructions  by  defendant,  the  judge  stated  that  he  would 
qualify  one  instruction,  and  counsel  stated  that  he  would  take  no  ex- 
ception to  the  qualification.  When  the  judge  charged  the  jury,  he 
stated  the  qualification  in  wi'iting;  and  defendant  then  said  he  took 
exception.  The  judge  thereupon  remarked  that,  if  defendant  would 
point  out  wherein  the  written  statement  of  the  qualification  differed 
from  the  oral  statement  of  it  assented  to,  the  court  might  revise  the 
phraseology,  but  defendant  declined  to  suggest  any  change.  Held, 
that  the  refusal  of  defendant  to  point  out  the  alleged  vanance  wa-s  a 
waiver  of  any  right  of  exception.  Coleman  v.  Railroad  Co.,  106  Mass. 
160. 

11  Lynn  v.  Southern  Pac.  Co.,  103  Cal.  7,  36  Pac.  lOlS. 
(1296) 
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§  521.     VERDICT. 

The  verdict  mnst  pass  on  all  the  issues  in  the  case, 
and  must  be  intelligible.  In  an  action  against  two 
railroad  companies,  a  verdict,  "We,  the  jury,  find  for 
the  plaintiff  against  the  G.  Co.,  find  for  S.  Co.  damages 
to  the  amount  of  |4,000,"  is  not  sufficiently  certain  to 
support  judgment  for  plaintiif  against  the  G.  Co.^  But 
where  the  caption  of  a  verdict  correctly  gives  the  names 
of  all  the  parties,  an  error  in  plaintiff's  name  in  the 
body  of  the  verdict,  by  substituting  a  "t"  for  an  "1,"  is 
harmless.^ 

The  mere  fact  that  the  jury  reached  a  verdict  by  ag- 
gregating 12  different  sums  and  dividing  by  12,  the 
quotient  corresponding  with  the  verdict,  is  not  suffi- 
cient to  impeach  it;  ^  but  a  preliminary  agreement  that 
such  a  result  shall  be  the  verdict  will  vitiate  it  when  so 
obtained.* 

But  the  affidavit  of  a  juror  cannot  be  received  to  im- 

§  521.  1  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hathaway,  75  Tex.  557,  12  S. 
W.  9m. 

2  Missouri,  K.  &  T.  R.  Co.  v.  Turley  (Indian  Ter.)  37  S.  AV.  52. 
It  is  proper  to  have  a  verdict  reduced  to  proper  form;  and  where  a 
verdict  is  for  plaintiff,  for  loss  of  time,  $00,  actual  damage,  $290,  the 
trial  judge  does  not  err  in  permitting  the  jury  to  correct  it  by  assess- 
ing plaintiff's  damages  at  $350,  where  the  foreman  of  the  jury  states 
it  to  have  been  their  intention  to  return  a  verdict  for  that  sum. 
Houston  &  T.  C.  R.  Co.  v.  Hubbard  (Tex.  Civ.  App.)  37  S.  W.  25. 

3  St.  Clair  v.  Railway  Co.,  29  Mo.  App.  70. 

4  Illinois  Cent.  R.  Co.  v.  Able,  59  111.  131. 
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peach  the  verdict  for  mistake,  or  even  in  respect  to  the 
merits,  nor  prove  irregularities  or  misconduct  either  on 
his  own  part  or  that  of  his  fellows.^ 

5  luternational  &  G.  X.  K.  Co.  v.  (Jordou,  T2  Tex.  44,  11  S.  W.  1033; 
Boyce  v.  Stage  Co.,  2.j  Cal.  4G0. 
(1298) 
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CHAPTER  XXXVI. 

COMrEXSATURY  DAMAGES. 


s:oo 


Personal  Injuries. 

523.  SamV-Bodily  Injury  and  Pain. 

524.  JSamri— Future  Injury  and  Pain. 

525.  Same— Loss  of  Time,  and  Impairment  of  Earning  Capacity. 

526.  Same — Expense  of  Cure. 

527.  Same — Married  Women. 

528.  Same — Recovery  by  Husband  for  Injuries  to  Wife. 

529.  Same — Recovery  by  Parent  for  Injuries,  to  Child. 

530.  Same— Mitigation  of  Damages. 

531.  Mental  Suffering  and  Friglit. 

532.  Same — Illness  or  Insanity  Caused  by  Fright  or  Shock. 

533.  Refusal  to  Accept  Passenger. 

534.  Breach  of  Charter  Party  and  of  Contract  for  Free  Pass. 

535.  Failure  to  Carry  to  Destination,  and  Delay  in  Transportation. 

536.  Carrying  Past  Destination. 
.537.  Ejection. 

538.  Same — Humiliation  and  Mortification. 

539.  Same — Inconvenience. 
.540.  Same— Excessive  Force. 
541.  False  Imprisonment. 

g  522.     PERSONAL  INJURIES. 

In  an  action  for  personal  injuries,  the   elements  of 
damages  are: 

1.  The  bodily  injury  sustained. 

2.  The  pain  suffered. 

3.  The  effect  on  the  health  of  the  sufferer,  accord- 

ing to  its  degree  and  its  probable  duration,  as 
likely  to  be  temporary  or  permanent. 

4.  The  expense  incidental  to  attempts  to  cure,  or 

to  lessen  the  amount  of  the  injury. 
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6.  The  pecuniary  loss  sustained  through  inability 
to  attend  to  a  profession  or  business,  which, 
again,  may  be  of  a  temporary  character,  or 
may  be  such  as  to  incapacitate  the  party  for 
the  remainder  of  his  life.^ 

Formerly,  courts  seem  to  have  been  very  much  at  sea 
as  to  the  elements  to  be  considered  in  arriving  at  dam- 
ages for  personal  injuries.  But  "it  is  now  the  well- 
recognized  rule  of  law  that  the  damages  recoverable  in 
actions  for  personal  injuries  must  be  limited  to  com- 
pensation for  the  pain  suffered,  time  lost,  and  perma- 
nent injuries  occasioned  by  the  negligence  complained 
of.  To  these  may  be  added  expense,  if  any,  necessarily 
incurred  about  being  cured."  ^  In  fixing  the  damages, 
the  jury  ought  to  take  into  consideration  all  the  cir- 
cumstances surrounding  the  case,  including  those  at- 
tending the  injury-;  the  loss  of  time  of  the  plaintiff,  if 
any,  occasioned  by  the  injury;  the  pain  he  has  suffer- 
ed, if  any;  the  money  he  has  expended,  if  any,  to  be 
cured  of  such  injury;  the  business  he  was  engaged  in, 
if  any,  at  the  time  he  was  injured;  and  the  extent  and 
duration  of  the  injury.^ 

§  522.  1  Phillips  v.  Railway  Co.,  4  Q.  B.  Div.  406;  Goble  v.  Rail- 
road Co.,  10  Fed.  Cas.  502. 

2  Jacquin  v.  Cable  Co.,  57  Mo.  App.  320. 

3  Chicago,  R.  I.  &  P.  R.  Co.  v.  Otto.  52  111.  416.  In  actions  for  per- 
sonal injuries,  where  the  damages  to  be  recovered  are  merely  com- 
pensatory, the  extent  of  the  injury  is  an  important  question,  as  well 
as  in  what  respect  the  party  is  incapacitated  from  performing  the 
ordinary  duties  of  life,  and  what  is  the  pecuniary  loss;  making  due 
allowance  for  pain  and  suffering,  and  the  amount  paid  for  medical 
and  surgical  attendance.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Payzant,  87 
111.    125.     In   an   action   for   negligent  injury   to   the   person   of   the 
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Of  course,  the  same  rules  as  to  the  measure  of  dam- 
ages apply,  whether  the  injury  is  inflicted  by  a  cor- 
poration or  by  a  natural  person;  and  it  is  error  to  in- 
struct the  jury  that,  as  against  corporations,  they  are 
not  confined  to  the  same  amount  or  rules  that  obtain 

plaintiff,  he  may  recover  the  expenses  of  his  cure,  the  value  of  the 
time  lost  by  him  during  the  cure,  and  a  fair  compensation  for  the 
physical  and  mental  suffering  caused  by  the  injury,  as  well  as  for  any 
permanent  reduction  of  his  power  to  earn  money.  Florida  Ry.  & 
Nav.  Co.  V.  Webster,  25  Fla.  394,  5  South.  714.  Compensatory  dam- 
ages for  personal  injuries  include,  not  only  the  fair  and  reasonable 
expenses  of  the  cure,  and  the  value  of  time  lost,  but  also  reasonable 
compensation  for  the  bodily  pain  and  suffering  attending  the  injury. 
Ohio  &  M.  Ry.  Co.  v.  Dickerson,  59  Ind.  317.  The  sources  of  dam- 
ages are:  (1)  The  expenses  necessarily  and  properly  incurred  by 
plaintiff  in  procuring  medical  aid  and  attendance,  and  for  nursing,  in 
consequence  of  the  injury,  to  be  assessed  and  found  by  the  jury  from 
the  evidence.  (2)  If  the  plaintiff  was  disabled  by  the  injury  from 
attending  to  his  ordinary  business  and  occupation,  compensation  for 
his  loss  of  time  so  occasioned  by  the  injury,  to  be  assessed  by 
the  jury  from  the  evidence.  (3)  The  pain  and  suffering,  physical 
and  mental,  to  which  the  plaintiff  has  been  subjected  as  a  conse- 
quence of  the  injury,  to  be  assessed  by  the  jury  from  the  evidence. 
TLe  damages  which  the  plaintiff  would  be  entitled  to  recover  under 
this  last  head  are  largely  in  the  discretion  of  the  jury,  but  they  should 
be  proportioned  as  near  as  can  be  to  the  extent  of  the  pain  and  suf- 
fering endured  by  the  plaintiff  as  a  consequence  of  the  injury.  They 
should  in  no  case  be  excessive  in  amount,  but  made  judiciously  com- 
mensurate, in  the  sound  judgment  and  discretion  of  the  jury,  to  the 
pain  and  suffering,  physical  and  mental,  so  endured  by  the  plaintiff" 
as  a  consequence  of  the  injury.  Van  de  Venter  v.  Railway  Co.,  2G 
Fed.  32.  Damages  for  a  personal  injury  consist  of  three  principiil 
items:  First,  the  expenses  to  which  the  injured  person  is  subjected 
by  reason  of  the  injuries  complained  of;  second,  the  inconvenience 
and  suffering  naturally  resulting  from  it;  third,  the  loss  of  earning 
power,  if  any,  and  whether  temporary  or  permanent,  consequent  upon 
the  character  of  the  injury.  Goodhart  v.  Railroad  Co.  (Pa.  Sup.)  35 
Atl.  191. 
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in  suits  between  individuals/  But,  nevertlieless,  ver- 
dicts against  corporations  are  very  apt  to  be  larger  than 
against  natural  persons.  As  said  bj^  the  court  of  appeals 
of  Kentucky:  ^  "When  the  wife  of  the  neighbor,  of 
the  friehd,  of  the  countryman,  proud  of  the  lovely 
character  pictured  by  counsel,  has  been  placed  in  such 
imminent  peril,  and  suffered  so  by  reason  of  the  neglect 
of  one  that  has  no  breath  of  life,  except  as  imparted  by 
the  steam  that  moves  it,  human  sympathy  often  con- 
trols the  judgment,  and  justice  is  not  measured  out  by 
verdicts  and  judgment,  as  it  would  be  between  neighbor 
and  neighbor,  when  like  neglect  results  in  injury." 

In  Pennsylvania,  at  one  time  a  statute  existed  which 
limited  recoveries  for  personal  injuries  to  |3,000.*^  But 
it  was  held  unconstitutional,  on  the  ground  that  noth- 
ing less  than  the  full  amount  of  pecuniary  damage 
which  a  man  suffers  from  an  injury-  to  him  in  his  lands, 
goods,  or  person  fills  the  measure  secured  to  him  in  the 
declaration  of  riiihts.'^ 


4  Illinois  Cent.  R.  Co.  v.  Nelson,  59  111.  110. 

B  Louisville  &  N.  R.  Co.  v.  Long,  1)4  Ky.  410,  417,  22  S.  W.  747. 

6  Act  April  4,  1868  (P.  L.  58). 

7  Thirteenth  &  F.  St.  Pass.  Ry.  v.  Boudrow,  92  Pa.  St.  475;  Cen- 
tral R.  of  N.  J.  V.  Cook,  1  Wkly.  Notes  Cas.  319.  While  this  statute 
was  in  force  the  New  York  court  of  appeals  held  that  where  a  person 
in  New  York  purchases  a  ticket  for  ti'ansportation  between  two  points 
in  the  state,  and  is  injured  on  a  portion  of  the  road  in  Pennsylvania, 
the  amount  of  damages  recoverable  by  him  is  governed  by  the  law 
of  New  York,  and  not  by  the  Pennsylvania  statute.  Dyke  v.  Rail- 
way Co.,  45  N.  Y.  113.  In  Illinois,  a  statute  making  railroad  com- 
panies liable  for  all  expenses  of  the  coroner  and  his  inquest,  and  the 
burial  of  all  persons  who  die  on  their  cars,  or  who  may  be  killed  by 
collision,  or  other  accident  occurring  to  such  cars,  or  otherwise,  was 
held  unconstitutional  and  void,  so  far  as  it  attempted  to  make  such 
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§  523.     SAME— BODILY  INJURY  AND  PAIN. 

The  nature  of  the  injury  is  to  be  considered  in  award- 
ing damages,  and  such  allowance  should  be  made  there- 
for as,  in  view  of  all  the  attending  circumstances,  is 
just  and  reasonable.^  The  destruction  or  injury  of  unj 
function  or  faculty  of  the  human  bod}^  is  an  element 
of  damages,  though  it  may  never  have  been  exercised 
or  used.  "It  is  to  be  assumed  that  every  physical  en- 
dowment, function,  and  capacity  is  of  importance  in  the 
life  of  every  man  and  woman,  and  that  occasion  will 
arise  for  the  exercise  of  each  and  all  of  them.  And  to 
that  extent  to  which  any  function  is  destroyed,  or  its 
discharge  rendered  painful  or  perilous  by  the  wrong- 
ful infliction  of  personal  injury,  is  the  party  complain- 
ing entitled  to  damages.  We  can,  in  other  words,  con- 
ceive of  no  physical  injury  wrongfully  inflicted,  wheth- 
er entailing  pain  only,  or  disfigurement  or  incapacity, 
relative  or  absolute,  to  perform  any  of  the  functions  of 
life,  which  may  not  be  nmde  the  predicate  in  compensa- 
tion for  damages."  -  So  disfigurement,'  especially  of  a 
woman,*  is  an  element  of  damages. 

(.'oiiipanies  liable  in  cases  where  tliey  liave  violated  no  law  or  liave 

been  ffuilty  of  no  neglisenco.     Oliio  iV:  M.  Ky.  Co.  v.  Lackey.  78  111.  ,").";. 

§  5_*;3.      1  Baker  v.  ronnsylvania  Co.,  142  Ta.  St.  .KX?.  21  Atl.  'JT!>. 

2  Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  9  Sonth.  722.  In  tliis 
case  it  was  held  that  the  fact  that  childbearing  is  rendered  perilous  to 
the  life  of  a  j'oung  unmarried  woman  by  reason  of  injuries  sustained 
in  a  railroad  accident  may  be  taken  into  consideration  by  the  jury, 
thoufth  slie  might  never  have  married  or  desired  to  bear  children. 

3  Railway  Co.  v.  Dobbins,  60  Ark.  4S1,  30  S.  W.  SS7,  and  31  S.  W. 
147. 

4  The  Oriflamme,  3  Sawy.  397,  Fed.  Cas.  No.  10,572.     "In  this  coun- 
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Bodily  pain  and  suffering  is  also  an  element,  of  dam- 
ages."' "The  law  guaranties  to  every  person  the  right 
of  personal  security,  which  includes  the  uninterrupted 
enjoyment  of  his  life  and  limbs,  of  his  health  and  repu- 
tation; and  he  who,  by  a  willful  or  a  culpably  negli- 
gent act,  deprives  him  of  these  blessings,  or  interferes 
with  tJie  full  enjoyment  of  them,  subjects  himself,  in 
addition  to  such  public  punishment  as  the  law  has  pro- 
vided, to  the  liability  of  making  compensation  in  dam- 
try,  at  least,  it  is  still  open  to  every  woman,  however  poor  or  humble, 
to  obtain  a  secure  and  independent  position  in  the  community  by  mar- 
riage. In  that  matter,  which  is  said  to  be  the  chief  end  of  her  exist- 
ence, personal  appearance — comeliness— is  a  cons.ideration  of  compara- 
tive importance  in  the  case  of  every  daughter  of  Eve."     Id. 

5  Ransom  v.  Railroad  Co.,  15  N.  Y.  415;  Hannibal  &  St.  J.  R.  Co. 
V.  Martin,  111  111.  219;  Ball  v.  Mabry,  91  Ga.  781,  18  S.  E.  G4;  TV^est- 
ern  &  A.  R.  Co.  v.  Drysdale,  51  Ga.  G44;  Indianapohs,  B.  &  W.  Ry. 
Co.  V.  Beaver,  41  Ind.  493;  Pennsylvania  R.  Co.  v.  Allen,  53  Pa.  St. 
27G.  The  bodily  pain  and  suffering  is  part  and  parcel  of  the  actual 
injury,  for  which  tlie  injured  party  is  as  much  entitled  to  compensa- 
tion in  damages  as  for  loss  of  time  or  the  outlay  of  money.  It  is 
true,  the  footing  for  a  precise  and  accurate  estimate  of  damages  may 
not  be  quite  as  sure  and  fixed  in  regard  to  it  as  where  loss  has  been 
sustained  in  time  or  money,  and  yet  the  actual  damage  is  no  less 
substantial  and  real.  Morse  v.  Railroad  Co.,  10  Barb.  (N.  Y.)  G'Jl. 
Compensatory  damages  recoverable  for  personal  injuries  are  not  lim- 
ited to  those  injuries  which  impair  or  destroy  the  ability  of  the  per- 
son injured  to  earn  money  for  his  own  support  or  for  the  support  of 
his  family;  but.  in  estimating  such  damages,  pain  and  suffering, 
shattering  of  the  nervous  system,  permanent  physical  injuries  re- 
ducing one  to  the  condition  of  a  hopeless  invalid,  incapacitated  to 
enjoy  the  pleasures  of  life,  whetlier  tlie  person  injured  was  a  wage 
earner  or  not,  are  proper  elements  to  be  considered  by  the  jury  in  as- 
sessing damages,  and  by  the  court  in  entering  judgment  on  the  ver- 
dict. Illinois  Cent.  R.  Co.  v.  Robinson,  58  111.  App.  181. 
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ngea  to  the  aggrieved  party."  "  In  an  action  for  per- 
sonal injuries  necessitating  the  amputation  of  an  arm, 
it  is  competent  for  plaintiff  to  show  that  after  the  am- 

«  Denio,  C.  J.,  in  Ransom  v.  Railroad  Co.,  15  N.  Y.  415.  As  to  the 
amount  of  damages  recoverable  for  pain  and  suffering,  the  supreme 
court  of  Pennsylvania  has  recently  said:  "Pain  and  suffering  are 
not  capable  of  being  exactly  measured  by  an  eiiulvaleut  in  money, 
and  we  have  repeatedly  said  that  they  have  no  market  price.  The 
question  in  any  given  case  is  not  what  it  would  cost  to  hire  some 
one  to  undergo  the  measure  of  pain  alleged  to  have  been  suffered 
by  the  plaintiff,  but  AA'hat,  under  all  the  circumstances,  should  be  al- 
lowed the  plaintiff,  in  addition  to  other  items  of  damage  to  which 
he  is  entitled,  in  consideration  of  suffering  necessarily  so  endured. 
This  should  not  be  estimated  by  a  sentimental  or  fanciful  standard, 
but  in  a  reasonable  manner.  *  *  *  By  way  of  illustration,  let  us 
assume  that  a  plaintiff'  has  been  wholly  disabled  from  labor  for  a 
period  of  20  days  in  consequence  of  an  injury  resulting  from  the  neg- 
ligence of  another.  This  lost  time  is  capable  of  exact  compensation. 
It  will  require  so  much  money  as  the  injured  man  might  have  rea- 
sonably earned  in  the  same  time  by  the  pursuit  of  his  ordinary  call- 
ing. But  let  us  further  assume  that  these  days  of  enforced  idleness 
have  been  days  of  severe  bodily  suffering.  The  question  then  pre- 
Srented  for  the  consideration  of  the  jury  would  be,  what  is  it  reason- 
able to  add  to  the  value  of  the  lost  time,  in  view  of  the  fact  that 
the  days  were  filled  with  pain,  instead  of  being  devoted  to  labor? 
Some  allowance  has  been  held  to  be  proper,  but,  in  answer  to  the 
question,  how  much?  the  only  reply  yet  made  is  that  it  must  be  rea- 
sonable in  amount.  Pain  cannot  be  measured  in  money.  It  is  a  cir- 
cumstance, however,  that  may  be  taken  into  account  in  fixing  the 
allowance  that  should  be  made  to  an  injured  party  by  way  of  dam- 
ages. An  instruction  that  leaves  the  jury  to  regard  it  as  an  inde- 
pendent item  of  damages,  to  be  compensated  by  a  sum  of  money  that 
may  b-e  regarded  as  a  pecuniary  equivalent,  is  not  only  inexact,  but 
it  is  erroneous.  The  word  'compensation,'  in  the  phrase  'compensa- 
tion for  pain  and  suffering,'  is  not  to  be  understood  as  meaning  price 
or  value,  but  as  describing  an  allowance  looking  towards  recompense 
for,  or  made  because  of,  the  suffering  consequent  upon  the  injury." 
Goodhart  v.  Railroad  Co.  (Pa.  Sup.)  35  Atl.  I'Jl. 
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putation  he  experienced  pain,  seemingly  in  the  ampu- 
tated member.  Such  bodily  pain,  though  deceptive,  is 
properlj^  an  element  of  damage.^ 

§  524.     SAME— FUTURE  INJURY  AND  PAIN. 

In  estimating  damages  for  personal  injuries,  the  jury 
is  not  limited  to  past  injury  and  suffering.  The}'  may 
take  into  consideration  all  the  consequences  of  the  in- 
jury, future  as  well  as  past,  when  the  proof  before  them 
renders  it  reasonabh'  certain  that  future  injury  or  suf- 
fering will  ensue.  ^  The  reason  is  that  successive  ac- 
tions cannot  be  brought  by  plaintiff  for  the  recovery 
of  damages  as  they  may  accrue  from  time  to  time,  re- 
sulting from  an  injury  to  the  person,  as  would  be  the 
case  for  a  continuous  wrong  or  a  continuous  tresjiass." 
So,  though  an  injury  is  not  of  a  permanent  character, 
yet  plaintiff  is  entitled  to  recover  for  such  future  pain 
and  suffering  as  it  is  reasonably  certain  from  the  evi- 
dence that  he  will  suffer.^ 

But,  in  all  cases,  to  entitle  such  apprehended  conse- 

1  Hickenbottom  v.  Railroad  Co.,  122  X.  Y.  91,  25  N.  E.  279. 

§  524.  1  Cleveland,  C,  C.  &  I.  R.  Co.  v.  Newell,  104  Ind.  264,  277. 
3  N.  E.  S36;  Bay  Shore  R.  Co.  v.  Harris,  67  Ala.  6;  Holyoke  v.  Rail- 
way, 48  N.  H.  541;  Curtis  v.  Railroad  Co^,  18  N.  Y.  534,  affirming  2i> 
Barb.  (X.  Y.)  282;  Johnson  v.  Railroad  Co.,  47  Minn.  430,  50  X.  W. 
473. 

2  Filer  v.  Railroad  Co..  49  X.  Y.  42. 

3  Fry  V.  Railway  Co.,  45  Iowa.  416;  Union  Pac.  Ry.  Co.  v.  Jones, 
1  C.  C.  A.  282,  49  Fed.  343.  AVhere  an  injury  is  permanent,  and  of 
such  a  nature  as  to  complicate  other  diseases,  should  plaintiff  be  af- 
fected therewith  in  the  future,  plaintiff's  liability  to  suffer  more  from 
other  illnesses  is  an  element  of  damage.  Crank  v.  Railway  Co.,  53 
Hun.  425.  6  X.  Y.  Supp.  229,  affirmed  127  X,  Y.  648,  27  X.  E.  856. 
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qiiences  to  be  considered  by  the  jury,  they  must  be  such 
as,  in  the  ordinary  course  of  nature,  are  reasonably  cer- 
tain to  ensue.  Consequences  which  are  contingent, 
speculative,  or  merel}^  possible,  are  not  proper  to  be 
considered  in  ascertaining  damages.  It  is  not  enough 
that  the  injuries  received  may  develop  into  more  se- 
rious conditions  than  those  which  are  visible  at  the 
time  of  the  injurj',  nor  even  that  they  are  likely  to  de- 
velop. To  entitle  plaintiff  to  recover  damages  for  fu- 
ture apprehended  injuries,  there  must  be  such  a  de- 
gree of  probability  of  their  occurring  as  amount  to  a 
reasonable  certainty  that  they  will  result  from  the  orig- 
inal injury.*  But  evidence  that  plaintiff's  injury  pro- 
duced an  incurable  spinal  disease,  and  that  during  the 
whole  time  from  the  accident  to  the  trial — 19  months — 

4  Strohm  v.  Railroad  Co.,  9G  N.  Y.  305,  reversing  32  Hun  (N.  Y.)  20; 
Meeteer  v.  Railway  Co.,  63  Hun,  533,  IS  N.  Y.  Supp.  501;  Johnson 
V.  Railway  Co.,  52  Hun,  111,  4  N.  Y.  Supp.  S4S;  Reicliman  v.  Rail- 
road Co.,  48  Hun,  620,  1  N.  Y.  Supp.  836;    Bateman  v.  Railroad  Co., 

47  Hun  (N.  Y.)  429;  Matteson  v.  Railroad  Co..  62  Barb.  (N.  Y.)  364; 
Hardy  v.  Railway  Co.,  89  Wis.  183,  61  N.  W.  771;  White  v.  Railway 
Co.,  61  Wis.  536,  21  N.  W.  524.  Future  suffering  which  plaintiff 
Avill  in  reasonable  probability  endure  is  an  element  of  damages,  and 
is  equivalent  to  such  consequences  as  are  reasonably  certain  to  ensue 
from  the  injury.  Hamilton  v.  Railroad  Co.,  17  Mont.  334,  43  Pac. 
713.  In  an  action  for  a  permanent  personal  injury,  the  actual  effects 
down  to  the  time  of  trial  are  provable,  and  whether  those  that  may 
ensue  may  be  taken  into  account  will  depend  on  whether  they  are 
imminent  and  sutficiently  certain.  Chicago  City  Ry.  Co.  v.  Yancey, 
33  111.*  App.  94.  Mere  possibility  of  future  pain  is  not  sufficient  as  a 
basis  for  damages,  but  an  instruction  to  award  damages  for  the  paui 
and  anguish  the  jury  "maj-  believe  from  the  evidence  plaintiff  will 
suffer  in  the  future"  is  not  objectionable.     Bigelow  v.  Railway  Co., 

48  Mo.  App.  367,     See,  also,  ante,  §  469. 
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his  suffering  has  been  continuous,  is  sufficient  to  war- 
rant the  jury  in  allowing  damages  for  future  pain.^ 


§  525.     SAME— LOSS  OF  TIME,  AND  IMPAIRMENT  OF 
EARNING  CAPACITY. 

In  an  action  for  personal  injuries,  the  pecuniary  loss 
which  plaintiff  has  sustained  through  his  consequent 
disability  to  follow  his  usual  calling  or  occupation  is 
an  element  of  damage.^  To  this  end  he  may  show 
the  nature  of  his  employment  or  occupation,  and  the 
amount  of  his  salary  or  earnings.^ 

In  addition  to  this,  the  reduction  which  the  accident 
has  wrought  in  plaintiff's  earning  powers,  whether 
physical  or  mental,  or  both  combined,  is  to  be  con- 
sidered; and,  in  order  to  do  this  properly,  reference 
must  always  be  had  to  the  business  in  which  he  was 
engaged  at  the  time  of  the  accident.^  In  estimating 
these  damages,  it  is  proper  to  take  into  consideration 
plaintiff's  habits  of  industry,  occupation,  opportunities 
for  employment,  health,  and  prospects  of  life;  and  to 
be  goyerned  by  ordinary  human  knowledge  and  expe- 
rience as  to  the  age  at  which  plaintiff  would  likely  haye 

,     E  Weller  v.  Railway  Co.,  53  Hun,  372,  6  N.  Y.  Supp.  320,  affirmed 
127  N.  Y.  669,  28  N.  E.  255. 

§  525.  1  Phillips  v.  Railway  Co.,  5  C.  P.  Div.  280;'  Hayes  v.  Rail- 
road Co.,  15  Mo.  App.  583. 

2  Rio  Grande  W.  Ry.  Co.  v.  Rubenstein,  5  Colo.  App.  121,  3S  Pac. 
76;    Ohio  &  M.  R.  Co.  v.  Hecht,  115  Ind.  443,  17  N.  E.  297. 

3  Pennsylvania  R.  Co.  v.  Dale,  76  Pa.  St.  47;  St.  Louis  S.  W.  Ry. 
Co.  V.  Dobbins,  60  Ark.  481,  30  S.  W.  887,  and  31  S.  W.  147;  Houston 
&  T.  C.  Ry.  Co.  V,  Boehm,  57  Tex.  152. 
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remained  capable  of  labor,  as  shown  by  the  evidence.* 
So  the  kind  and  amonnt  of  physical  labor  plaintiff  was 
accnstomecf  to  perform  before  the  accident  may  be  com- 
pared by  the  jnry  with  that  which  he  has  been  able  to  do 
since,  in  determining  what  compensation  he  should  re- 
ceive for  his  loss  of  physical  and  mental  capacity.^  So 
where  a  personal  injury  has  prevented  plaintiff  from 
pursuing  his  occupation  of  selling  goods  on  commis- 
sion, evidence  as  to  the  amount  of  his  commissions  for 
several  years  prior  to  the  injury  is  competent  on  the 
question  of  damages.*' 

The  true  measure  of  damages  for  permanent  injuries 
incapacitating  plaintiflf  from  following  his  usual  avoca- 
tion is  not  such  sum  as  will  bring  an  annual  interest 
corresponding  with  the  annual  value  of  his  labor,  leav- 
ing the  principal  sum  still  belonging  to  plaintiff's  es- 
tate after  his  death,  but  is  an  amount  which  will  pur- 
chase an  annuity  equal  to  this  interest,  during  the  prob- 
able life  of  the  plaintiff,  calculated  upon  a  reliable 

4  Lonisvillo,  N.  A.  &  C.  Hy.  Co.  v.  Miller,  141  Iiid.  533,  37  N.  E.  3>3. 
I'lit  inquiry  as  to  plaintiff's  accumulated  earnings  is  immaterial. 
Wallace  v.  liailroad  Co.,  104  X.  C.  442,  10  S.  E.  552. 

5  Ballon  v.  Farnnm,  11  Allen  (Mass.)  73.  Where  a  boarding-house 
lieeper  is  injured  by  the  negligent  act  of  a  carrier,  evidence  that  by 
reason  of  the  injuries  she  has  been  unable  to  carry  on  her  business 
is  admissible.  Such  evidence  is  not  an  effort  to  show  loss  of  profits, 
but  loss  of  earning  power  in  her  business  and  occupation.  Malone  v. 
Railroad,  152  Pa.  St.  300,  25  Atl.  (j3n.  Evidence  as  to  what  plaintiff's 
business  (a  contractor  for  painting  of  bull  lings)  was  worth  for  the 
year  preceding  the  injury,  and  what  it  was  afterAvards,  is  competent 
to  show  how  much  his  earning  capacity  has  been  decreased  bj'  reason 
of  the  injury.     Chicago  &,  E.  K.  Co.  v.  Meech,  59  111.  App.  G9. 

0  Illinois  Cent.  R.  Co.  v.  Davidson,  22  C.  C.  A.  3UG,  70  Fed.  517. 
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basis  of  tiie  average  duration  of  human  life."  In  or- 
der to  assist  the  jurj-  in  making  such  estimate,  stand- 
ard life  and  annuity  tables,  showing  at  any  age  the 
probable  duration  of  life,  and  the  present  value  of  a  life 
annuit}',  are  competent  evidence.^  But  the  rules  to  be 
derived  from  such  tables  or  computations  are  not  the 
absolute  guides  of  the  judgment  and  consciences  of  the 
jury.  On  the  contrary,  the  jury  should  award  a  fair 
and  reasonable  compensation,  taking  into  considera- 
tion what  plaintiff's  income  would  probably  have  been, 
how  long  it  would  have  lasted,  and  all  the  contingen- 
cies to  which  it  would  have  been  liable.*^ 

7  Florida  Ry.  &  Xav.  Co.  v.  \Veb.ster,  2.5  Fla.  3!)4,  o  South.  714: 
Houston  &  T.  C.  R.  Co.  v.  Willie,  53  I'ex.  318. 

8  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cooper,  2  Tex.  Civ.  App.  42,  20  S. 
W.  090.     See,  also,  ante.  §  404. 

9  Meksburg  &  M.  R.  Co.  v.  Putnam.  118  U.  S.  .■i4.j.  .554.  7  Sup.  Ct.  1. 
In  Richmond  &  D.  R.  Co.  v.  Allison,  86  C^a.  145,  12  S.  E.  352,  it  was 
said  on  this  subject:  "No  fixed  rule  exists  for  estimating  the  amount 
of  damages  from  permanent  injuries  to  the  person,  because  it  is  im- 
possible to  prove  such  exact  data  as  would  authorize  a  court  to  pre- 
scribe one.  It  is  impossible  for  any  witness  to  testify  to  the  exact 
time  that  the  injured  person  would  have  lived  if  he  had  not  been 
injured.  It  is  impossible  to  say  whether  the  per.son  would  have  re- 
mained in  good  health  during  his  whole  life,  or  whether  he  would 
have  lost  little  or  much  time  by  sickness  or  idleness,  or  the  loss  of 
an  opportunity  to  labor.  It  is  imix)ss,ible  to  .say  whether  he  would 
have  continued  to  earn  the  same  amount  of  money  during  his  whole 
life,  whether  he  would  have  earned  more,  and  how  much  more,  or 
less,  and  how  much  less;  whether  he  woiild  have  remained  in  the 
same  occupation,  or  would  have  abandoned  that  and  pursued  another 
more  lucrative,  or  less  so.  Unless  tliese  and  other  facts  which  might 
,be  enumerated  could  be  shown  to  the  jury,  we  do  not  see  how  a 
fixed  rule  to  measure  the  damagesi  for  a  permanent  injury  could  be 
prescribed  to  the  jury.  It  may  be  said,  however,  that  the  life  tables 
put  in  evidence  would  show  a  man's  expectancy  of  life,  and  that  the 
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But  while  it  is  proper  to  prove  the  age,  health,  habits, 
occupation,  expectation  of  life,  ability  to  labor,  and  the 
probabte  increase  or  diminution  of  that  ability  with 
lapse  of  time,  the  rate  of  wages,  etc.,  and  then  leave  it 
to  the  jnry  to  assess  the  damages,  it  is  improper  to  al- 
low proof  of  a  particular  possibility,  or  even  probability, 
of  any  increase  in  wages  by  appointment  to  a  higher 
public  office,  especially  where  the  appointment  is  some- 
what controlled   by  political  reasons.^*'     So  earnings 

amount  he  was  earning  at  the  time  he  was  injured  would  be  a  suffi- 
cient basis  upon  which  to  prescribe  sucli  a  rule;  but  we  do  not  think 
that  this  would  in  all  cases  be  fair  either  to  the  plaintiff  or  to  the 
railroad  company.  If  the  plaintiff  were  a  young  man  of  character, 
capacity,  and  industry,  and  had  chosen  his  occupation  and  commenced 
its  pursuit,  his  yearly  income  at  tirst  might  be  small,  but  in  a  few 
years  he  might  be  able  to  increase  it  very  largely;  yet,  under  the 
rule  contended  for.  he  would  be  contined  during  his  life  to  the  small 
income  he  was  making  at  the  commencement.  On  the  other  hand, 
if  the  plaintiff!  were  an  aged  or  a  middle-aged  person  making  a  large 
yearly  income,  it  would  be  unfair  to  the  railroad  company  to  take 
that  income  and  his  expectancy  of  life  as  the  sole  basis  to  determine 
the  amount  of  his  recovery,  because  our  experience  shows  that  a 
man  in  declining  years  has  not  ordinarily  the  same  capacity  to  labor 
and  earn  u'oney  as  a  young  man.  It  is  then  that  sickness,  inability, 
and  indisposition  to  Inbor  come  uiion  him  more  and  more  each  year 
as  he  grows  older.  These  and  like  facts  should  then  be  taken  into 
consideration  by  the  jury  in  behalf  of  the' railroad  company.  None  of 
these  things  can  be  proved  with  sudi  exactness  as  would  authorize 
a  court  to  prescribe  a  fixed  rule.  *  *  *  We  therefore  think  it  is 
better  for  both  parties  to  let  the  jury  look  at  these  things  aa  a  whole. 
in  the  light  of  common  sense  and  tlieir  own  experience,  and  let  them 
make  such  a  compensation  in  their  verdict  as  would  be  reasonable  and 
just  to  both  parties,  not  giving  to  the  plaintiff  a  large  sum  with  the 
prrpose  of  enriching  him,  but  compensating  him  for  the  loss  of  money 
which  he  would  probably  earn  had  he  not  been  injured,  and  thereby 
prevented,  by  the  negligence  of  defendant."' 
ly  Richmond  &  D.  K.  Co.  v.  AUi.son,  8(J  CJa.  143,  12  S.  K.  .",r.2.    P.ut  in 

(1311) 


§  525  CARRIERS  OF  PASSENGERS.  (^Ch.  36 

which  result  in  part  from  the  use  of  plaintiff's  capital 
cannot  be  considered  in  estimating  damages  for  a  per- 
sonal injury.  It  is  only  in  cases  where  the  earnings 
proceed  entirely  from  plaintiff's  labor  that  the  impair- 
ment of  earning  capacity  can  be  considered.  ^^  Nor  can 
the  profits  of  a  business  of  which  plaintiff  was  man- 
ager be  shown  as  a  measure  of  his  earning  powers  be- 
fore the  injury.  Profits  derived  from  an  investment  or 
the  management  of  a  business  enterprise  are  not  earn- 
ings. The  word  "earnings"  means  the  fruit  or  reward 
of  labor;  the  price  of  services  performed.  Profits  rep- 
resent the  net  gain  made  from  an  investment,  or  from 
the  prosecution  of  some  business,  after  the  payment  of 
all  expenses  incurred.  The  net  gain  depends  largely 
on  other  circumstances  than  the  earning  capacity  of  the 
persons  managing  the  business. ^^ 

The  party  seeking  to  recover  damages  for  loss  of 
time  should  be  required  to  establish  his  claim  by  com- 
petent evidence. ^^  Nominal  damages  only  can  be  re- 
covered for  loss  of  salary  where  the  evidence,  though  it 
shows  the  fact  of  such  loss,  does  not  show  the  amount 
thereof  in  dollars  and  cents.^'*  This  rule  applies  to  fu- 
ture loss  as  well  as  past  loss.     Before  damages  for  fu- 

lowa  it  has  been  held  that,  in  an  action  for  permanent  personal  in- 
juries which  prevented  plaintiff  from  performing  her  work  aa  a 
stenographer,  it  was  proper  to  show,  as  bearing  on  the  question  of 
damages,  that  under  her  contract  of  employment  she  was  to  receive  an 
increase  of  salary  in  a  short  time  if  her  work  proved  satisfactory. 
Bryant  v.  Bridge  Co.  (Iowa)  07  N.  W.  392. 

11  Johnson  v.  Railway  Co.,  52  Hun,  111,  4  X.  Y.  Supp.  848. 

12  Goodhart  v.  Railroad  Co.  (Pa.  Sup.)  35  Atl.  191. 

13  Winter  v.  Raihvny  Co.,  74  Iowa.  448,  88  N.  W.  154. 

14  Baker  v.  Railroad  Co.,  118  N.  Y.  533,  23  N.  E.  885;    affirming  54 
(1312) 


Ch.   06)  COMPENSATORY    DAMAGES.  §    526 

tiire  pecuniary  loss  can  be  awarded,  there  should  be 
some  proof,  such  as  a  party  can  always  give,  of  his  cir- 
cumstances and  conditions  in  life,  his  earning  powders, 
skill,  and  capacity.^ "*  But  in  Texas  it  is  not  indispen- 
sable that  there  be  positive  evidence  as  to  plaintiff's  age, 
and  the  probable  duration  of  life,  in  assessing  dam- 
ages for  decreased  working  capacity,  where  plaintiff 
testifies  in  person  before  the  jury,  and  is  subject  to  their 
examination,  and  there  are  facts  in  evidence  indicating 
his  age/* 

§  526.     SAME— EXPENSE  OF  CURE. 

The  expense  of  cure  or  of  an  attempted  cure  is  a 
proper  element  of  damage.  One  who  has  incurred  a 
liability  for  medical  services  required  by  reason  of  an 
injury  to  him  may  recover  the  amount,  whether  he  has 
paid  it  or  not.^     The  expense  of  a  trip  and  nurse  hire 

N.  Y.  Super.  Ct.  394;  Klein  v.  Kailroad  Co.,  54  N.  Y.  Super.  Ct.  KM; 
luternational  &  G.  N.  Ky.  Co.  v.  Simcock,  81  Tex.  503,  17  S.  W.  47. 

15  Staal  V.  Railroad  Co.,  107  N.  Y.  G25,  13  N.  E.  G24,  reversing  36 
Hun  (N.  Y.)  2US. 

16  Gainesville,  H.  &  W.  Ry.  Co.  v.  Lacy,  86  Tex.  244,  24  S.  W.  260, 
While,  In  an  action  for  personal  injuries,  the  absence  of  evidence  of 
the  value  of  plaintiff's  earnings  precludes  a  recovery  of  substantial 
damages  for  loss  thereof,  he  is  nevertheless  entitled  to  nominal  dam- 
ages on  that  account;  and,  to  make  an  objection  to  a  recovery  of 
more  than  nominal  damages  for  such  loss  available  tp  defendant,  a 
specific  request  that  only  nominal  damages  can  be  recovered  for  loss 
of  wages  is  necessary.  Seitz  v.  Railroad  Co.  (Com.  PL)  10  N.  Y. 
Supp.  1. 

§  526.     1  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Click  (Tex.  Civ.  App.)  32 

S.  W.  226;    San  Antonio  St.  Ry.  Co.  v.  Muth,  7  Tex.  Civ.  App.  443, 

27  S.  W.  752;    Klein  v.  Thompson,  19  Ohio  St.  571.     But  in  Illinois 

it  has  been  held  that  plaintiff  must  prove  that  he  paid  the  physician's^ 
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reasonably  incurred  in  an  attempt  to  be  cured  of  tlie  in- 
juries is  lilvewise  recoverable."  But  plaintiff  cannot 
recover  for  medical  services  an  amount  in  excess  of 
their  reasonable  value,  though  his  physician  is  em- 
ployed as  an  expert  witness  in  the  case.^ 

It  need  not  affirmatively  appear  that  plaintiff's  phy- 
sician is  a  duly-licensed  practitioner  to  authorize  a  re 
covery  for  his  services,  but  the  fact  that  he  is,  and  for 
a  long-  time  has  been,  practicing  as  a  physician  and 
surgeon  is  sufficient  to  show  prima  facie  that  he  is  law- 
fully authorized  to  do  so/  But  defendant  sliould  be 
permitted  to  prove  the  fact  that  plaintiff's  physician 
has  not  been  licensed,  since,  in  such  a  case,  no  liability 
for  medical  services  would  be  incurred.^ 

Some  courts  hold  that  the  fact  that  attendants  on  an 
injured  pers.on  rendered  their  services  gratuitously 
does  not  bar  a  recovery  for  their  reasonable  value,  when 
such  services  were  necessary  to  ameliorate  his  condi- 
tion and  suffering.  That  they  were  voluntarily  and 
gratuitously  rendered  was  for  his  benefit,  and  not  for 
the  benefit  of  defendant."  But  the  supreme  court  of 
Pennsylvania  has  recently  held  that  in  an  action  for 
j)ersonal  injuries  plaintiff  cannot  recover  the  value  of 

1)ill.  that  he  necessarily  iucurred  it,  and  that  it  was  reasonable. 
Korth  Chicago  St.  Ky,  Co.  v.  Cotton,  140  111.  4SG,  29  N.  E.  809. 

2  Sherwood  ,v.  Railway  Co.,  8l>  Mich.  374,  4G  N.  W.  773. 

3  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Campbell.  70  Tex.  174,  13  S.  W.  19. 

4  North  Chicago  St.  Ry.  Co.  v.  Cotton.  140  111.  4SG,  499,  29  X.  E.  S99. 
r.  San  Antonio  St.  Ry.  Co.  v.  Muth,  7  Tex.  Civ.  App.  443,  27  S.  W. 

752. 

c  Pennsylvania  Co.  v.  :\Iarion.  104  Ind.  239,  3  X.  E.  874;    Klein  v. 
Thompson,  19  Ohio  St.  '>(>[);    The  D.  S.  Ciregory,  2  Ben.  220.  Fed.  Cas. 
No.  4,100;    Cunningham  v.  Railroad  Co.,  102  lud.  478,  1  N.  E.  800. 
(1314) 


Cll.    oG)  COMPENSATORY    DAMAGES.  §    52(5 

services  of  members  of  bis  family  in  nursing  him,  in  the 
absence  of  an  express  agreement  on  his  part  to  pay 
therefor.  The  court  said:  "The  plaintiff  cannot  re- 
cover for  the  nursing  and  attendance  of  the  members  of 
his  own  household,  unless  they  are  hired  servants.  The 
care  of  his  wife  and  minor  children  in  ministering  to  his 
needs  involves  the  performance  of  the  ordinary  offices 
of  affection,  which  is  their  duty;  but  it  involves  no  le- 
gal liability  on  his  part,  and  therefore  affords  no  basis 
for  a  claim  against  a  defendant  for  expenses  incurred. 
A  man  may  hire  his  own  adult  children  to  work  for 
him  in  the  same  manner  and  with  the  same  effect  that 
he  may  hire  other  persons,  but,  in  the  absence  of  an  ex- 
press contract,  the  law  will  not  presume  one,  so  long  as 
the  family  relation  continues."  ^  But  to  authorize  a 
recover^'  for  medicines  and  medical  treatment,  it  is  not 
sufficient  to  show  that  they  were  reasonably  and  neces- 
sarily employed,  but  there  must  be  evidence  as  to  their 
value. ^  Where  damages  are  susceptible  of  proof  with 
approximate  accuracy,  and  may  be  measured  with  some 
dejiree  of  certainty,  they  should  not  be  left  to  the  guess 
of  the  jury  even  in  actions  ex  delicto.® 

7  Goodhart  v.  Kailioad  Co.  (ir-a.  Sup.)  o5  Atl.  101.  Seo,  also,  Clii- 
caso,  B.  cV:  Q.  K.  Co.  v.  .Johnson,  24  111.  App.  408.  Attornej-'s  foes 
are  not  recoverable  in  an  attiou  for  personal  injuries.  Atchison,  T. 
&  S.  F.  It.  Co.  V.  Stewart.  53  Kan.  667,  41  Pac.  061. 

^^  Eckerd  v.  Railway  Co.,  70  Iowa,  353,  30  N.  W.  615;  Reed  v.  Ilail- 
road  Co.,  57  Iowa.  Si.  10  N.  W.  285;  Smith  v.  Railroad  Co.,  108  Mo. 
L'44.  IS  S.  W.  *J71;  Cull)eraon  v.  Railway  Co.,  50  Mo.  App.  556;  Mad- 
den V.  Railway  Co.,  Id.  nm;  North  Chicago  St.  R.  Co.  v.  Cook,  145 
HI.  551,  33  X.  E.  958;  Cousins  v.  Railway  Co..  !)6  Midi.  386,  50  N. 
AV.  14. 

u  Duke  V.  Railway  Co.,  99  Mo.  347,  12  S.  W.  030.     For  breaking  an 
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§  527.     SAME— MARRIED  WOMEN. 

Tlie  measure  of  damages  for  injuries  to  the  person  of 
a  married  woman  differs  in  no  respect  from  that  ap- 
jjlicable  to  other  persons,  so  far  as  bodily  injury  and 
pain  are  concerned.  Where  the  injury  produces  a  mis- 
carriage, the  prospective  earnings  of  the  child  and  the 
loss  of  its  society  are  not  proper  elements  of  damage; 
but  the  jury  m.aj  take  into  account  the  mother's  phys- 
ical and  mental  pain  consequent  on  the  miscarriage.^ 

At  common  law,  however,  the  wife's  services  and  so 
ciety  belonged  to  the  husband,  and  he  alone  could  sue 
for  their  loss.  Hence  they  could  not  be  included  as  ele- 
ments of  damage  in  an  action  by  husband  and  wife 
jointly  for  her  injuries."  This  principle  still  obtains 
in  most  of  the  states,  notwithstanding  the  married  wo- 
men's statutes.  A  married  woman  engaged  in  the  or- 
dinary duties  of  a  housewife,  and  not  in  any  independ- 
ent employment,  cannot  recover  for  loss  of  time  occa- 
sioned by  a  personal  injury,  the  right  of  action  there- 
for belonging  to  her  husband.^  But  under  a  statute 
which  provides  that  all  rights  of  action  which  may  be 

artificial  limb  the  passenger  can  recover  only  its  value,  and  evidence 
that  he  paid  $200  for  a  new  one  is  not  sufficient  to  permit  the  recov- 
ery of  any  sum  for  the  old  one.  North  Chicago  St.  Ry.  Co.  v.  Cotton, 
140  111.  486,  29  N.  E.  899. 

§  527.  1  Tunnicliffe  v.  Railway  Co.,  102  Mich.  624,  61  N.  W.  11; 
Hawkins  v.  Railway  Co.,  3  Wa-sh.  St.  592,  28  Pac.  1021. 

2  Dengate  v.  Gardiner,  4  Mees.  &  W.  6;  Stroop  v.  Swarts,  12  Serg. 
&  R.  (Pa.)  70;    Baltimore  City  Pass.  Ry.  Co.  v.  Kemp,  Gl  Md.  74. 

3  Tuttle  V.  Raikoad  Co.,  42  Iowa,  518;  Nichols  v.  Railway  Co.,  68 
Iowa,  732,  28  N.  W.  44;  Tunnicliffe  v.  Railway  Co.,  102  Mich.  024, 
01  N.  W.  11. 
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due  to  a  married  woman  "as  the  wages  of  her  separate 
labor,  or  have  grown  out  of  the  violation  of  her  per- 
soiMil  rights,  *  *  *  shall  be  and  remain  her  sep- 
arate property,  and  under  her  sole  control,"  a  married 
woman  suing  for  personal  injuries  may  recover  for  loss 
of  wages  during  the  time  of  her  disability.'* 

On  the  question  whether  a  married  woman  can  re- 
cover damages  for  her  diminished  earning  capacity,  the 
authorities  are  not  uniform.  In  IS^ew  York  the  rule  is: 
"Presumptively,  damages  for  negligence  diminishing 
the  earning  capacity  of  a  married  woman  belong  to  her 
husband,  and  when  she  seeks  to  recover  such  damages 
the  complaint  must  contain  an  allegation  that  for  some 
reason  she  is  entitled  to  the  fruits  of  her  labor;  or  if  she 
seeks  to  recover  damages  for  an  injury  to  her  business 
she  must  allege  that  she  was  engaged  in  business  on 
her  own  account,  and  by  reason  of  the  injury  was  injur- 
ed therein  as  specifically  set  forth.  In  the  absence  of 
such  an  allegation,  a  married  woman  cannot  recover 
for  loss  of  earnings  or  injury  to  business  by  reason  of 
her  personal  injuries."  °  But  in  other  states  the  rule  is 
the  other  way,  and  a  married  woman  may  recover  dam- 
ages for  her  decreased  earning  capacity.^ 

A  married  womnn,  it  is  generally  held,  is  not  entitled 

4  Smith  V.  Railroad  Co.,  119  Mo.  246,  23  S.  W.  784.  But  in  Bigelow 
V.  Railway  Co.,  48  Mo.  App.  367,  this  statute  was  apparently  over- 
looked, and  It  was  held  that  a  married  woman  could  not  recover  for 
loss  of  services. 

5  Urausky  v.  Railroad  Co.,  118  N.  Y.  304,  23  N.  E.  451,  reversing  44 
Hun  (N.  Y.)  119.     See,  also.  Filer  v.  Railroad  Co.,  49  N.  Y.  47. 

0  Hamilton  v.  Railway  Co.,  17  Mont.  334,  43  Pac.  713;  Jordan  v. 
Railroad  Co.,  138  Mass.  425;    2  Sedg.  Meas.  Dam.  §  486. 
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to  recover  expenses  inciirred  in  medical  treatment  for 
personal  injuries,  as  her  husband,  and  not  she,  is  lia- 
ble for  their  ijavment/  But  in  Michigan  it  has  been 
held  that  she  may  recover  for  medical  expenses,  where 
sole  credit  was  given  to  her  on  account  thereof,  though 
they  have  not  been  paid  at  the  time  of  trial. ^ 

In  states  where  the  community  system  obtains,  the 
last  vestiges  of  the  common-law  rules  on  this  subject 
have  been  swept  away.  The  supreme  court  of  Texas 
has  recenth^  said:  "The  term  'service,'  as  used  at  com- 
mon law  in  relation  to  the  labor  performed  and  aid  ren- 
dered by  a  wife,  does  not  properly  represent  the  dignity 
of  the  wife's  work  as  a  member  of  the  matrimonial  part- 
nership in  Texas.  She  no  more  owes  service  to  the  hus- 
band than  he  to  her.  Her  duties  are  those  of  a  wife, 
and  are  not  to  be  valued  as  those  of  a  servant  or  hire- 
ling. The  fruits  of  her  labor  belong  to  the  community, 
as  do  those  of  the  husband;  and  the  same  rules  that 
apply  to  the  one  under  like  circumstances  apply  to  the 
other.  The  husband  usually  follows  a  pursuit  which 
makes  a  return  in  money,  and  the  value  of  his  labor 
can  be  ascertained  by  a  comparison  with  that  of  other 
men  in  like  employment  and  with  like  ability.  The 
wife's  labor,  while  equally  valuable  to  the  community, 
does  not  command  a  price  in  the  market,  and  therefore 
cannot  be  proved  by  experts,  as  can  that  of  the  hus- 
band. If  she  were  to  engage  to  work  for  hire,  or  in  an 
independent  business  for  gain,  the  same  rule  would  ap- 

7  Belyea  v.  Railway  Co.,  61  Minn.  224,  63  X.  W.  027;    Atchison,  T. 
&  S.  F.  R.  Co.  V.  McGinnis,  46  Kan.  lOy,  20  Fac.  453. 

8  Lacas  v.  Railway  Co.,  92  Mich.  412,  52  N.  W.  745. 
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ply  as  to  a  man."  °  So  the  supreme  court  of  Wash- 
ington has  hehl  that  a  right  of  action  for  personal  in- 
juries to  the  wife  is  community  property;  and  in  such 
action  the  husband,  as  the  head  of  the  community,  is 
the  only  necessary  party,  though  the  wife  is  a  proper 
party;  and  in  such  an  action  all  of  the  damages  nat- 
urally flowing  from  the  injury  are  recoverable.  "The 
first  element  of  these  to  be  considered  is  that  directly 
connected  with  the  person  of  the  wife, — the  injury,  and 
its  subsequent  consequences,  whether  permanent  or 
temporary,  and  her  pain,  suffering,  and  wounded  feel- 
ings, etc.;  next,  the  cost  of  her  nursing,  medical  at- 
tendance, and  medicine,  which,  although  they  could  at 
common  law  be  recovered  by  the  husband  alone,  are 
with  us  presumptively  expenses  incurred  and  paid  by 
the  community;  and,  lastly,  the  loss  of  the  wife's  serv- 
ices in  the  household."  ^^ 


§  528.     SAME— RECOVERY    BY   HUSBAND   FOR  INJU- 
RIES TO  WIFE. 

In  an  action  by  a  husband  for  injuries  to  his  wife,  the 
measure  of  damages  is:  (1)  The  value  of  the  loss  of 
services  and  companionship  of  his  Avife,  to  the  extent 
that  such  injuries  have  incapacitated  her  from  per- 
forming all  the  duties  of  a  wife  that  reasonably  devolve 

9  Gaiuesville,  H.  &  AV.  Ry.  Co.  v.  Lacy,  SG  Tex.  244,  24  S.  W.  209. 
Ill  this  case  it  was  lield  that  a  jury  is  at  liberty  to  assess  damages  for 
diiiiini&lied  earning  capacity  where  it  appears  that  by  reason  of  the 
accident  she  was  rendered  incapable  of  performing  lier  household  du- 
ties, whieu  she  liad  theretofore  done,  though  there  is  no  evidence  of 
the  value  of  her  labor  either  before  or  after  the  injury. 

10  Hawkins  v.  Kailway  Co.,  3  Wash.  592,  28  Tac.  1021. 
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Oil  her  in  the  marriage  relation.  (2)  For  money  laid 
out  and  expended  in  employino-  physicians,  and  for 
medicines  to  cure  her  of  such  injuries.  (3)  The  ex- 
penses of  nursing.^  These  rules  apply,  whether  the 
wife  was  negligently  or  willfully  injured."  The  hus- 
band is  entitled  to  his  wife's  society  as  she  was  at  the 
time  when  defendant's  negligence  impaired  her  health, 
streng-th,  and  usefulness  as  a  helpmeet;  and  any  dimi- 
nution of  her  capacity  for  usefulness,  aid,  and  comfort  as 
a  wife  constitutes  a  basis  for  compensation  for  dam- 
ages.^ If  the  wife's  condition  at  the  time  of  the  trial 
is  such  as  to  disable  her  for  the  future,  and  require  fur- 
ther expenses  for  medical  and  surgical  treatment,  the 
jury  may  give  damages  for  prospective  damages  and 
loss  of  services.*  The  husband  may  recover  for  the 
loss  of  his  own  time  while  attending  and  nursing  his 
wife  injured  by  defendant's  negligence."  Xor  is  it  a 
defense  to  an  action  for  loss  of  a  wife's  services  through 
personal  injuries  that  plaintiff  has  not  lived  with  her 
since  the  accident,  where  the  cause  of  the  separation 

§  52S.  1  Omaha  &  R.  Y.  Ry.  Co.  v.  ChoUette,  41  Neb.  578,  59  N. 
W.  921;  Mewhirter  v.  Hatteu.  42  Iowa,  288;  Union  Pac.  Ry.  Co.  v. 
Jones,  21  Colo.  340,  40  Pac.  81)1. 

^  Sloan  T.  Railroad  Co.,  1  Hun  (N.  Y.)  540;  Ainley  v.  Railroad  Co.. 
47  Hun  (N.  Y.)  20G. 

3  Furnish  v.  Railway  Co.,  102  Mo.  GG9,  15  S.  W'.  315. 

4  Hopkins  v.  Railroad,  36  N.  H.  9. 

5  Pullman  Palace-Car  Co.  v.  Smith,  79  Tex.  4G8.  14  S.  W.  993:  Blair 
V.  Railroad  Co.,  89  Mo.  334,  1  S.  W.  3G7.  In  an  action  by  a  husband 
for  personal  injuries  to  his  wife,  plaintiff  may  recover  damages  both 
for  the  time  lost  by  himself  in  attending  upon  his  wife  and  also  for 
the  time  lost  by  her  in  attending  on  her  injuries.  Ft.  Woith  &  D.  C. 
Ry.  Co.  V.  Kennedy  (Tex.  Civ.  App.)  35  S.  W.  335. 
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wae  that,  plaintiff  being  unable  to  support  her  in  her 
enfeebled  condition,  she  went  to  her  mother's  house.® 
Since  the  value  of  a  wife's  society  is  not  subject  of  di- 
rect proof,  the  jury  may  assess  reasonable  compensa- 
tion for  its  loss,  without  evidence  on  the  subject/ 

§  529.  SAME— RECOVERY  BY  PARENT  FOR  INJURIES 

TO  CHILD. 

When  a  minor  child  has  been  injured  through  the 
wrongful  act  or  negligence  of  another,  the  father  is  en- 
titled to  recover  as  damages  an  amount  which  will  fully 
compensate  him  for  loss  of  services  and  care  of  the 
child,  and  the  expense  resulting  from  the  injury,  for  a 
period  not  extending  beyond  the  majority  of  the  child, 
including  surgical  attention,  care,  nursing,  medicine, 
and  the  like.^  But  the  jury  cannot,  in  such  a  case,  take 
into  view  the  shock  to  parental  feelings  in  consequence 
of  the  injury  to  the  child." 

By  some  authorities,  the  loss  of  service  has  been  re- 
garded as  the  foundation  of  the  action;  and  the  Eng- 
lish courts,  influenced  by  this  strict  view  of  the  grava- 
men of  the  action,  have  decided  that  a  father  has  no 
remedy,  even  for  his  expenses,  where  the  child  is  of 
such  tender  years  as  to  be  incapable  of  rendering  any 
services.  The  authorities  in  this  country  approve  a 
more  liberal  and  more  reasonable  doctrine,  and,  basing 

6  Bowdle  V.  Railway  Co.,  103  Mich.  272,  Gl  N.  W.  529. 

'  Furui.sli  V.  Railway  Co.,  102  Mo.  (JGi),  15  S.  W.  31.",. 

§  529.  1  Buck  V.  Power  Co.,  46  Mo.  App.  555;  Frick  v.  Railway 
Co..  75  Mo.  542;  Smith  v.  City  of  St.  Joseph,  55  Mo.  450;  Dunn  v. 
Railway  Co.,  21  Mo.  App.  18S. 

2  Black  V.  Railroad  Co.,  10  La.  Ann.  33. 
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the  right  of  action  upon  the  parental  relation,  instead 
of  master  and  servant,  allow  the  father  to  recover  his 
consequential  loss,  irrespective  of  the  age  of  the  minor.^ 
It  has  even  been  held  that  the  fact  that  a  daughter  has 
attained  her  majority'  does  not  prevent  her  father  from 
recovering  the  cost  of  medical  attendance  and  other 
necessary  expenses  incurred  bj'  him  to  cure  her  of  her 
injuries  caused  by  defendant's  negligence.* 

§  530.     SAME— MITIGATION   OF   DAMAGES. 

In  estimating  the  pain  and  suffering  arising  from 
personal  injuries,  plaintiff's  bad  character  cannot  be 
considered  in  mitigation  of  damages.^  But  on  the 
question  of  damages  for  decreased  earning  capacity, 
plaintiff's  character  and  habits  are  material.  Where 
plaintiff  puts  in  evidence  that  he  is  a  mechanic,  and 
that  before  the  accident  he  was  industrious,  and  able  to 
earn  good  wages,  and  that  the  injury  crippled  him,  and 

3  Netlierlaud-American  Steam  Nav.  Co.  v.  Hollander,  8  C.  C.  A.  109, 
59  Fed.  417;  Cuming  y.  Railroad  Co.,  109  N,  Y.  95,  16  N.  E.  65;  Den- 
nis V.  Clark,  2  Cush.  (Mass.)  347;  Clark  v.  Bayer,  32  Ohio  St.  300' 
Durden  v.  Barnett,  7  Ala.  169;    Sykes  v.  Lawlor,  49  Cal.  236. 

4  Union  Pac.  Ry.  Co.  v.  Jones,  21  Colo.  340,  40  Pac.  891. 

§  530.  1  Johnson  v.  Wells.  Fargo  &  Co.,  6  Nev,  224;  Bruce  v. 
Priest,  5  Allen  (Mass.)  100;  Corning  v.  Corning,  6  N.  Y.  07.  But  in 
Abbot  V.  Tolliver,  71  Wis.  64,  36  N.  AY.  022,  it  was  said  tliat  the  fact 
that  plaintiff  was  an  unchaste  woman  might  be  considered  by  the 
jury  in  awarding  damages,  though  her  pain  and  suffering  would  be  as 
great  as  that  of  a  virtuous  woman  in  like  circumstances.  In  view  of 
the  fact  that  the  principal  injury  in  this  case  was  laceration  and  dis- 
placement of  plaintiff's  womb,  why  should  not  the  fact  that  she  was 
a  woman  of  easy  virtue  be  taken  into  consideration  on  the  question 
of  diminished  earning  capacity,  if  the  question  of  her  character  is  to 
be  considered  at  all? 
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iiK  cij)aoitatecT  him  from  labor,  defendant  may  show 
that  both  before  and  after  the  accident  plaintiff  was  an 
habitual  drunkard,  and  that  his  habits  of  drunkenness 
had  incapacitated  him  from  labor. - 

The  fact  that  plaintiff  has  an  independent  fortune 
cannot  be  taken  into  consideration  in  estimating  his 
pecuniary  loss  caused  by  his  inability  to  continue  his 
usual  calling  or  avocation.^  Nor  is  it  any  ground  for 
mitigating  damages  that  plaintiff's  salary  was  contin- 
ued by  his  employers  while  he  was  disabled  by  the  in- 
jury,* or  that  he  received  a  sum  of  mone}'  on  an  accident 
insurance  policy. ° 

The  pendency  of  other  suits  against  a  railroad  com- 
pany for  damages  growing  out  of  the  accident  in  suit 
cannot  be  considered  by  the  jury  in  assessing  plain- 
tiff's damages.® 

§  631.     MENTAL  SUFFERING  AND  FRIGHT. 

Where  physical  injuries  are  inflicted,  either  willfully 
or  negligently,  mental  suffering  caused  thereby  is  a 

2  Clevelaml  &  P.  R.  Co.  v.  Sutherlaud,  19  Ohio  St.  151.  But  evi- 
dence of  plaintiff's  drlnkinj;  habits  is  not  admissible  in  mitigation  of 
damages  when  there  is  no  issue  as  to  his  capacity  to  earn  a  living 
prior  to  the  accident.  Union  Pac.  Ry.  Co.  v.  Reese,  o  C.  C.  A.  olO, 
56  Fed.  288. 

3  Phillips  V.  Railway,  5  C.  P.  Div.  280. 

4  Williams  v.  Railway  Co.,  123  Mo.  573,  27  S.  W.  387;  Ohio  &  M. 
Ry.  Co.  V.  Dickerson,  ~>U  Ind.  317:  Missouri  Pac.  Ry.  Co.  v.  .Tarrard. 
05  Tex.  500.     Contra,  Ephland  v.  Railway  Co.,  57  Mo.  App.  147. 

5  Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.  Thompson,  56  111.  138. 

6  Kansas  City,  M.  &^  B.  R.  Co.  v.  Sanders,  1)8  Ala.  293,  13  South.  57. 
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proper  element  of  damages.^  Mental  suffering  cannot 
be  dissociated  from  physical  pain.  Where  the  latter  is 
found,  the  former  will  be  implied.  The  law  furnishes, 
and  in  the  nature  of  things  can  furnish,  no  standard  by 
which  to  measure  and  compensate  either  in  money.  The 
question  of  compensation  must  be  submitted  to  the 
jury,  who,  in  the  exercise  of  a  sound  discretion,  guided 
by  their  views  of  the  evidence,  are  to  return  a  verdict 
for  such  sum  as  they  may  deem  just,  not  in  excess  of  the 
amount  sued  for.  If  the  discretion  is  abused,  and  the 
verdict  excessive,  it  may  be  set  aside  by  the  court. - 
So,  loss  of  mental  power,  as  the  result  of  a  personal  in- 
jury,, is  a  proper  element  of  damages  to  be  considered 
by  the  jury.^  But  the  jury  cannot  award  damages 
separately  for  "mental  agony"  and  for  "peril  and 
fright,"  since  this  would  be  giving  double  damages  to 
plaintiff  for  mental  anguish.* 

§  531.  1  Gallagher  v.  Bowie,  66  Tex.  265,  17  S.  W.  407;  INIattesou 
V.  Railway  Co.,  62  Barb.  (N.  Y.)  364. 

2  Montgomery  &  E.  Ry.  Co.  v.  Mallette,  92  Ala.  209,  9  South.  363. 
See,  also,  Kennon  v.  Gilmer,  131  U.  S.  22,  9  Sup.  Ct.  696.  But  it  has 
been  held  that  plaintiff  cannot  recover  for  "pain  of  mind,"  as  distinct 
from  bodily  injuries.     Johnson- v.  Wells,  Fargo  &  Co.,  6  Nev.  224. 

3  Toledo,  W.  &  W.  Ry.  Co.  v.  Baddeley,  54  111.  19. 

4  San  Antonio  &  A.  P.  Ry.  Co.  v.  Corley,  87  Tex.  432,  29  S.  W.  231. 
So,  in  an  action  for  personal  injuries  to  a  married  woman,  producing 
a  miscarriage,  it  is  better  for  the  court  not  to  charge  that  pain  and 
suffering  or  sorrow  are  elements  of  damage.  Pain  and  suffei'iug 
give  a  sufficiently  wide  latitude  to  juries,  and  the  word  "sorrow"  had 
better  be  omitted.  Augusta  &  S.  R.  Co.  v.  Randall,  85  Ga,  297,  11 
S.  E.  706.  In  an  action  for  personal  injuries  caused  by  the  derail- 
ment of  a  train,  it  is  error  to  charge,  in  the  language  of  Code  Ga. 
§  3067,  that  in  some  torts  the  entire  injury  is  to  the  peace,  happiness, 
and  feelings  of  the  plaintiff,  and  that  in  such  cases  no  measure  of 
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Igut  in  cases  where  no  physical  injury  is  sustained, 
and  there  are  no  circumstances  of  insult  and  abuse,  the 
decided  weight  of  authority  is  that  damages  for  mental 
suffering  cannot  be  recovered.  Thus,  where  the  en- 
gineer of  a  train  does  not  observe  a  signal,  the  failure  to 
stop  the  train,  and  take  on  a  passenger,  will  not  au- 
thorize a  recovery  for  mental  suffering.^  So  damages 
cannot  be  recovered  for  anxiety  and  suspense  of  mind 
in  consequence  of  a  carrier's  failure  to  transport  a  pas- 
senger to  destination  with  reasonable  promptness.*'  So, 
in  an  action  for  carrying  a  passenger  past  his  destina- 
tion, mental  suffering  arising  from  the  passenger's  sep- 
aration from  his  family  is  not  an  element  of  damages, 
unless  willfulness  or  other  conduct  on  the  part  of  the 
company  or  its  agents  tending  to  aggravate  the  wrong 
be  shown.^  So  mere  fright,  unaccompanied  by  phys- 
ical ailment,  is  no  ground  for  the  assessment  of  dam- 
ages.^ 

In  Texas,  however,  where  an  extremely  liberal  rule 
in  resi)ect  to  damages  for  mental  suffering  prevails,  it 
has  been  held  that  an  inexperienced  girl,  unaccustomed 
to  travel,  who  is  put  off  a  train  at  a  station  short  of  her 
destination,  where  she  is  an  entire  stranger,  is  entitled 

damages  can  be  prescribed  except  the  enlightened  conscience  of  im- 
partial jurors.  That  section  applies  only  when  there  is  no  physical 
injury.     Central  R.  v.  Senn,  73  Ga.  705. 

5  Illinois  Cent.  R.  Co.  v,  Siddons,  TjS  111.  App.  G07.  In  Illinois  Cent. 
R.  Co.  V.  Sutton,  53  111.  397,  it  was  said  that  damages  for  mental 
suffering  alone  cannot  be  recovered  wliere  defendant  did  not  act  will- 
fully. 

0  Turner  v.  Railway  Co.,  IG  Wash.  213,  4G  Pac.  243. 

■  iJorrali  v.  Railroad  Co.,  G5  Miss.  14,  3  South.  3G. 

s  Judice  V.  Southern  Pac.  Co.,  47  La.  Ann.  255,  IG  South.  SIG. 
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to  recover  for  mental  suffering  caused  by  feelings  of  in- 
security or  danger,  though  there  was  no  aggravation 
attending  her  leaving  the  train,  nor  in  the  action  of  tui 
conductor.^  But  even  in  Texas  it  is  held  that  a  passen- 
ger who  is  expelled  from  a  train  on  which  he  has  taken 
passage  in  order  to  reach  a  sick  child  as  soon  as  pos- 
sible cannot  recover  for  mental  anguish  suffered  on  ac- 
count of  the  child/"  Xor  is  mental  anguish  suffered 
by  a  passenger  in  borrowing  money  to  pay  fare  and  to 
avoid  a  Avrongful  ejection  from  a  train  an  element  of 
damages.  Litigation  would  become  intolerable  if  the 
embarrassment  attending  the  borrowing  of  money  in 
this  country  should  become  actionable."  So,  in  an  ac- 
tion for  carrying  plaintiff  past  her  destination  in  the 
dark,  and  compelling  her,  with  a  six  year  old  nephew, 
to  leave  the  train  some  distance  beyond,  damages  for 
mental  suffering  of  plaintiff  cannot  include  that  which 
she  suffered  out  of  sympatliy  because  of  the  fright  and 
distress  of  the  child. ^- 

»  Missouri  Pac.  Ry.  Co.  v.  Kaiser,  82  Tex.  144,  18  S.  W.  305. 

10  Gulf,  C.  &  S.  F.  Ky.  Co.  v.  Hurley,  74  Tex.  o'J3.  12  S.  W.  220. 
For  the  -wrongful  ejection  of  a  passenger,  be  may  recover  for  suoli 
mental  suft'ering  or  feeling  of  humiliation  as  attended  the  ejection  as 
a  direct  result  therefrom,  but  he  cannot  recover  for  mental  distress 
caused  by  an  apprehension  that  his  delay  might  cause  him  to  be  dis- 
charged from  his  employer's  service,  or  by  fear  that  he  could  not 
reach  his  destination  in  time  to  make  a  remittance  to  his  principal 
according  lo  the  usual  custom  of  business.  Pullman  Palace-Car  Co. 
V.  McDonald,  2  Tex.  Civ.  App.  322,  21  S.  W.  94.j. 

11  :Missouri,  K.  &  T.  Ky.  Co.  v.  Armstrong  (Tex.  Civ.  App.)  38  S. 
W.  3U8. 

12  Pullman  Palace-Car  Co.  v.  Trimble.  8  Tex.  Civ.  App.  335,  28  S. 
W.  110.  In  an  action  by  a  husband  for  injiu-ies  to  his  wife,  pain  and 
mental  anguish  suflered  by  the  husband  on  account  thereof  cannot 
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Where  a  wronj^ful  act  is  aocompanied  by  insult, 
abuse,  or  oi^pressioii,  the  decided  wei«>ht  of  authority  is 
that  compensatory  damajj;es  for  mental  suffering  may 
be  recovered,  though  there  has  been  no  pliysical  injury. 
Thus,  Avhere  a  passenger  was  subjected  to  a  series  of 
systematic  indignities  by  the  captain  of  a  vessel,  Mr. 
Justit-e  Story  awarded  damages  for  mental  suffering, 
though  no  blow  was  struck,  nor  any  actual  physical  in- 
jury inflicted. ^^  Damages  for  mental  suffering  may  be 
recovered  by  a  passenger  who  was  insulted  and  abused 
at  a  station  in  the  hearing  of  the  station  agent,  without 
interference  on  his  part,  though  she  received  no  phys- 
ical injuries.^*      This  principle  is  frequently  applied  iu 

be  considered  as  an  element  of  damage.  Missouri  Pac.  Ky.  Co.  v. 
Martino,  2  Tex.  Civ.  App.  G34.  IS  S.  ^\.  lOGU,  and  21  S.  W.  781. 

13  Chamberlain  v.  Chandler  (1S23)  3  Mason,  242,  Fed.  Cas.  No.  2,- 
5T.J.  In  this  case  it  was  said:  'It  is  intimated  that  all  these  acta, 
tliough  wrong  in  morals,  are  j-et  acts  which  the  law  does  not  punish; 
that  if  the  person  is  untouched,  if  the  acts  do  not  amount  to  an  as- 
sault and  battery,  they  are  not  to  be  redres«5ed.  The  law  looks  upon 
them  as  unworthy  of  its  cognizance.  The  master  is  at  liberty  to  in- 
flict the  most  serious  mental  sufferings,  in  the  most  tyrannical  man- 
ner, and  j-et,  if  he  withholds  a  blow,  the  victim  may  be  crushed  by  his 
unkindness.  He  commits  notliing  within  tlie  range  of  civil  jurispru- 
dence. My  opinion  is  that  tlie  law  involves  no  such  absurdity.  It  is 
rational  and  just.  It  gives  compensation  for  mental  sufferings  oc- 
casioned by  the  acts  of  wanton  injustice  equally  whether  they  op- 
erate by  way  of  direct  or  of  consequential  injuries.  In  each  case 
the  contract  of  tlie  passengers  for  the  voyage  is.  in  substance,  violated, 
and  the  wrong  is  to  be  redressed  as  a  cause  of  damage.  I  do  not  say 
that  every  slight  aberration  from  propriety  or  duty,  or  that  every 
act  of  unkindness  or  passionate  folly,  is  to  be  visited  with  punish- 
ment; but  if  the  whole  course  of  conduct  be  oppressive  and  malicious, 
if  habitual  immode.sty  is  accompanied  by  habitual  cruelty,  it  would 
be  a  reproach  to  the  law  if  it  could  not  award  some  recompense." 

I*  Texas  &  P.  I{y.  Co.  v.  Jones  (Tex.  Civ.  App.)  39  S.  W.  124.     As 
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actions  for  the  expulsion  of  passengers  from  trains.^'^ 
So,  in  an  action  for  assault  committed  b}'  a  conductor 
on  a  passenger,  compensatory  damages  may  be  recov- 
ered against  the  company  for  mental  anguish  caused  by 
the  manner  in  which  the  assault  was  committed,  or 
for  the  outrage  and  the  indignity,  in  addition  to  the 
mental  anguish  caused  by  the  injury  itself/ ° 

Where  the  action  is  in  form  for  breach  of  contract, 
damage  for  mental  suffering  is  not,  as  a  rule,  recov- 
erable. Thus,  in  an  action  on  contract,  for  failure  of  a 
railway  company  to  start  a  special  Sunday  excursion 
train  at  5:30  p.  m.  on  its  return  trip,  and  compelling  the 
passenger  to  w^ait  until  1 :30  a.  m.,  no  damages  can  be 
recovered  for  annoyance  and  vexation  of  mind,  and  for 
mental  distress  and  sense  of  wrong,  though  defend- 
to  carrier's  liability  for  insult  and  abuse  of  passenger  by  fellow  pas- 
sengers, see  ante,  §  100.  Where  a  passenger  is  wrongfully  denied  ad- 
mission to  an  elevated  train  after  he  has  deposited  his  ticket  in  the 
box,  and  where  he  is  charged  by  implication  with  an  attempt  to  steal 
a  ride,  mental  suffering,  indignity,  and  insult  are  elements  of  damages. 
Cagney  v.  Railway  Co.  (City  Ct.  N.  Y.)  2  N.  Y.  Supp.  410. 

15  See  post,  §  538. 

16  McKinley  v.  Railroad  Co.,  44  Iowa,  314.  In  an  action  for  as- 
sault the  compensatory  damages  which  may  be  recovered  of  the  prin- 
cipal for  the  agent's  act  include,  not  merely  the  plaintiff's  pecuniary 
loss,  but  also  compensation  for  mental  suffering.  And  no  distinction 
is  to  be  made  between  other  forms  of  mental  suffering  and  that  which 
consists  in  a  "sense  of  wrong  or  insult"  arising  from  an  act  really 
or  apparently  dictated  by  a  spirit  of  willful  injustice,  or  by  a  delib- 
erate intention  to  vex,  degrade,  or  insult.  Craker  v.  Railway  Co., 
36  Wis.  G57.  "Where  wantonness  or  mischief  on  the  part  of  an  agent 
acting  within  the  scope  of  his  authority  causes  additional  injury,  in 
body  or  mind,  the  principal  is  liable  to  make  compensation  for  the 
whole  injury  suffered.  Lucas  v.  Railroad  Co.,  9S  Mich.  1,  5G  N.  W. 
1039. 
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ant's  conduct  was  willful  ami  oppressive."  So,  in  an 
action  against  a  railroad  company  for  breach  of  con- 
tract in  refusing  to  furnish  a  special  train,  damages 
cannot  be  recovered  merely  for  disappointment  and 
mental  suffering  resulting  from  delay  in  departing  to 
reach  tlie  bedside  of  a  sick  parent,  though  the  company 
may  have  been  fully  informed  of  the  peculiar  circum- 
stances influencing  plaintiff  to  make  the  contract.^^ 

§532.     SAME  — ILLNESS    OR    INSANITY    CAUSED  BY 
FRIGHT  OR  SHOCK. 

On  the  question  whether  damages  are  recoverable  for 
an  illness  caused  by  fright  or  nervous  shock,  not  ac- 
companied by  physical  injury,  the  authorities  are  ir- 
reconcilably in  conflict.  In  England,  it  has  been  held 
by  high  authority  that  no  such  damages  are  recover- 
able.^ So  the  New  York  court  of  appeals  has  quite  re- 
cently laid  down  the  rule  that  no  recovery  can  be  had 

17  Walsh  V.  Railway  Co.,  42  Wis.  23. 

18  Wilcox  V.  Railroad  Co..  3  C.  C.  A.  73.  8  U.  S.  App.  118,  52  Fed. 
264.  A  passenger  whose  sufferings  from  rheumatism  are  aggra- 
vated by  the  wrongful  refusal  of  the  porter  of  a  sleeping  car  to  take 
down  his  berth,  and  who  is  thereby  compelled  to  ride  in  a  sitting  in- 
stead of  a  reclining  position,  cannot  recover  for  mental  pain  or  suf- 
fering, as  distinguished  from  physical  suffering,  in  the  al).sence  of  any 
harsh  or  unkind  treatment.  Pullman  Palace-Car  Co.  v.  Fowler.  G 
Tex.  Civ.  App.  755,  27  S.  W.  268.  But  in  Morrison  v.  The  .Toim  L. 
Stephens,  Hoff.  Op.  473.  Fed.  Cas.  No.  9,847,  it  was  held  that,  for 
breach  of  a  contract  for  the  exclusive  use  of  a  stateroom  by. a  pas- 
senger and  his  invalid  wife,  the  disappointment  and  irritation  of  the 
husband  and  the  discomfort  and  suffering  of  the  wife,  resulting  from 
assigning  them  to  separate  staterooms,  are  elements  of  damages. 

§  532.     1  Mctorian  Rys.  Com'rs  v.  Coultas,  13  App.  Cas.  222. 
v.  2frt.car.pas. — 84  (1329) 
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for  mere  fright  where  no  immediate  personal  injury  is 
receiA'ed ;  nor,  in  such  a  ease,  can  there  be  any  recovery 
for  the  consequences  of  fright, — as  a  miscarriage.  The 
court  said:  "If  the  right  of  recovery  in  this  class  of 
cases  should  be  once  established,  it  would  naturally  re- 
sult in  a  flood  of  litigation  in  cases  where  the  injury 
complained  of  ma^^  be  easil}'  feigned  without  detection, 
and  where  the  damages  must  rest  upon  mere  conjecture 
or  speculation.  Tlie  diflftculty  which  often  exists  in 
cases  of  alleged  physical  injury,  in  determining  wheth- 
er they  exist,  and,  if  so,  whether  they  are  caused  by  the 
negligent  act  of  the  defendant,  would  not  only  be  great- 
ly increased,  but  a  wide  field  would  be  opened  for  ficti- 
tious or  speculative  claims."^     So  far  has  this  princi- 

2  Mitchell  T.  Railway  Co.  (X.  Y.  App.)  45  N.  E.  354,  reversing  4 
Misc.  Rep.  575,  25  N.  Y.  Supp.  747.  In  this  case,  while  a  female  pa.s- 
senger  was  about  to  hoard  a  street  car,  the  driver  of  another  car 
drove  his  horses  upon  her  in  such  a  manner  that  their  heads  were  on 
either  side  of  her.  The  fright  and  excitement  rendered  her  uncon- 
scious, and  as  a  result  of  the  mental  shock  she  had  a  miscarriage,  and 
was  iU  for  a  long  time.  The  court  of  appeals  fui-ther  held  that  the 
miscarriage  was  not  the  proximate  result  of  the  negligent  driving. 
Proximate  damages  are  such  as  are  the  ordinary  and  natural  results 
of  the  negligence  charged,  and  those  that  are  usual,  and  may  there- 
fore be  expected.  It  is  quite  obvious  that  the  plaintiff's  injuries  do 
not  fall  within  the  rule  as  to  proximate  damages.  The  injuries  to 
the  plaintiff  were  plainly  the  result  of  an  accidental  or  unusual  com- 
bination of  circumstances,  which  could  not  have  been  reasonably  an- 
ticipated, and  over  which  the  defendant  had  no  control,  and  hence  her 
damages  were  too  remote  to  justify  a  recovery  in  this  action.  As  to 
the  question  of  proximate  cause,  see  ante,  c.  9.  Mental  anguish,  dis- 
tress of  mind,  or  fright  caused  by  carrying  a  14  year  old  girl  a  mile 
and  a  quarter  past  her  destination,  and  compelling  her  to  walk  back 
over  several  railroad  bridges,  and  through  a  deep  cut,  in  fear  of  meet- 
ing tramps,  is  not  an  element  of  damages;  nor  is  the  effect  of  sucu 
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pie  been  carried  that  it  has  been  held  by  one  of  the  fed- 
eral circuit  courts  of  appeals  that  a  railroad  company  is 
not  liable  for  the  insanity  of  a  passenger,  produced,  not 
by  any  personal  injury,  but  by  the  excitement,  hard- 
ship, and  suffering  caused  by  the  wreck  of  the  train  in 
which  he  was  riding,  together  with  a  pre-existing  dis- 
ease,-;—la  grippe.  "If  the  disease  of  insanity  was  not 
likely  to  result  from  tbe  accident,  and  was  not  one 
which  defendant  could  reasonably  have  foreseen,  in  the 
light  of  the  attending  circumstances,  then  the  accident 
was  not  the  proximate  cause.  The  defendant  had  no 
reason  to  anticipate  that  the  result  of  an  accident  on  its 
road  would  so  operate  on  Haile's  mind  as  to  produce 
disease, — the  disease  of  insanity, — any  more  than  the 
exposures  and  hardships  he  suffered  would  produce 

fright  (sickness  or  nervousness)  an  element  of  damage.  Strange  v. 
Railway  Co.,  61  Mo.  App.  580.  The  comt  said:  "The  reason,  as  gen- 
erally stated,  for  the  rale  excluding  fright  or  mental  distress  of  any 
kind  in  the  measure  of  damages,  except  when  accompanied  by  actual 
physical  injuiy,  is  that  such  a  doctrine  is  an  innovation  upon  long- 
established  and  well-uuder.stood  principles  of  law;  that  the  difficulty 
of  estimaling  the  proper  pecuniary  compensation  for  mental  distress 
is  so  great,  its  elements  so  vague,  shadowy,  and  easily  simulated,  and 
the  new  field  of  litigation  opened  up  so  vast,  that  the  courts  should 
not  establish  such  a  rule.  And  it  would  seem  quite  clear  that  if  the 
fright  or  distress  of  mind,  unattended  by  bodily  injury,  cannot  be 
made  the  basis  of  recovery,  then,  of  course,  the  effects  thereof  cannot 
be."  In  an  action  for  personal  injuries  sustained  in  a  street-car  col- 
lision, damages  for  impairment  of  phUxit.iff's  nervous  system,  result- 
ing from  a  nervous  sliock  received  at  the  time  of  collision,  are  not 
recoverable,  in  addition  to  damages  for  pain  and  suffering.  "Such 
claims  for  compensation  ai-e  subject  to  all  the  objection  to  remote 
and  speculative  damages."  Washington  &,  G.  K.  Ck).  v.  Dashiell,  7 
App.  D.  C.  507. 
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grippe,  pneumonia,  and  any  otlier  disease.  He  sustain- 
ed no  bodily  injury  by  the  accident,  so  far  as  the  peti- 
tion shows,  but  it  caused  a  shock  and  excitement, 
which,  under  his  peculiar  mental  and  physical  condi- 
tion at  the  time,  resulted  in  his  insanity.'-  ^ 

But,  nevertheless,  it  is  believed  that  the  weight  of 
authority  in  this  country,  as  well  as  of  reason,  is  in  fa- 
vor of  the  proposition  that  damages  may  be  recovered 
for  sickness  caused  by  fright  and  shock.  On  this  sub- 
ject the  supreme  court  of  California  has  recently  well 
said:  "It  must  be  conceded  that  a  nervous  shock  or 
paroxysm,  or  a  disturbance  of  the  nervous  system,  is 
distinct  from  mental  anguish,  and  falls  within  the  phys- 
iological, rather  than  the  psychological,  branch  of  the 
human  system.  It  is  a  matter  of  general  knowledge 
that  an  attack  of  sudden  fright,  or  an  exposure  to  im- 
minent peril,  has  produced  in  individuals  a  complete 
change  in  their  nervous  systems,  and  rendered  one  who 
was  physically  strong  and  vigorous  weak  and  timid. 
Such  a  result  must  be  regarded  as  an  injury  to  the  body, 
rather  than  to  the  mind,  even  though  the  mind  be  at  the 

8  Haile's  Curator  v.  Railway  Co.,  9  C.  C.  A.  134,  60  Fed.  557.  This 
decision  appeare  to  me  to  be  somewliat  questionable.  We  have  seen 
that,  where  a  passenger  becomes  ill  by  reason  of  his  wrongful  ex- 
posure by  the  carrier  to  the  inclemency  of  the  weather,  the  illness  is 
the  proximate  consequence  of  the  carrier's  wrongful  act.  See  ante, 
§  120.  We  have  also  seen  that  the  caiTier  is  liable  for  any  latent  dis- 
ease developed  by  reason  of  injuries  to  the  passenger  caused  by  its 
wrongful  act.  See  ante,  §  123.  It  seems  to  me  that  tl:ese  two  prin- 
ciples would  serve  to  fix  the  earner's  liability  for  insanity  developed 
by  reason  of  the  passenger's  exposure  and  excitement  consequent  on  a 
railroad  wreck,  though  he  has  suffered  no  other  bodily  hurt, 
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same  time  injuriously  affected.  Whatever  may  be  the 
influence  hj  which  tlie  nervous  system  is  affected,  its 
action  under  that  influence  is  entirely  distinct  from  the 
mental  process  which  is  set  in  motion  by  the  brain.  The 
nerves  and  nerve  centers  of  the  body  are  a  part  of  the 
physical  system,  and  are  not  only  susceptible  of  lesion 
from  external  causes,  but  are  also  liable  to  be  weaken- 
ed or  destroyed  from  causes  primarily  acting  on  the 
mind.  If  these  nerves,  or  the  entire  nervous  system, 
are  thus  affected,  there  is  a  physical  injury  thereby  pro- 
duced; and,  if  the  primal  cause  of  this  injury  is  tor- 
tious, it  is  immaterial  whether  it  is  direct,  as  b}^  a  blow, 
or  indirect,  throui^h  some  action  on  the  mind."  *  On 
this  principle,  it  has  been  held  that,  where  a  female 
passenger  is  so  frightened  by  a  collision  of  trains  that 
sickness  and  miscarriage  result,  she  may  recover  for 
the  sickness  and  miscarriage,  though  she  sustains  no 
outward  physical  injury.^  So  a  woman  who  is  obliged 
to  throw  herself  on  a  station  platform  to  escape  being 
struck  by  a  piece  of  timber  projecting  from  a  car  in 
motion,  and  who  has  her  health  impaired  by  the  fright 

4  Sloane  v.  Railway  Co.,  Ill  Cal.  668,  44  Pac.  320.  In  this  case 
It  -was  lield  that  where,  owing  to  the  impaired  physical  condition  of 
a  female  passenger,  the  mental  excitement  and  humiliation  attendant 
on  being  ordered  from  a  train  bring  on  an  attack  of  insomnia  and  of 
nervous  paroxysms,  such  injuries  are  an  element  of  damages,  though 
no  force  was  used  in  making  the  expulsion,  and  though  no  other 
physical  injuries  were  sustained.  In  Turcell  v.  Railway  Co.,  48  Miun. 
134,  50  N.  W.  1034,  it  was  held  that  if  the  negligence  of  a  carrier 
places  a  passenger  in  a  position  of  such  apparent  imminent  peril  as  to 
cause  fright,  and  the  fright  causes  nervous  convulsions  and  illne^, 
the  negligence  is  the  proximate  cause  of  the  injury. 

6  Fitzpatriok  v.  Railway  Co.,  12  U.  C.  Q.  B.  645. 
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thus  occasioned,  is  entitled  to  recover  damages  for  such 
impairment  of  health.^ 

§  533.     REFUSAL  TO  ACCEPT   PASSENGER. 

For  refusal  to  permit  a  passenger  to  take  his  train, 
plaintiff,  in  the  absence  of  malice,  wantonness,  or  cir- 
cumstances of  aggravation,  is  entitled  to  recover  only 
such  damages  as  are  the  immediate  and  necessary  con- 
sequences of  the  wrongful  act;  that  is  to  say,  the  ex- 
penses incurred  by  reason  of  the  refusal,  including  the 


«  Buchanan  v.  Railroad  Co.,  .52  N.  J.  Law,  265,  19  Atl.  254.  Where 
a  woman  is  compelled  to  alight  in  the  nighttime  from  a  train  several 
hundred  feet  from  a  station,  and  falls  into  a  cattle  guard  while  neces- 
sarily walking  along  a  side  track,  the  jury,  in  awarding  damages, 
may  take  into  consideration  her  fright  caused  by  cars  being  placed  on 
the  side  track  near  the  cattle  guard  while  &he  was  attempting  to  ex- 
tricate herself  therefrom.  Stutz  v.  Railway  Co.,  73  Wis.  147,  40  N. 
W.  653.  The  court  said:  "We  may  admit,  for  the  purposes  of  this 
case,  that  when  the  only  ground  of  action  against  defendant  is  fright 
caused  by  the  negligence  of  defendant,  which  is  not  followed  by  any 
injury  to  the  person  or  the  health  of  the  plaintiff,  and  in  no  way  af- 
fects her  right  of  person  and  property,  no  action  can  be  maintained 
We  are  of  opinion,  however,  that  in  this  case,  and  others  of  like  char- 
acter,—where  the  cause  of  action  is  not  grounded  upon  mere  fright 
or  terror,  but  upon  the  wrongful  act  of  the  defendant  in  putting  her 
off  the  car  in  a  place  of  danger  in  the  nighttime,— in  measuring  the 
plaintiff's  injury  it  is  not  only  competent,  but  it  becomes  essential,  to 
determine  the  extent  of  plaintiff's  injury,  that  all  the  surroundings  of 
the  wrongful  act  of  the  defendant  should  be  taken  into  consideration, 
to  render  a  just  verdict."  Where  a  passenger  is  jammed  in  and 
fastened  by  broken  pieces  of  the  train  supporting  the  tender  and  loco- 
motive, damages  may  be  recovered  for  mental  suffering  while  held 
in  this  posiition,  during  which  time  he  was  conscious  of  the  risk  of  be- 
ing crushed,  and  requested  a  bystander  to  kill  him.  Quinn  v.  Rail- 
road Co.,  34  Hun,  331. 
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amount  paid  for  another  ticket,  and  hotel  expenses,  if 
any;  together  with  compensation  for  loss  of  time.  In 
addition  to  these,  inconvenience  suffered  by  him  may 
be  ground  of  damage,  if  it  is  such  as  is  capable  of  be- 
ing ascertained  or  assessed  at  a  money  value.  In  tlie 
absence  of  wanton  or  reckless  disregard  of  rights,  and 
of  insulting  conduct  by  the  gateman,  exemplary  dam- 
ages for  injury  to  feelings  are  not  recoverable.^  Where, 
in  such  a  case,  a  passenger,  instead  of  hiring  a  convey- 
ance to  his  destination,  undertakes  to  walk,  he' cannot 
recover  for  the  bad  effects  thereof.^  In  Texas,  however, 
it  has  been  held  that  for  failure  to  stop  a  train  at  a  flag 
station  on  signal  and  receive  an  intending  passenger, 
the  measure  of  damages  is  the  amount  paid  for  the  tick- 
et, and  compensation  for  such  disappointment,  incon- 
venience, and  expense,  and  loss  of  time  as  is  shown  to 
have  resulted  directly  and  proximately^  from  a  failure 
to  stop  the  train  and  receive  the  passenger.^ 

Where  the  ticket  agent  refuses  to  sell  a  passenger  a 
ticket  under  the  mistaken  belief  that  the  train  he  de- 
sires to  take  does  not  stop  at  his  destination,  and  the 
conductor  compels  him  to  pay  the  higher  train  fare,  the 
measure  of  damages  is  the  difference  between  the  ticket 

§  533.  1  Northern  Cent.  Ky.  Co.  v.  O'Conuer.  TO  Md.  2U7.  24  Atl. 
449;  Baltimore  &  O.  K.  Co.  v.  Carr,  71  Md.  135,  17  Atl.  1052.  For 
the  refusal  of  the  conductor  of  a  street  car  to  stop  on  the  signal  of  a 
colored  person,  exemplary  damages  are  not  recoverable;  but  she  is 
entitled,  at  all  events,  to  nominal  diima^os,  and  to  the  actual  damages 
she  has  .sustained.     Pleasants  v.  Railroad  Co.,  34  Cal.  586. 

2  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cleveland  (Tex.  Civ.  App.)  33  S.  W.  687. 
See,  also,  ante,  §  120. 

3  Gulf,  q^&S.F.  lly.  Co.  V.  Gaedeela'  (.Tex.  Civ.  App.)  30  S.  W.  312. 
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fare  and  the  train  fare,  in  the  absence  of  insult  or  abuse 
by  the  conductor.* 

§  534.  BREACH  OF  CHARTER  PARTY  AND  OF  CON- 
TRACT FOR  FREE  PASS. 

Where  a  vessel  chartered  to  carry  passengers  is  con- 
demned as  unfit  for  that  purpose,  the  charterers,  who 
have  no  other  means  of  transporting  the  passengers 
procured  by  them,  are  entitled  to  recover  the  net  profits 
they  would  have  made  in  transporting  the  passengers 
actually  procured.  The  prevention  of  these  gains  is  a 
damage  to  the  charterers  which  naturally  arose  from 
the  breach  of  contract,  and  must  also  have  been  in  con- 
templation of  the  parties  thereto.^  One  who  contracts 
with  a  railroad  company  for  the  transportation  of  ex- 
cursionists at  reduced  rates,  and  whose  contract,  before 
the  excursion,  but  after  the  sale  of  tickets  at  an  ad- 
vanced rate,  is  repudiated  by  the  company,  may  recov- 
er as  damages  the  profits  he  would  have  realized  on  the 
tickets  shown  with  reasonable  certainty  that  he  w^ould 
have  sold,  after  deducting  the  expenses  incurred  in  get- 
ting up  the  excursion." 

For  breach  of  contract  by  a  railroad  company  to  fur- 
nish plaintiff  and  his  family  a  free  pass  so  long  as  he 
might  live,  the  measure  of  damages  is  the  value  of  the 
pass  for  plaintiff  and  his  family,  and  not  the  actual 

4  Courts  Y.  Railroad  Co.  (Ky.)  3G  S.  W\  548. 
§  534.     1  Ye  Seng  Co.  v.  Corbitt,  9  Fed.  423. 

2  Houston  &  T.  C.  Ry.  Co.  v.  Hill,  63  Tex.  3S1;    Id.,  70  Tex.  51,  7 
S.  W.  659. 
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amonnt  expended  by  liim  for  fares,  thus  excluding  dam- 
ages because  of  nontravel.^ 


§  535.     FAILURE    TO    CARRY  TO  DESTINATION,  AND 
DELAY  IN  TRANSPORTATION. 

"It  is  a  well-settled  rule  that  where  a  passenger  is 
delayed  or  carried  contrary  to  the  agreement,  so  as  to 
lead  to  a  failure  to  accomplish  the  object  of  the  trip, 
such  person  is  entitled  to  recover  in  all  cases  at  least 
the  sum  paid  for  the  ticket,  with  interest  thereon,  to- 
gether with  compensation  for  the  whole  of  the  time  lost 
in  the  trip,  and  in  some  instances  the  reasonable  cost  of 
reaching  the  objective  point  by  means  of  some  other 
conveyance.  *  *  *  The  rule  of  damage  just  stated 
is  to  be  adopted,  not  only  when  the  suit  against  the  rail- 
road company  is  brought  for,  or  the  proof  confined  to, 
the  breach  of  the  contract  of  cari'iage,  but  as  well  where 
the  plaintiff  elects  to  sue  in  tort,  and  rely  ui>on  the  dis- 
regard of  duty  on  the  part  of  the  carrier  as  a  cause  of 
action,  unless  it  appear  that  plaintiff  has  suffered,  in 
addition  to  the  expense,  loss  of  time,  and  inconvenience 
incident  to  every  failure  to  comply  with  such  a  con- 
tract, some  personal  injury,  of  which  the  willful  failure 
to  transport  him  according  to  schedule  time  is  a  proxi- 
mate cause."  ^  Thus,  for  a  carrier's  failure  to  perform 
his  contract  to  carry  a  passenger  from  New  York  to 
San  Francisco  via  the  Nicaragua  route,  the  passenger 
is  entitled  to  recover  back  his  entire  passage  money, 
his  expenses  while  detained  on  the  Isthmus,  and  of  his 

8  Erie  &  P.  R.  Co.  v.  Douthet,  88  Pa.  St.  243. 

§  535.     1  Hansley  v.  Railroad  Co.,  115  N.  C.  U03,  20  S.  E.  528. 
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joiirne^'  back,  and  also  for  time  lost  and  expenses  incur- 
red by  a  sickness  contracted  on  the  Isthmus  by  reason 
of  defendant's  breach  of  contract.-  So,  where  a  steam- 
ship company  advertises  to  land  passengers  at  a  certain 
port,  with  knowledge  that  it  cannot  fulfill  its  con- 
tract, and  that  its  vessels  are  prohibited  from  lauding 
there,  a  passenger,  who  has  taken  passage  in  reliance 


2  Williams  v.  Vanderbilt,  28  N.  Y.  217,  affirming  29  Barb.  491.  A 
passenger  who  has  engaged  passage  from  New  York  to  San  Francisco 
via  Panama  may  abandon  the  voyage,  if  he  is  imreasonably  detainer! 
at  the  Isthmus,  and  may  recover  as  damages  his  entire  transportation 
money  paid  to  defendant,  his  expenses  on  the  Isthmus,  and  of  his 
journey  back,  and  also  for  sickness  contracted  on  the  Isthmus  as  the 
immediate  result  of  defendant's  breach  of  contract.  Van  Buskirk  v. 
Rf  berts,  31  N.  Y.  661.  But  for  delay  in  transporting  a  passenger  who 
is  a  good  bookkeeper  the  passenger  is  not  entitled  to  recover  as  dam- 
ages the  wages  of  a  good  bookkeeper  during  the  entire  delay,  without 
proof  as  to  the  probabilities  of  securing  employment  immediately  on 
arriving  at  destination.  Yonge  v.  Steamship  Co.,  1  Cal.  353.  In  an 
action  for  delay  in  the  transportation  of  an  attorney  at  law,  the  most 
trustworthy  basis  for  estimating  the  amount  of  loss  of  his  income  is 
the  amount  he  was  earning  at  the  time,  and  not  the  amount  that  other 
attorneys  were  earning  at  the  time.  Turner  v.  Railway  Co.  (Wash.) 
46  Pac.  243.  In  an  action  for  delay  in  transportation,  plaintiff  can- 
not i-ecover  for  the  expense  of  liis  sojourn  at  destination,  in  the  ab- 
sence of  evidence  that,  if  he  had  arrived  at  his  destination  on  time, 
he  would  have  accomplished  his  business  promptly,  and  I'eturned 
home  without  delay.  Benson  v.  Transportation  Co.,  9  Bosw.  (N.  Y.) 
412.  Where  one  contracts  with  the  master  in  a  foreign  port  for  a 
passage  to  this  countiy,  and  pays  a  part  of  his  passage  money  in  ad- 
vance, the  vessel  is  responsible  for  the  fulfillment  of  the  agreement: 
and  the  libelant,  on  being  compelled  to  complete  his  journey  in  an- 
other vessel,  is  entitled  to  i-ecover  the  passage  money  paid  in  advance, 
the  expenses  incurred  by  him  in  awaiting  the  sailing  of  the  other  ves- 
sel, and  the  sum  paid  by  him  for  his  passage  thereon.  The  Zenobia, 
Abb.  Adm.  80,  Fed.  Gas.  No.  18,209.  As  to  recovery  back  of  fare,  see 
ante,  §  274. 
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on  the  advertisement,  is  not  restricted  to  a  recovery  of 
his  actual  pecuniary  loss,  but  may,  in  addition,  recover 
for  bodily  hardship  and  mental  suffering  caused  by  be- 
in  o-  landed  at  another  port  and  among  a  hostile  popula- 
tion.^ 

Where  a  connecting  carrier  refuses  to  carry  a  pas- 
senger to  his  destination,  the  measure  of  damages 
against  the  carrier  selling  the  ticket  is  what  it  would 
have  cost  him  to  reach  his  destination  by  other  means 
and  other  routes.  If  there  are  no  other  means  or  other 
routes,  then  the  measure  of  damages  is  the  expense  of 
the  journey,  together  with  reasonable  compensation  for 
the  time  employed  in  the  journey.*  But  a  passenger 
thus  delayed,  who  un<lertakes  to  reach  his  destination 
by  other  means,  can  recover  only  the  reasonable  ex- 
pense of  doing  so.  He  cannot  recover  the  cost  of  a 
special  train  which  he  ordered,  that  he  might  arrive  at 
his  destination  an  hour  and  a  half  sooner  than  he  could 
if  he  awaited  the  next  train. ^ 

§  536.     CARRYING  PAST  DESTINATION. 

A  passenger  on  a  railroad  train,  who  is  carried  be- 
yond his  station  by  the  negligence  of  the  company,  but 

3  Jouos  V.  The  Cortes,  17  C.il.  487. 

4  Central  R.  R.  v.  Combs,  70  Ga.  '>3'-'>. 

s  Le  Blanche  v.  Raihoiul  Co.,  1  C.  P.  Div.  286.  "The  principle  is 
that,  if  one  party  does  not  perform  liis  contract,  the  other  may  do 
so  for  him,  as  reasonably  near  as  may  be,  and  charge  him  for  the 
reasonable  expense  incurred  in  so  doing;  and  a  proper  test  of  wliat 
is  reasonable  in  such  a  case  as  plaintitt's  is  to  consider  whether,  ac- 
cording to  tlie  ordinary  liabits  of  society,  a  person  delayed  in  his 
journey,  rliough  through  the  default  of  the  company,  would  have  in- 
curred th«  expenditure  in  question  on  his  own  account."     Id. 
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without  any  circumstances  of  aggravation,  and  without 
receiving  any  personal  injury,  may  recover  compensa- 
tion for  the  inconvenience,  loss  of  time,  and  labor  and 
expense  of  traveling  back;  but  not  for  anxiety  and  sus- 
pense of  mind  suffered  in  consequence  of  the  delay,  nor 
the  danger  to  Avhich  she  was  exposed  in  consequence  of 
the  train  being  stoi)ped  at  her  station  an  insufficient 
length  of  time  to  enable  her  to  get  off/  Nominal  dam- 
ages only  can  be  recovered  for  carrying  a  passenger 
past  her  destination  to  a  station  two  and  a  half  miles 
beyond,  where  the  company  offei^d  to  carry  her  back  to 
her  destination  on  another  train  in  the  course  of  an 
hour,  and,  on  her  declining  this  offer,  offered  to  take  her 
back  on  a  hand  car,  and  where  she  finalh^  walked  back, 
without  sustaining  any  injurj^,  and  without  any  pe- 
cuniary loss  by  reason  of  the  delay. ^  But  it  has  been 
held  that  a  passenger  on  a  steamer,  who  is  carried  past 
the  place  for  which  he  has  bought  a  ticket,  and  at  which 
the  steamer  usually  stoj)s,  and  at  which  he  intends  to 
join  a  sailing  vessel  of  which  he  is  master,  is  entitled  to 
recover,  not  only  for  his  personal  expenses  and  loss  of 


§  536.  1  Trigg  v.  Railway  Co.,  74  Mo.  147.  For  putting  a  pas- 
senger off  at  a  wrong  station,  tlie  amount  of  liis  hotel  bill  and  of  the 
expense  of  getting  to  his  destination  are  the  only  elements  of  damage, 
where  no  other  injury  resulted  to  plaintiff  from  the  mistake.  Carter 
V.  Eaih-oad  Co.  (Ky.)  34  S.  W.  907. 

2  Judice  V.  Southern  Pae.  Co.,  47  La.  Ann.  255,  16  South.  816.  But 
under  the  Georgia  Code,  where  no  actual  damages  are  sustained  by  a 
passenger  by  reason  of  being  carried  past  her  destination,  and  the 
right  of  recovery  is  entirely  for  injury  to  her  peace,  happiness,  or 
feelings,  the  damages  can  be  arrived  at  solely  by  reference  to  the  en- 
lightened consciences  of  impartial  jurors.  Georgia  Railroad  &  Bank- 
ing Co.  V.  Jett,  95  Ga.  236,  22  S.  E.  251. 
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time,  but  damaiies  in  tlie  nature  of  demurrage  for  the 
detention  of  liis  vessel.^ 


§  537.     EJECTION". 

The  elements  of  compensatory  damages  for  -w^rong- 
ful  expulsion  are: 

1.  Compensation  for  pecuniary  loss,  for  necessary 

inconvenience  and  physical  hardship,  and  for 
proximate  injury  to  health. 

2.  Compensation  for  -wounded  feelings.^ 

A  passenger  whose  ticket  is  wrongfully  refused  on  a 
train,  and  who  is  expelled  on  refusal  to  pa^^  fare  a  sec- 
ond time,  is  entitled  to  recover  the  cost  of  a  ticket  from 
the  place  Avhere  he  was  ejected  to  the  place  of  destina- 
tion. He  is  also  entitled  to  recover  such  damages  as  he 
may  have  sustained  on  account  of  the  delay  occasioned 
by  the  expulsion,  and  all  additional  expense  necessarily 
incurred  thereby,  as  well  as  reasonable  damages  for  the 
indignity  to  which  he  Avas  subjected  in  being  expelled 
from  the  train;  and  if  the  conductor  or  brakeman,  in  a 
reckless  and  wanton  manner,  used  more  force  than  was 
reasonably  necessary  for  the  purpose  of  ejecting  him, 
and  in  consequence  of  such  excessive  force  the  passen- 
ger was  injured,  it  will  be  proper  to  give  him  such  dam- 
ages therefor  as  will  fully  compensate  him  for  injuries 
resulting  directly  from  the  use  of  such  excessive  force." 

8  The  Canadian,  Brown,  Adm.  11,  Fed.  Cas.  No.  2,37G. 

§  537.  1  Georgia  Railroad  &  Banking  Co.  v.  Eslcow,  SO  Ga.  G41.  12 
S.  E.  1061. 

2  Penu%ivania  R.  Co.  v.  Counell,  127  III.  419.  20  N.  E.  SO;  Id..  112 
111.  295,  26  111.  App.  594.     The  mt'a>-ure  of  damages  in  an  ordinary 
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Something:  more  than  nominal  damages  are  recoverable 
for  the  wrongful  expulsion  of  a  passenger  for  alleged 
nonpayment  of  fare,  though  without  undue  force,  and 
at  a  station,  and  though  no  pecuniary  loss  or  actual  in- 
case of  wrongful  expulsion,  without  unnecessary  violence  or  insult, 
and  from  which  no  bodily  injiu-y  results,  is  the  cost  of  a  ticket  from 
the  point  of  expulsion  to  the  passenger's  destination,  together  with 
an  allowance  for  such  damages  as  actually  result  from  loss  of  time. 
But  when  the  expulsion  is  accompanied  by  undue  violence,  or  by  in- 
sult and  abuse,  the  jury  is  authorized  to  consider  the  injured  feelings 
of  the  plaintiff,  the  indignity  endured,  his  mental  suffering,  the  hu- 
miliation and  wounded  pride  which  one  in  his  condition  of  life  and 
standing  in  the  community  would  experience,  and  to  award  him  com- 
pensatory damages  therefor.  Gorman  v.  Southern  Pac.  Co.,  97  Cal. 
1,  31  Pac.  1112.  In  an  action  for  wrongful  expulsion,  the  passenger 
may  recover  for  his  time,  inconvenience,  and  the  necessary  expense 
to  which  he  is  subjected;  and,  if  treated  with  violence  or  in  an  insult- 
ing manner,  for  the  injuries  to  his  person  or  feelings.  Southern  Kan. 
Ry.  Co.  V.  Rice,  38  Kan.  398,  IG  Pac.  817.  For  wrongful  expulsion 
from  a  street  car  without  application  of  physical  force,  damages  are 
not  limited  merely  to  an  amount  sutficient  to  compensate  plaintiff  for 
the  trouble  and  inconvenience  caused  by  the  delay  in  being  put 
off  the  car,  and  the  additional  expense  necessary  to  complete  his 
journey.  He  is  entitled  to  substantial  damages  for  the  Inexcusable 
trespass.  Laird  v.  Traction  Co.,  166  Pa.  St.  4,  31  Atl.  51.  'For 
wrongful  ejection  without  unnecessary  force  the  passenger  is  entitled 
to  recover  such  damages  as  will  compensate  him  for  the  injuries  ac- 
tually inflicted,  whether  it  be  to  his  body  or  his  mind,  to  his  business, 
or  loss  of  time,  as  well  as  his  actual  expenses  necessarily  incurred 
in  consequence  of  the  unlawful  or  wrongful  act.  Quigley  v.  Railroad 
Co.,  11  Nev.  350.  For  the  wrongful  ejection  of  a  passenger  without 
violence,  the  passenger  may  recover  the  value  of  the  unused  iwrtion  of 
the  ticket,  and  for  the  inconvenience,  loss  of  time,  and  necessary  ex- 
penses. Houston  &  T.  C.  R.  Co.  v.  Crone  (Tex.  Civ.  App.)  37  S.  W. 
1074.  A  passenger  wrongfully  ejected  from  a  train,  though  without 
force,  is  not  limited  to  an  action  for  breach  of  contract,  but  may  sue 
In  tort,  and  recover  all  damages  sustained  through  the  company's 
violation  of  the  duties  it  assumed  in  entering  into  such  a  contract  of 
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jury  to  his  person  is  proven.^  But  a  passenger  who 
wrongfully  refuses  to  pay  fare  can  recoAer  only  nominal 
damages  for  being  ejected  from  a  railroad  train  at  a 
place  other  than  a  usual  stopping  place,  in  violation  of 
statute,  unless  actual  personal  or  pecuniary  damages 
have  ensued.* 

§  538.     SAME— HUMILIATION   AND    MORTIFICATION. 

Mental  suffering  arising  from  the  humiliation  and 
degradation  of  being  expelled  in  the  presence  of  other 
passengers  is  an  element  of  compensatory,  damages;  ^ 

carriage.  Sloane  v.  Railway  Co.,  Ill  Cal.  GG8,  44  Pac.  320.  A  pas- 
senger wrongfully  expelled  from  a  train  may  elect  to  sue  only  for 
breach  of  contract,  and,  if  he  does  so  elect,  his  recovery  will  be  lim- 
ited to  nominal  damages,  if  he  fails  to  prove  any  special  damages. 
But  if  he  sues  for  the  tort,  though  no  special  damages  are  provefl, 
proof  of  the  tort  and  the  circumstances  attending  it  will  entitle  plain- 
tiff to  recover,  under  the  Georgia  Code,  such  amount  as  the  enlight- 
ened consciences  of  an  impartial  jury  will  sanction  as  fit  for  plaintiff 
to  have  and  defendant  to  pay.  Centi-al  Railroad  &  Banking  Co.  v. 
Roberts,  91  Ga.  olo,  18  S.  K.  :U.">.  The  worldly  circumstances  of  the 
parties  cannot  be  taken  into  consideration  m  an  action  for  the  ejec- 
tion of  a  passenger,  though  Code  Ga.  1882,  §  3067,  authorizes  them  to 
be  taken  into  consideration  in  tort  where  the  entire  injurj'  is  to  the 
peace,  happiness,  or  feelings  of  the  plaintiff.  Atlanta  Consol.  St.  Ry. 
Co.  V.  Hardage,  93  Ga.  457,  21  S.  E.  100. 

3  Chicago  &  N.  W.  Ry.  Co.  v.  Chisholm,  79  111.  584;  Toledo,  St.  L. 
&  K.  C.  R.  Co.  V.  Kid,  29  111.  App.  353.  In  an  action  of  tort  for  the 
forcible  ejection  of  a  passenger  from  a  depot,  it  is  error  to  instruct 
that  if  plaintiff  has  failed  to  prove  any  damages,  either  actual  or  pos- 
sible, the  verdict  should  be  for  defendant.  The  law  implies  damages 
for  every  wrong.     Rose  v.  Railway  Co.,  70  Miss.  725,  12  South.  825. 

*  St.  Louis,  I.  M.  &  S.  Ry.  v.  Branch,  45  Ark.  524;  Chicago  &  A.  R. 
Co.  V.  Roberts,  40  111.  503. 

§  538.     1  Lake  Erie  &  W.  Ry.  Co.  v.  Fix,.88  Ind.  381;    Pittsburgh, 
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and  this  is  especially  true  where  the  expulsion  is  ac- 
companied with  insulting  language  or  conduct.^  But 
plaintiff  may  recover  such  damages,  though  no  force  or 
violence,  and  no  ungentlemanly  acts  or  words,  were 
used  by  the  conductor.^ 

The  divergence  of  views  that  exists  as  to  the  right  to 
eject  a  passenger  when  there  is  a  mistake  in  his  ticket 
has  already  been  noticed.*  In  conformity  to  one  line 
of  authorities,  it  has  been  held  that  where  a  conductor, 
in  good  faith,  and  without  unnecessary  force,  ejects  a 
passenger  who  rightfully  refuses  to  pay  the  higher 
train  fare  because  he  has  had  no  opportunity  to  pur- 
chase a  ticket,  the  corporation  is  not  liable  for  indigni- 
ties suffered  by  the  passenger.^  But  by  the  great 
weight  of  authority  the  passenger  in  such  a  case  is  en- 

C,  C.  &  St.  L.  Ry.  Co.  v.  Ben-yman,  11  Ind.  App.  640,  36  N.  E.  728; 
Perry  v.  Railway  Co.,  153  Pa.  St.  236,  25  Atl.  772;  Chicago  &  A.  R. 
Co.  V.  Flagg,  43  111.  364;  Carsten  v.  Railroad  Co.,  44  Minn.  454,  47 
N.  W.  49;  Rown  v.  Railroad  Co.,  34  Him  (N.  Y.)  471;  Quigley  v. 
Railroad  Co.,  5  Sawy.  107,  Fed.  Cas.  No.  11,510;  Smith  v.  Railway 
Co..  23  Ohio  St.  10.  In  an  action  for  ejection,  compensatory  damages 
include  mental  suffering  resulting  fi'om  a  .sense  of  wrong  or  insult. 
Robinson  v.  Railway  Co.  (Wis.)  68  N.  W.  961. 

2  Shepard  v.  Railway  Co.,  77  Iowa,  55,  41  N.  W.  564;  Randolph  v. 
Railway  Co.,  18  Mo.  App.  609;  Chicago  &  N.  W.  Ry.  Co.  v.  Chisholm, 
79  111.  584. 

3  Willaon  v.  Railroad  Co.,  5  Wash.  621,  32  Pac.  468.  and  34  Pac.  146. 
The  indignity  suffered  by  reason  of  a  wrongful  expulsion  from  a  train 
is  a  proper  subject  of  compensation,  whether  the  act  is  wanton,  mali- 
cious, or  willful,  or  whether  it  is  merely  negligent  or  mistaken.  The 
mental  suffering  therebs^  occasioned  is  a  ground  of  damage  quite  apart 
from  the  matter.s  which  distinctly  give  rise  to  vindictive  damage. 
Lake  Erie  &  W.  R.  Co.  v.  Christison,  39  111.  App.  495. 

4  See  ante,  §  317  et  seq. 

e  Atchison,  T.  &  g.  F.  R.  Co.  v.  Hogue,  50  Kan.  40,  31  Pac.  608. 
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titled  to  recover  for  the  humiliation  and  degradation, 
both  where  he  is  ejected  on  his  refusal  to  pay  additional 
fare,®  and  also  where  he  does  pay  it  to  avoid  the  ejec- 
tion.^ In  Iowa  the  authorities  on  this  subject  are  not 
uniform;  but  it  has  recently  been  held  that  in  an  action 
for  the  removal  of  a  female  i^assenger  from  a  train,  in 
tbe  presence  of  her  friends  and  schoolmates,  mental 
suffering  and  anguish  are  proper  elements  of  damage, 
though  not  accompanied  by  any  physical  injury,  and 
though  no  excessive  force  was  used,  and  though  the 
conductor  acted  in  good  faith,  under  the  belief  that  a 

6  Chicago,  St.  L.  &  P.  K.  Co.  v.  Holdridge,  118  Ind.  281,  20  N.  E. 
837;  Delaware,  L.  &  W.  R.  Co.  v.  Walsh,  47  N.  J.  Law,  548,  4  Atl. 
323.  Though  a  ticket  may  have  the  appearance  of  having  been  tam- 
pered with,  and  though  the  conductor  may  reasonably  conclude  that 
it  was  not  good  on  his  train,  yet  if  he  uses  harsh  and  unnecessaiy  lan- 
guage, calculated  to  insult  and  wound  tlie  passenger's  feelings,  and 
compels  him  to  leave  the  train,  the  passenger  may  recover  for 
wounded  feelings  and  mental  suffering  if  it  turns  out  that  the  ticket 
was  in  fact  good;  and  he  is  not  limited  merely  to  the  amount  of  fare 
from  the  place  where  he  was  ejected  to  destination,  though  he  com- 
pletes his  journey  on  the  same  train.  McGinniss  v.  Railway  Co., 
21  Mo.  App.  'dm.  A  passenger  boarded  a  train  at  a  station  where 
no  tickets  were  sold,  and  paid  full  fare  to  the  conductor  to  his  destina- 
tion. The  conductor  after\\  ards  demanded  an  additional  fare,  claim- 
ing that  the  passenger  liad  not  paid  full  fare  before.  The  passenger 
refused,  and  the  conductor  stopped  the  train,  when  the  passenger 
offered  to  pay  the  additional  fare  demanded,  which  the  conductor  re* 
fused  to  accept,  and  compelled  him  to  get  off.  Held,  that  the  pas- 
senger's riglit  to  damage  was  not  limited  to  the  amount  of  fare  from 
the  place  of  ejection  to  that  of  his  destination,  but  that  he  could  re- 
cover for  mental  and  physical  pain,  insult,  and  humiliation.  Boster 
V.  Railway  Co.,  30  AV.  Va.  318.  15  S.  E.  158. 

T  Pennsylvania  Co.  v.  Bray,  125  Ind.  228,  239,  25  N.  E.  439;  Chicago 
&  E.  I.  R.  Co.  v.  Conley,  6  Ind.  App.  9,  32  N,  E.  9G,  SCO. 
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pass  presented  by  her  when  he  demanded  fare  was  not 
good.^ 

But  one  who  enters  a  railway  train  with  the  expecta- 
tion and  desire  that  he  should  be  put  off,  in  order  that 
he  may  recover  from  the  railroad  company  the  penalty 
for  charging  more  than  the  statutory  rate  of  fare,  can 
recover  nothing  for  wounded  feelings  or  pain  of  mind, 


8  Curtis  V,  Railway  Co.,  87  Iowa,  622,  54  N.  W.  339.  In  this  case 
the  court  said:  "It  is  to  be  kept  in  mind  that  these  damages  are  com- 
pensatory, not  punitive;  and  they  are  allowed  and  measured,  not  by 
the  intent  of  the  wrongdoer,  but  as  a  result  of  his  wrongful  acts; 
and  hence  no  technical  precision  as  to  what  constitutes  an  insult  or 
indiiiiiity,  if,  indeed,  tliey  are  essential  to  a  recovery,  should  cdutrol. 
but  that  which  would  be  the  equivalent  of  an  insult  or  indignity  in 
its  effect  upon  the  party  injured.  We  think  it  almost  incredible  that 
any  person  of  ordinary  pnde  and  self-respect  could  thus  be  removed 
from  the  train  Avithout  a  feeling  of  deep  humiliation,  and  a  wounded 
pride  amounting  to  mental  anguish.  Mental  suffering,  we  know,  is 
often  poignant,  and  many  times  fatal  to  health  or  life.  The  authori- 
ties seem  to  be  somewhat  in  conflict,  but  we  have  discovered  no  reason 
to  justify  a  distinction;  nor  can  we  imagine  a  reason  why  the  law 
would  compensate  for  a  pain  to  the  hand  or  foot,  and  not  for  mental 
suffering,  equally  severe  and  dangerous,  Avhere  it  is  not  evidenced  by 
physical  injuries,  nor  indivisibly  connected  therewith."  But  in  Fitz- 
gerald V.  Railroad  Co.,  50  Iowa,  79,  it  was  held  that  where  a  conductor 
of  a  train  mistakenly  enforces  a  valid  rule  of  the  corporation,  and 
with  no  more  sternness  and  rigor  than  necessary  to  enforce  obedience, 
and.  without  insult  or  violence,  ejects  a  passenger  from  a  train,  com- 
IJensatory  damages  for  injured  feelings  or  mental  anguish  are  not  re- 
coverable. In  Paine  v.  Railroad  Co.,  45  Iowa,  SOU.  it  was  held  that 
a  passenger  who  has  been  unable  to  procure  a  ticket,  because  the 
ticket  office  was  closed,  and  who  pays  the  higher  ti-ain  fare  when 
threatened  with  ejection  by  the  conductor,  cannot  recover  compensa- 
tory damages  for  injured  feelings  and  mental  suffering,  where  the 
conductor  was  LOt  guilty  of  malice  or  wantonness,  but  was  conscien- 
tior.sly  endeavoring  to  carry  out  a  wholesome  rule  of  the  company. 
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for  to  the  willing  mind  there  is  no  injury.^  Neither  can 
there  be  any  recovery  for  injury  to  the  reputation  of 
the  ejected  passenger.  For  such  an  iujury  the  well- 
understood  remedy  is  an  action  for  slander  or  libel, 
and  it  cannot  form  the  proper  ground  for  an  award  of 
damages  in  an  action  for  assault  and  battery,  or  for 
wrongful  expulsion  from  a  car.^** 

§  539.     SAME— INCONVENIENCE. 

If  a  passenger  is  wrongfully  ejected  from  a  railroad 
train,  the  jury,  in  fixing  the  amount  of  damages,  may 
take  into  consideration  the  inconvenience  he  was  put  to 
in  being  ejected.^  But  a  passenger  who  knows  that  an 
unlawful  claim  for  fare  will  be  made  on  him  by  a  bridge 
company  when  crossing  its  bridge  during  the  night, 
and  who  refuses  to  pay  that  fare  to  the  railroad  con- 
ductor before  retiring  for  the  night,  cannot  recover 

In  Michigan  it  has  been  held  that  a  passenger  who  receives  no  checli 
from  the  conductor  on  surrendering  his  ticket,  and  who  refuses  to 
pay  fare  a  second  time  when  de:nanded,  but  who  offers  to  identify 
himself,  may  recover  from  the  railroad  company,  for  his  ejection  at  a 
distance  from  the  station,  not  only  those  damages  termed  "actual 
damages,"  but  for  whatever  injury  to  his  feelings,  or  of  indignity, 
pain,  or  disgrace,  such  conduct  would  tend  to  produce,  in  view  of 
the  time,  place,  and  circumstances.  Lucas  v.  Railroad  Co.,  98  Mich. 
1,  56  N.  W.  1039. 

0  St.  Louis  &  S.  F,  Ry.  Co.  v.  Trimble,  54  Ark.  354,  15  S.  W.  899; 
Cincinnati,  H.  &  D.  R.  Co.  v.  Cole,  29  Ohio  St.  120. 

10  Southem  Kan.  Ry.  Co.  v.  Hinsdale,  38  Kan.  507,  IG  Pac.  937; 
Schmitt  v.  Railway  Co..  89  Wis.  195,  61  N.  W.  834. 

§  539.  1  Central  Railroad  &  Banking  Co.  v.  Strickland,  90  Ga.  562, 
.16  S.  E.  352;  Boehm  v.  Railway  Co.,  91  Wis.  592,  65  N.  W.  506. 
See,  in  this  connection,  ante,  §  121. 
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damages  for  personal  discomfort  and  inconvenience 
sustained  by  being  awakened  by  the  bridge  conductor 
during  the  night  for  the  purpose  of  demanding  fare.^ 

§  540.     SAME— EXCESSIVE  FORCE. 

For  using  unlawful  force  in  ejecting  a  person  wrong- 
fully on  the  train,  his  damages  are  restricted  to  the  di- 
rect consequences  of  that  wrong,  and  include  not  only 
any  physical  pain  he  may  have  suffered  as  the  direct  re- 
sult of  that  force,  but  also  any  mental  suffering  which 
resulted  from  accompanying  insults,  if  any  such  insults 
in  fact  accompanied  it.  It,  however,  does  not  include 
compensation  for  his  inconvenience  in  having  to  make 
his  way  back  to  the  station  in  the  nighttime,  his  suffer- 
ing from  the  exposure  to  cold,  or  his  sickness,  if  any, 
consequent  upon  that  exposure.^ 

§  541.     FALSE  IMPRISONMENT. 

For  false  imprisonment,  as  for  trespass  in  improperly 
ejecting  a  passenger  from  the  cars,  compensatory  dam- 
ages include,  in  addition  to  actual  expenses  incurred, 
compensation  for  loss  of  time,  interruption  of  business, 
bodily  or  mental  suffering,  humiliation,  and  injury  to 
the  feelings.^ 

»  Southern  Pac.  Co.  v.  Patterson,  7  Tex.  Civ.  App.  451,  27  S.  W.  194. 
§  540.    1  Texas  I'ae.  Ky.  Co.  v.  .Tames,  S2  Tex.  30ii.  18  S.  W.  589. 
§  541.     1  Duggau    V.   Kailroad,    159  Pa.    St.   248,   28   Atl.   182,    18U; 
Perry  v.  Railway,  153  Pa.  St.  23ii,  25  Atl.  772. 
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CHAPTER  XXXVII. 

EXEMPLARY  DAMAGES. 

§  542.  Definition,  and  Wlien  Recoverable. 

543.  In  Cases  Where  Tliere  Has  Been  no  Actual  Damage. 

544.  Province  of  Court  and  Jury. 

545.  Corporations. 

546.  Liability  of  Master  for  Torts  of  Servant. 

547.  Same— Ratification  of  Servant's  Acts. 

548.  Gross  Negligence. 

549.  Poverty  of  Defendant. 

550.  Failure  to  Accept  and  Carry  Passenger. 

551.  Carrying  Past  Destination. 

552.  Ejection. 

553.  Rude  and  Insulting  Tone. 

554.  Statutory  Provisions. 

§  542.     DEFINITION,  AND  WHEN  RECOVERABLE. 

Exemplary,  punitive,  or  vindictive  damages  are 
damages  inflicted  by  "way  of  punishment  upon 
a  ■wrongdoer,  as  a  warning  to  him  and  others 
to  prevent  a  repetition  or  commission  of  simi- 
lar wrongs.^ 

Such  damages  may  be  aw^arded  by  the  jury  in  ac- 
tions of  tort,  -where  gross  fraud,  malice,  oppres- 
sion, or  wanton,  -willful,  or  reckless  conduct  or 
criminal  indifference  to  civil  obligations  affect- 
ing the  rights  of  others  appears. 

In  England  and  in  nearly  all  of  the  American  states 
exemplar}'  damages,  in  addition  to  compensation,  are 

§  542.    1  Mayer  v.  Frobe,  40  W.  Va.  240,  22  S.  E.  58. 
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allowed  where  a  wrongful  act  is  done  with  a  bad  mo- 
tive, or  so  recklessly  as  to  imply  a  disregard  of  social 
obligations,  or  where  there  is  negligence  so  gross  as  to 
amount  to  positive  misconduct.  There  must  be  some 
willful  misconduct,  or  that  entire  want  of  care  which 
would  raise  the  presumption  of  a  conscious  indifference 
of  consequences."  But  when  there  has  been  no  inten- 
tional offense  committed,  when  a  party  has  done  what 
he  honestly  believed  to  be  his  duty,  punishment  is  not 
deserved.  There  is  no  occasion  for  an  example,  for 
none  is  necessary.  It  is  only  to  cases  of  moral  wrong, 
recklessness,  or  malice  that  this  public  consideration 
applies.^ 

The  doctrine  of  exemplary  damages  has  been  vigor- 
ously criticised  in  certain  quarters,  on  the  ground  that 
it  is  unjust  to  allow  plaintiff  anything  beyond  compen- 
sation for  injuries  sustained,  including  mental  suffer- 
ing, and  to  inflict  a  pecuniary  punishment  on  defend- 
ant, and  donate  it  to  plaintiff,  instead  of  the  state.  In 
some  jurisdictions,  therefore,  recovery  of  exemplary 

2  Raihvay  Co.  v.  Lee,  1)0  Tenn.  570,  18  S.  W.  2G8;  Louisville,  N.  & 
G.  S.  R.  Co.  V.  Giiiuau.  11  Lea  (Tenn.)  98;  Same  v.  Fleming,  14  Lea 
(Tenn.)  128,  152;  Samuels  v.  Railroad  Co.,  35  S.  C.  493,  14  S.  E.  943; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Chamberlain  (Okl.)  4G  Pac.  499. 
"The  malice  spoken  of  in  the  rule  is  not  merely  the  doing  of  an  un- 
lawful act.  The  word  implies  that  the  act  complained  of  was  con- 
ceived in  the  spirit  of  mischief,  or  of  criminal  indifference  to  civil 
obligations."  Spellman  v.  Railroad  Co.,  35  S.  C.  475,  14  S.  E.  ^47. 
In  Connecticut  the  expenses  of  plaintitf  in  the  prosecution  of  his  suit, 
exceeding  the  taxable  costs,  may  be  taken  into  consideration  in  es- 
timating exemplary  damages.     Dalton  v.  Beers,  38  Conn.  529. 

3  Hamilton  v.  Railroad  Co.,  53  N.  Y.  25,  reversing  35  N.  Y.  Super. 
Ct.  118. 
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claiuages  is  denied  as  unsound  in  principle.*  In  a  few 
others,  exemplary  damages  are  restricted  to  cases 
where  the  wrongful  act  is  not  also  punishable  as  a 
crime.'*  But  the  weight  of  authority,  both  in  this  coun- 
try and  in  England,  is  so  decidedly  in  favor  of  the  right 
to  recover  exemplary  damages  in  the  classes  of  cases 
specified  above,  that  the  question  can  no  longer  be  con- 
sidered an  open  one." 

§  543.     IN  CASES  WHERE    THERE    HAS  BEEN  NO 
ACTUAL  DAMAGE. 

It  is  held  by  some  of  the  courts  that  where  plaintiff 
has  sustained  merely  nominal  damages, — that  is,  where 
a  right  is  invaded,  and  there  is  no  evidence  of  actual 

4  Spokane,  T.  &  D.  Co.  v.  Hoefer,  2  Wash.  St.  45,  25  Pac.  1072.  In 
Sedg.  Dam.  §  358,  it  is  said  that  the  doctrine  of  exeniphiry  damages 
is  not  recognized  in  Massachusetts,  Nebraska,  New  Hampshire,  Mich- 
igan, and  Colorado.  The  following  cases  are  cited:  Spear  v.  Hub- 
bard, 4  Pick.  (Mass.)  143,  145;  Sampson  v.  Henry,  11  Pick.  Olass.) 
,379,  388;  Barnard  v.  Poor,  21  Pick.  (Mass.)  378;  Riewe  v.  McCor- 
mick,  11  Neb.  2G1,  9  N.  W.  88;  Fay  v.  Parker.  53  N.  H.  342;  Bixby 
V.  Dunlap,  5G  N.  H.  45G;  Wilson  v.  Bo  wen,  64  Mich.  133,  141,  31  N. 
W.  81;  Stilaon  v.  Gibbs,  bd  Mich.  280,  18  N.  W.  815;  Murphy  v. 
Hobl;s,  7  Colo.  541,  5  Pac.  119;  Greeley,  S.  L.  &  P.  Ry.  Co.  v.  Yeager. 
11  Colo.  345,  18  Pac.  211.  See,  also,  Lucas  v.  Railway  Co.,  98  Mich. 
1,  5(5  N.  W.  1039.  But  in  Colorado  exemplary  damages  are  now  re- 
coverable by  force  of  statute.  Denver  T.  Co.  v.  Cloud,  6  Colo.  App. 
445,  40  Pac.  779.  In  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485, 
It  was  held,  in  an  elaborate  opinion,  that  exemplary  damages  cannot 
be  recovered  in  a  civil  action.  But  this  case  has  been  overruled. 
Mayer  v.  Frobe,  40  W.  Va.  246,  22  S.  p].  58. 

B  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wolfe,  128  Ind.  347,  27  N.  E.  600. 

6  It  should  be  borne  in  mind  that  damages  for  mental  suffering  are 
recoverable  as  compensatory,  and  not  exemplary,  damages.  Head  v. 
Railway  Co.,  79,Ga.  358,  7  S.  E.  217. 
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damage, — there  is  no  fonndation  upon  which  exem- 
plary damages  can  attach  or  rest/  But  other  courts 
hold  that,  to  authorize  the  imposition  of  exemplary 
damages,  it  is  not  necessary  that  plaintiff  should  have 
sustained  any  actual  damages."  "The  true  theory  of 
exemplary  damages  is  that  of  punishment,  involving 
the  ideas  of  retribution  for  willful  misconduct,  and  an 
example  to  deter  from  its  repetition."  "Many  acts  de- 
nounced as  crimes  by  our  statutes,  or  by  common  law, 
involve  no  pecuniary  injury  to  the  individual  against 
whom  they  are  directed,  and  which,  while  the  party 
aggrieved  could  not  recover  damages,  as  compensation, 
beyond  a  merely  nominal  sum,  are  yet  punished  in  the 
criminal  coiMs,  and  may  also  be  punished  in  civil  ac- 
tions by  smart  money;  and,  on  the  same  principle,  acts 
readily  conceivable  which  involve  malice,  willfulness, 
or  wanton  and  reckless  disregard  of  the  rights  of  others, 
though  not  within  the  calendar  of  crimes,  and  inflict- 
ing no  pecuniary  loss  or  detriment  measurable  by  a 
money  standard  on  the  individual,  yet  merit  such  pun- 
ishment as  the  civil  courts  may  inflict  by  the  imposition 
of  exemplary  damages."  ^ 

§  543.  1  Kuhn  v.  Railway  Co.,  74  Iowa,  137,  37  N.  W.  116;  Stacy 
V.  Publishing  Co.,  68  Me.  279;  Freese  v.  Tripp,  70  lU.  496;  Meidel  v. 
Authis,  71  111.  241;  Uau&sly  v.  reikins,  30  Mich.  492;  Maxwell  v. 
Kennedy,  50  Wis.  645,  7  N.  W.  657. 

2  Alabama  G.  S.  R.  Co.  v.  Sellers,  93  Ala.  9,  9  South.  375;  Wilson 
V.  Vaughn,  23  Fed.  229;  Hefley  v.  Baker,  19  Kan.  9. 

8  Alabama  G.  S.  R.  Co.  v.  Sellers,  supra. 
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§  544.  PROVINCE  OF  COURT  AND  JURY. 

Where  tlie  proof  fails  to  show  anything  that  will  war- 
rant an  imputation  of  malice,  willfulness,  recklessness, 
or  rudeness,  it  is  the  duty  of  the  court  to  inform  the 
jury,  when  requested  so  to  do,  that  they  cannot  inflict 
punitory  damages.  Not  to  do  so,  in  a  case  free  from 
doubt,  would  be  an  abdication  of  judicial  authority, 
and  a  permission  to  the  jury  to  violate  the  settled  prin- 
ciples of  law.^ 

But  where  there  is  evidence  reasonably  tending  to 
show  that  defendant  acted  maliciously,  willfully,  or 
recklessly,  it  is  within  the  exclusive  province  of  the  jury 
to  determine  whether  or  not  they  will  award  exemplary 
damages.  It  is  prejudicial  error  for  the  court,  in  such  a 
case,  to  instruct  the  jury  that  plaintifC  is  "entitled"  to 
such  damages.^ 

§  544.  1  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Scurr,  59  Miss.  456; 
Cliicago  V.  Martin,  49  111.  241;  Heil  v.  Glamling,  42  Pa.  St.  493; 
Kennedy  v.  Railroad  Co.,  36  Mo.  351;  Illinois  Cent.  R.  Co.  v.  Welch, 
52  111.  183;  Milwaukee  &  St.  P.  Ry.  Co.  v.  Arms,  91  U.  S.  489.  But 
in  Samuels  v.  Railroad  Co.,  35  S.  C.  493,  14  S.  E.  943,  it  was  held 
to  be  the  province  of  the  ,iury,  and  not  of  the  judge,  to  determine 
whether  or  not  the  acts  complained  of  were  done  maliciously  or  will- 
fully, so  as  to  justify  the  award  of  exemplary  damages. 

2  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Rector,  104  111.  29lJ.  Exemplary 
damages  cannot  be  recovered  as  a  matter  of  right,  but  the  awarding 
of  such  damages  is  within  the  discretion  of  the  jury.  Robinson  v. 
Railway  Co.  (Wis.)  68  N.  W.  961. 
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§  545.     CORPORATIONS. 

It  was  at  one  time  contended  that,  since  a  corpora- 
tion could  not  act  willfully  or  maliciously,  exemplary 
damages  could  not  be  recovered  against  it.  But  this 
contention  found  little  favor  with  the  courts;  and  it  is 
now  the  settled  law  that  corporations,  like  natural  per- 
sons, are  liable  in  exemplary  damages  when  the  facts  of 
the  case  will  warrant  the  jury  in  awarding  them.^  But, 
since  a  corporation  acts  only  through  its  agents  and 
employes,  the  question  still  remains  to  be  considered 
whether  a  master  is  liable  in  exemplary  damages  for 
the  torts  of  his  servants. 

§  546.     LIABILITY  OF  MASTER  FOR  TORTS  OF 
SERVANT. 

The  rule  adopted  by  the  federal  supreme  court  and 
by  some  of  the  state  courts  is  that  a  miaster  is 
not  liable  in  exem.plary  damages  for  the  -willful, 
■wanton,  and  oppressive  acts  of  his  servant 
■which  he  has  in  no  -way  authorized  or  ratified. 
But  in  many  of  the  states  the  rule  is  that  ex- 
emplary damages  may  be  recovered  against  a 
master  for  the  torts  of  his  servant,  acting  -within 
the  scope  of  his  employment,  -whenever  such 
damages  could  be  recovered  against  the  servant 
■were  the  action  against  him. 

§  545.    1  Malecek  v.  Railway  Co.,  57  :Mo.  17;  JeEfersonville  R.  Co.  v. 
Rogers,  28  Ind.  1;    Spel'.mau  v.  Railn  ad  Co.,  35  S.  C.  475,  14  S.  E. 
947;   Louisville,  N.  &  G.  S.  R.  Co.  v.  Fleming,  14  Lea  (Teiin.)  128,  152. 
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That  a  master  may  be  held  liable  in  exemplary  dam- 
ages for  the  torts  of  his  servant  has  been  expressly  held 
in  Alabama,^  Georgia,^  Kentucky,^  Maine,*  Ohio,^ 
South  Carolina,^  Tennessee/  and  probably  Pennsyl- 
vania.* The  same  ruling  has  also  been  made  by  im- 
plication in  other  states.^  The  reasons  for  so  holding 
are  probably  nowhere  better  stated  than  they  have 
been  by  the  supreme  court  of  Maine.  "We  confess  that 
it  seems  to  us  that  there  is  no  class  of  cases  where  the 

§  546.    1  Mobile  &  O.  R.  Co.  v.  Seales,  100  Ala.  368,  13  South.  917. 

2  Gasway  v.  Railroad  Co.,  58  Ga.  21b. 

3  Exemplary  damages  are  recoverable  against  a  railroad  company 
for  the  negligence  of  one  of  its  conductors  in  running  a  passenger 
train  contrary  to  orders  received,  thus  causing  a  collision  with  an- 
other train;  and  it  is  immaterial  that  the  conductor  was  competent, 
and  selected  with  due  care.  Louisville  &  N.  R.  Co.  v.  Kelly's  Adm'x 
(Ky.)  38  S.  W.  852. 

*  Hanson  v.  Railway  Co.,  62  Me.  84;  Goddard  v.  Railway  Co.,  57 
Me.  202. 

5  Atlantic  &  G.  W\  Ry.  Co.  v.  Dunn,  19  Ohio  St.  162. 

6  Palmer  v.  Railroad,  3  S.  G.  580;  Quinn  v.  Railroad  Co.,  29  S.  C. 
S81.  386,  7  S.  E.  614. 

7  Louisville  &  N.  R.  Co.  v.  Garrett,  8  Lea  (Tenn.)  438. 

8  In  Philadelphia  T.  Co.  v.  Orbann,  119  Pa.  St.  37.  12  Atl.  816.  it 
Is  said:  "In  Pennsylvania,  since  the  case  of  Lake  Shore  R.  Co.  v. 
Roi-enzweig,  113  Pa.  St.  535,  6  Atl.  545,  the  rule  would  seem  to  have 
been  settled   in  accordance   with   the   preponderance   of  the   cases. 

*  *  *  There  may  be  grave  doubt  exj)rt  ssed  as  to  the  propriety  of 
the  rule;  but,  if  the  doctrine  of  this  case  is  adhered  to,  the  responsi- 
bility of  a  corporation  in  exemplary  damages  for  the  wanton  and 
willful  acta  of  the  servants  is  clearly  established  in  Pennsylvania. 

*  *  *  The  well-known  (lisi:osition  of  juries  to  return  excessive  ver- 
dicts in  this  class  of  cases  has  shown  that  the  doctrine,  although  de- 
signed for  the  promotion  of  the  i  ublic  gi;o(l.  is  capalile  of  great  prac- 
tical abuse.  It  is  r;  mi  this  ground,  UK.rc  tliMii  any  other,  jjerhaps, 
that  the  rule  has  not  been  universally  recogaizeJ." 

»  See  post,  ^§  550-553. 

(1-55) 


§    546  CARRIERS   OF   PASSENGERS.  (Ch.    37 

doctrine  of  exemplary  damages  can  be  more  beneficially 
applied  than  to  railroad  corporations  in  their  capacity- 
of  common  carriers  of  passengers;  and  it  might,  as  well 
not  be  applied  to  them  at  all  as  to  limit  its  application 
to  cases  Avhere  the  servant  is  directly  or  impliedly  com- 
manded by  the  corporation  to  maltreat  or  insult  a  pas- 
senger, or  to  cases  where  such  an  act  is  directly  or  im- 
pliedly ratified;  for  no  such  cases  will  ever  occur.  A 
corporation  is  an  imaginary  being.  It  has  no  mind  but 
the  mind  of  its  servants;  it  has  no  voice  but  the  voice 
of  its  servants;  and  it  has  no  hands  with  which  to  act 
but  the  hands  of  its  servants.  All  its  schemes  of  mis- 
chief,aswell  as  its  schemes  of  public  enterprise, are  con- 
ceived by  human  minds,  and  executed  by  human  hands; 
and  these  minds  and  hands  are  its  servants'  minds  and 
hands.  All  attempts,  therefore,  to  distinguish  between 
the  guilt  of  the  seryant  and  the  guilt  of  the  corporation, 
or  the  malice  of  the  servant  and  the  malice  of  the  cor- 
poration, or  the  punishment  of  the  servant  and  the 
punishment  of  the  corporation,  is  sheer  nonsense,  and 
only  tends  to  confuse  the  mind  and  confound  the  judg- 
ment. Neither  guilt,  malice,  nor  suffering  is  predicable 
of  this  ideal  existence  called  a  'corporation.'  And  yet, 
under  cover  of  its  name  and  authority,  there  is  in 
fact  as  much  wickedness,  and  as  much  as  is  deserving 
of  punishment,  as  can  be  found  anywhere  else.  And 
since  these  ideal  existences  can  neither  be  hung,  im- 
prisoned, whipped,  nor  put  in  the  stocks,  since,  in  fact, 
no  corrective  influence  can  be  brought  to  bear  upon 
them  except  that  of  pecuniary  loss,  it  does  seem  to  us 
that  the  doctrine  of  exemplary  damages  is  more  ben- 
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eficial  in  its  application  to  them  than  in  its  application 
to  natural  persons."  ^^ 

But  tlie  weight  of  recent  authority,  and,  it  would 
seem,  of  reason,  is  probably  the  other  way.  On  this 
subject,  the  supreme  court  of  the  United  States  has 
recently  said:  "Exemplary  or  punitive  damages  being 
awarded,  not  by  way  of  compensation  to  the  sufferer, 
but  by  w^ay  of  punishment  against  the  offender,  and 
as  a  warning  to  others,  can  onl^'  be  awarded  against 
one  who  has  participated  in  the  offense.  A  principal, 
therefore,  though  of  course  liable  to  make  compensa- 
tion for  injuries  done  by  his  agent  within  the  scope  of 
his  employment,  cannot  be  held  liable  for  exemplary  or 
punitive  damages  merely  by  reason  of  wanton,  oppress- 
ive, or  malicious  intent  on  the  part  of  the  agent.  *  *  * 
The  rule  has  the  same  application  to  corporations  as  to 
individuals.  *  *  *  No  doubt,  a  corporation,  like  a 
natural  person,  may  be  held  liable  for  exemplary  or 
punitive  damages  for  the  act  of  an  agent  within  the 
scope  of  his  employment,  provided  the  criminal  intent 
necessary  to  warrant  the  imposition  of  such  damages  is 
brought  home  to  the  corporation.  *  *  *  The  pres- 
ident and  general  manager,  or,  in  his  absence,  the  vice 
president,  in  his  place,  actually  wielding  the  whole  ex- 
ecutive power  of  the  corporation,  may  well  be  treated 
as  so  far  representing  the  corporation,  and  identified 
with  it,  that  any  wanton,  malicious,  or  oppressive  in- 
tent of  his,  in  doing  wrongful  acts  in  behalf  of  the  cor- 
poration to  the  injury  of  others,  may  be  treated  as  the 
intent  of  the  corporation  itself.    But  the  conductor  of 

10  Goddard  v.  Railway  Co.,  57  Me.  202. 

(i:5.-)7) 


§  546 


CARRIERS   OF  PASSENGERS. 


(Ch.  37 


a  train,  or  other  subordinate  agent  or  servant  of  a  rail- 
road corporation,  occupies  a  very  different  position,  and 
is  no  more  identified  with  his  principal,  so  as  to  affect 
the  latter  with  his  own  unlawful  and  criminal  intent, 
than  any  agent  or  servant  standing  in  a  corresponding 
relation  to  natural  persons  carrying  on  a  manufactory, 
a  mine,  or  a  house  of  trade  or  commerce."  ^^  It  was 
accordingly  held  that  a  principal  is  not  liable  in  ex- 
emplary damages  for  the  willful,  wanton,  and  oppress- 
ive acts  of  his  agent,  which  he  has  in  no  way  author- 
ized or  ratified.  This,  of  course,  is  now  the  rule  in  all 
the  federal  courts,^^  and  it  also  obtains  in  California,^^ 
jNIissouri,^*  New  York,^^  Oregon,^*^  Rhode  Island/^ 
Texas,  ^^  West  Virginia,  ^^  and  Wisconsin. '° 

11 -Lake  Shore  &  M.  S.  Ry.  Co.  v.  Prentice,  147  U.  S.  101,  13  Sup. 
Ct.  261. 

12  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Russ,  6  C.  C.  A.  597,  57 
Fed.  822.  Pearlier  cases  decided  in  the  district  and  circuit  courts, 
holding  the  other  way,  are  necessarily  overruled  by  these  decisions. 
Beale  v.  Railway  Co.,  1  Dill.  568,  Fed.  Cas.  No.  1,159;  Gallena  v. 
Railroad,  13  Fed.  116;   Fell  v.  Railroad  Co.,  44  Fed.  248. 

13  Turner  v.  Railroad  Co.,  34  Cal.  594.  A  railroad  company  is  not 
liable  in  vindictive  or  exemplary  damages  on  account  of  a  wanton 
or  malicious  act  of  a  conductor  of  one  of  its  trains  towards  a  passen- 
ger in  executing  the  authority  given  him,  unless  the  malicious  act 
was  either  authorized  or  ratified.  It  is  at  most  liable  only  for  the 
actual  damages  sustained.  Warner  v.  Southern  Pac.  Co.,  113  Gal. 
105,  45  Pac.  187. 

14  Rouse  V.  Railway  Co.,  41  Mo.  App.  298;  Randolph  v.  Railway 
Co.,  18  Mo.  App.  609. 

15  Cleghorn  v.  Railroad  Co.,  56  N.  Y.  44;  Muckle  v.  Railway  Co., 
79  Hun.  32,  29  N.  Y.  Supp.  732;  Donivan  v.  Railway  Co.,  1  Misc.  Rep. 
368,  21  N.  Y.  Supp.  457;  Fisher  v.  Raihvay  Co.,  34  Hun,  433;  Murphy 
V.  Railroad  Co.,  48  N.  Y.  Super.  Ct.  96. 


16-20  See  notes  16-20  on  following  page. 
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§  547.     SAME— RATIFICATION    OF    SERVANT'S    ACTP. 

Even  in  states  where  the  master's  or  principal's  lia- 
bility in  exemplary  damages  is  denied  as  a  general 
proposition,  it  is  nevertheless  held  that  he  may  become 
so  liable  by  ratifying  the  servant's  torts/  Where  a 
railroad  company  retains  a  brakeman  in  its  service,  and 
even  promotes  him  to  a  position  of  greater  responsibil- 
ity, after  notice  of  tortious  acts  committed  by  him 
against  a  passenger,  for  which  he  would  be  liable  in 
punitory  damages,  there  is  no  error  in  submitting  to 
the  jury  the  question  whether  it  had  ratified  such  acts.' 
But  the  mere  retention  of  the  servant,  after  his  willful 
tort,  without  proof  of  knowledge  by  the  master  of  the 
tortious  quality  of  the  act,  is  insufficient  to  authorize 

16  Sullivan  v.  Navigation  Co.,  12  Or.  392,  7  Pac.  508. 

IT  Hagan  v.  Railroad  Co.,  3  R.  I.  88. 

18  Hays  V.  Railroad  Co.,  40  Tex.  272;  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Donahoe,  50  Tex.  102;  Texas  T.  Ry.  Co.  v.  Johnson,  75  Tex. 
158.  12  S.  W.  482;  (^ulf.  C.  &  S.  F.  Ry.  Co.  v.  Reed,  80  Tex.  302,  15 
S.  W.  1105. 

i»  Rifketts  V.  Railway  Co..  33  W.  Va.  433,  10  S.  E.  801. 

2  0  Milwaukee  &  M.  R.  Co.  v,  Finney,  10  Wis.  388;  Craker  v.  Rail- 
way Co..  ,30  Wis.  €57.  075.  070;  Bass  v.  Railway  Co.,  42  Wis.  (i54, 
30  Wis.  030;  Patry  v.  Railway  Co.,  77  Wis.  218,  40  N.  W.  56;  Mace 
V.  Reed,  89  Wis.  440,  62  N.  W.  180.  Exemplary  damages  can  be  re- 
covered against  the  principal  for  the  wrongful  and  malicious  act  of 
the  agent  only  when  such  act  is  either  authorized  or  ratified  by  the 
principal.     Robinson  v.  Railway  Co.  (AVis.)  68  X.  W.  901. 

§  547.    1  See,  also,  ante,  §  351. 

2  Bass  V.  Railway  Co.,  42  Wis.  054.  The  retention  of  a  conductor 
in  the  employment  of  a  street-rai.Avay  company,  with  knowledge  that 
he  has  malicioii-sly  ejected  a  pas.seuger  from  the  (ar,  is  a  ratification 
of  the  wrongful  act,  and  renders  the  company  liable  in  exemplary 
damages.    Robinson  v.  Railway  Co.  (Wis.)  (iS  N.  W.  961. 
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an  inference  of  a  ratification.'  In  Texas  it  has  even 
been  held  that  ratification  will  not  be  presumed,  as 
matter  of  law,  from  the  mere  retention  of  the  servant 
in  the  master's  employment,  with  knowledge  of  his 
misconduct.* 

§  548.     GROSS  NEGLIGENCE. 

Exemplary  damages  are  not  recoverable  for  personal 
injuries  caused  by  mere  negligence;  ^  but  gross  negli- 

3  Doiiivan  v.  Railway  Co.,  1  Misc.  Rep.  368,  21  N.  Y.  Supp.  457. 

4  Dillingham  v.  Russell,  73  Tex.  47,  11  S.  W.  139.  In  this  case  it 
-was  said:  "The  whole  doctrine  of  ex  post  facto  animus  as  a  basis 
for  exemplary  damages  seems  to  us  an  anomaly.  It  goes  further  than 
to  punish  for  evil  motive,  and  condemns  and  punishes  for  evil  after- 
thought." The  dismissal  of  a  conductor  who  has  committed  an  un- 
justifiable assault  on  a  passenger  will  not  reUeve  the  company  from 
liability,  but  it  will  prevent  the  plaintiff  from  recovering  exemplary 
or  punitive  damages.  Randolph  v.  Railway  Co.,  18  Mo.  App.  UOU. 
A  regulation  of  a  railroad  company  requiring  conductors  to  take  up 
mileage  tickets  when  presented  by  one  other  than  the  original  pur- 
chaser, and  to  collect  full  fare,  does  not  render  the  company  liable  in 
exemplary  damages  for  the  wanton  act  of  the  conductor  in  ejecting 
the  ox'iginal  purchaser  of  such  a  ticket  on  a  charge  of  impersonating 
such  purchaser.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Russ,  6  C.  C. 
A.  597,  57  Fed.  822.  Nor  is  the  company  rendered  liable  in  such 
damages  by  the  fact  that  its  general  ticket  agent  was  on  the  train, 
and  that  the  conductor  conferred  with  him  about  the  ticket,  where 
It  is  not  shown  that  such  agent  had  authority  over  the  conductor,  or 
that  he  attempted  to  influence  the  latter's  action.     Id. 

§  548.  1  Wardrobe  v.  Stage  Co.,  7  Cal.  118;  Florida  Ry.  &  Xav.  Co. 
V.  Webster,  25  Fla.  394,  5  South.  714;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
McGinnis,  46  Kan.  109,  26  Pac.  4.'53;  Ackerson  v.  Railway  Co.,  32  N. 
J.  Law,  254.  Thus,  exemplary  damages  cannot  be  recovered  for 
injuries  to  a  passenger  caused  by  the  derailment  of  a  train  owing  to 
the  negligence  of  tlie  company.  Kansas  Pac.  Ry.  Co.  v.  Cutter.  19 
Kan.  83.  Nor  can  exemplary  damages  be  recovered  for  injuries  su.s- 
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gence  will  authorize  the  jury  to  award  such  damages.^ 
Gross  negligence,  within  the  meaning  of  this  rule,  has 
been  defined  to  be  that  entire  want  of  care  which  raises 
the  presumption  of  a  conscious  indifference  to  conse- 
quences. The  ordinary  meaning  of  the  term,  as  a  great- 
er want  of  care  than  ordinary  negligence,  does  not  go 
quite  far  enough  to  define  its  meaning  when  used  as  the 
basis  for  exemplary  damages.^ 

The  employment  of  a  known  drunken  driver  by  a 
stagecoach  company  is  gross  negligence,  within  the 
meaning  of  this  rule/     So  is  the  failure  of  a  railroad 

tained  by  the  negligent  starting  of  a  train  while  a  passenger  was 
alighting,  in  the  absence  of  any  evidence  indicating  malice  or  oppres- 
sion, or  any  willful,  wanton,  or  deliberate  disregard  of  the  rights  of 
the  injured  passenger,  on  the  part  of  the  train  hands.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Stewart,  55  Kan.  G67,  41  Pac.  S3G1. 

•-;  Mobile  &  M.  R.  Co.  v.  Ashcraft,  4S  Ala.  15;  Kansas  Pac.  Ry.  v. 
Lundin,  3  Colo.  94;  Wall  v.  Cameron,  6  Colo.  275;  Louisville  S.  R. 
Co.  V.  Minogue,  90  Ky,  369,  14  S.  W.  357;  Yarillat  v.  Railroad  Co.. 
10  La.  Ann.  &8. 

3  Milwaukee  &  St.  P.  Ry.  Co.  v.  Arms,  91  U.  S.  489;  Richmond  & 
D.  R.  Co.  V.  Vance,  93  Ala.  146,  9  South.  574;  Alabama  G.  S.  R.  Co. 
V.  Arnold,  80  Ala.  600,  2  South.  337;  Chattanooga  R.  &.  C.  R.  Co.  v. 
Liddell,  85  Ga.  482,  11  S.  E.  853;  Illinois  Cent.  R.  Co.  v.  Hammer, 
72  111.  347;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Scurr,  59  Miss.  450; 
Ilansley  v.  Railroad  Co.,  115  N.  C.  602,  20  S.  E.  528;  Missouri  Pac. 
Ry.  Co.  V.  Shuford,  72  Tex.  165,  10  S.  W.  408;  Mi&souri  Pac.  Ry.  Co. 
V.  Mitchell,  72  Tex.  171,  10  S.  W.  411.  But  in  Maysville  &  L.  R.  Co. 
V.  Herrick,  13  Bush  (Ky.)  122,  it  was  held  that,  to  enable  a  passenger 
to  recover  punitive  damages  for  personal  injuries,  it  is  not  necessary 
to  show  the  absence  of  all  care,  or  reckless  indifterence  to  the  safety 
of  passengers,  or  intentional  misconduct,  but  proof  of  gross  negli- 
gence is  sutficient.  In  rx)uisville  &  N.  R,  Co.  v.  Kingman  (Ky.)  35 
S.  W.  264,  it  was  held  that  punitive  damages  are  recoverable  for  the 
gross  negligence  of  the  servants  of  a  railroad  company. 

4  Frink  v.  Coe,  4  Gleeue  (Iowa)  555. 
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company  to  notify  a  ticket  agent  of  a  rule  prohibiting 
passengers  from  riding  on  freight  trains  for  more  than 
a  month  after  it  was  made;  and  exemplary  damages 
may  be  awarded  in  favor  of  a  passenger  who  bought  a 
ticket  and  got  on  a  freight  train  in  reliance  on  the  tick- 
et agent's  statement  that  he  could  ride  on  that  train, 
and  who  was  afterwards  ejected  by  the  conductor  in 
obedience  to  the  rule.°  But  failure  of  a  railroad  com- 
pany to  light  its  platform  at  a  station  is  not  such  will- 
ful, wanton,  or  reckless  negligence  as  will  authorize  the 
recovery  of  exemplary  damages.®  Nor  does  knowledge 
by  the  officers  of  a  railroad  company  of  the  rotten  con- 
dition of  the  ties  render  the  company  Hable  in  punitive 
damages  for  personal  injuries  sustained  in  the  derail- 
ment of  a  car,  where  the  derailment  would  not  have 
occurred  but  for  the  intervention  of  the  breaking  of  a 
bolt,  the  defective  condition  of  which  was  unknown 
and  not  suspected/ 

6  Kansas  Pac.  Ry.  Co.  v.  Kessler,  18  Kan.  523. 

6  Alabama  G.  S.  R.  Co.  v.  Arnold,  84  Ala.  159,  4  South.  359. 

-  Richmond  <fc  D.  R.  Co.  v.  Vance,  93  Ala.  144,  9  South.  574.  "When 
a.  jury  is  produced  by  the  co-operation  of  two  independent  causes, 
the  existence  of  one  of  which  is  unknown,  and  the  other  insufficient 
to  produce  the  result  without  the  co-operation  of  the  unlinown  cause, 
knowledge  of  the  existence  of  such  other  cause  does  not  make  a  case 
for  the  allowance  of  punitive  damages.  The  proposition  seems  logic- 
ally to  follow  from  the  principle  that  consciousness  of  the  pnjbablo 
injurious  consequences  of  one's  conduct,  or  omiss,!on  of  duty,  is  an 
essential  element  of  reckless,  wanton,  or  intentional  negligence."  Id. 
The  employment,  as  a  bridge  tender,  of  a  person  unable  to  read  or 
write,  is  not  such  gross  negligence  or  wanton  neglect  as  will  render  a 
railroad  company  liable  in  exemplary  damages  to  a  passenger  on  a 
train  injured  by  the  negligence  of  this  employe.  Brooks  v.  Railroad 
Co.,  30  Hun,  47.  Exemplary  damages  cannot  be  rec-overed  for  per- 
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Gross  negligence  on  the  part  of  tlie  servants  of  a  cor- 
poration will  warrant  the  imposition  of  exemplary 
damages  on  the  corporation  in  those  states  where  it  is 
thus  liable  for  the  acts  of  its  servants.®  Thus  where  a 
l^assenger  train  running  at  the  rate  of  30  or  40  miles 
per  hour  is  not  only  not  brought  to  a  standstill  near  a 
crossing  with  an  intersecting  road,  as  required  by  stat- 
ute, but  its  speed  is  not  even  slackened,  the  jury  is  jus- 
tified in  finding  the  engineer  of  the  passenger  train 
guilt}'  of  wanton,  willful,  and  reckless  indifference  to 
probable  results,  and  to  impose  punitive  damages  in  an 
action  for  personal  injuries  sustained  in  a  collision 
with  an  engine  on  the  crossing."  So  where  a  passen- 
ger is  wrongfully  ejected  from  a  train  in  the  nighttime 
in  the  company's  yards,  with  which  he  is  entirely  un- 
familiar, and  through  which  trains  and  engines  are 
constantly  passing,  the  company  is  liable  in  punitive 

sonal  injuries  caused  by  a  roadbed  in  a  verj-  bad  condition,  where  it 
appears  that  the  road  was  being  repaired  when  the  accident  hap- 
pened, that  the  running  time  of  trains  had  been  reduced  in  the  inter- 
est of  safety,  and  that  the  rail  broke  in  an  unusual  spell  of  winter 
weather.  International  &  G.  N.  Ry.  Co.  v,  Brazzil,  78  Tex.  314,  14 
S.  W.  609. 

8  Hopkins  v.  Railroad,  36  N.  H.  9. 

9  Richmond  &  D.  R.  Co.  v.  Greenwood,  99  Ala.  501,  14  South.  495. 
The  fact  that  the  engineer  had  no  actual  knowledge  of  the  approach 
of  the  train  on  the  intersecting  road  does  not  relieve  the  company 
from  exemplary  damages.  "Jlie  knowledge  of  danger  uiion  which,  in 
the  absence  of  subsequent  diligence  to  avoid  its  coiisi^quences,  a  charge 
of  wantonness  might  be  sustained,  need  not  be  that  which  is  presently 
acquired  through  the  physical  senses.  The  party  charged  need  not, 
on  the  particular  occasion,  see  or  hear,  or  through  sense  bec-ome  ad- 
vised of  the  ftttual  presence  of,  every  element  nece&^ary  to  constitute 
the  danger  tnat  really  exists.     Id. 
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damages  for  injuries  sustained  while  he  was  endeavor- 
ing to  find  his  way  out  of  the  yards,  though  the  con- 
ductor used  no  unnecessary  force  in  making  the  expul- 
sion/" Where  there  are  successive  acts  of  negligence 
on  the  part  of  defendant's  employes,  resulting  ultimate- 
ly in  injury  to  a  passenger,  the  jury  may,  in  determin- 
ing the  degree  of  culpability  of  defendant,  look  to  the 
chain  of  causation  for  the  wrong  done  for  which  they 
are  to  fix  the  amount  of  damages." 

§  549.     POVERTY   OF  DEFENDANT. 

The  want  of  means  and  of  credit,  preventing  a  raiT- 
road  company  from  making  repairs  of  its  track,  does 
not  relieve  it  from  liability  in  exemplary  damages  to 
a  passenger  injured  by  its  gross  negligence  in  this  re- 
spect. "A  corporation  or  an  individual  who  attempts 
to  conduct  a  business,  public  in  its  character,  in  the 
course  of  which  lives  and  limbs  of  persons  dealing 
with  it  are  imperiled,  is  held  responsible  in  exemplary 
damages,  whenever  the  means  used  to  conduct  the  busi- 
ness are  so  manifestly  insufficient  to  enable  them  to 
conduct  business  safely  as  to  manifest  indifference  to 
duty  or  reckless  disregard  for  the  safety  of  persons. 
*  *  *  If  the  company  has  not  the  means  to  place 
its  road  in  safe  condition,  it  should  cease  to  use  it  for 
the  transportation  of  passengers;  but  if  it  elects  not  to 
do  this,  and  for  any  reason  continues  to  hold  itself  out 
as  a  carrier  of  passengers,  and  receives  them  when  its 

10  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Rosenzweig,  113  Pa.  St.  519,  543, 
544,  6  Atl.  545. 

11  Kan.siis  City,  M.  &  B,  R.  Co.  v.  Sanders,  98  Ala.  293,  13  South.  57. 
(1364)  * 
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appliances  are  known  to  be  insufficient,  when  carefully 
used,  for  the  safe  conduct  of  such  a  business,  then,  so 
long  as  damages  are  given  for  the  purpose  for  which  it 
is  said  exemplary  damages  are  given,  it  must  be  held 
that  such  damages  may  be  properly  imposed."  ^  But, 
nevertheless,  the  wealth  or  poverty  of  a  defendant  has 
an  important  bearing  as  to  the  amount  of  money  which 
shall  be  awarded  against  him  for  exemplary  damages. 
What  would  be  sufficient  damages  by  way  of  example 
and  of  punishment  for  a  day  laborer,  without  means, 
would  be  nothing  by  way  of  punishment  or  example  to 
a  wealthy  corporation.* 

§  550.     FAILURE  TO  ACCEPT  AND  CARRY  PAS- 
SENGER. 

Exemplary  damages  may  be  recovered  against  a  rail- 
road company  for  the  willful,  reckless,  or  capricious 
failure  of  its  employes  to  stop  a  train  at  a  flag  station,  if 
they  see  the  signals  to  stop,  and  willfully  disregard 
them;  ^  and  also  against  a  vessel  owner  for  his  viola- 
tion of  duty  in  willfully  and  capriciously  refusing  to 
land  his  vessel,  and  receive  plaintiff  on  board  as  a  pas- 
senger, according  to  his  advertisement.*  It  has  even 
been  held  that  exemplary  damages  are  recoverable 
against  a  railroad  company  which  runs  its  train  past 
one  of  its  regular  stations  where  it  is  scheduled  to  stop, 

§  549.    1  Texas  T.  Ry.  Co.  v.  Johnson,  75  Tex.  15S,  12  S.  W.  482. 
See,  also,  ante,  §  13. 
2  Belknap  vl'Railioad,  49  N.  H.  S.'iS.    See,  also,  ante,  p.  1150. 
§  550.    1  Wilson  v.  RailiMad  Co.,  (i3  Miss.  352. 
2  Heiru  y.  McCaughan,  32  Miss.  17. 
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if  there  is  room  for  passengers  on  that  train,  or  if,  the 
train  being  crowded,  the  company,  by  reasonable  dili- 
gence, could  have  ascertained  that  the  number  of  cars 
is  insufficient,  and  made  no  effort  to  supply  that  de- 
ficiency.' 

But  punitive  damages  will  not  be  awarded  against  a 
railroad  company,  where,  by  reason  of  defective  equip- 
ments, it  failed  to  carry  a  person,  to  whom  it  had  sold 
an  excursion  ticket,  back  to  his  starting  point,  on  the 
day  named  in  the  ticket,  when  the  only  injuries  com- 
plained of  were  inconvenience,  delay,  and  disappoint- 
ment, and  there  is  no  proof  of  bad  motive  on  the  part  of 
the  company."*     Neither  are  such  damages  recoverable 

»  Purcell  V.  Railroad  Co.,  108  N.  C.  414,  12  S.  E.  954,  956.  This 
case  was  overruled  iu  HansJey  v.  Railroad  Co.,  115  N.  C.  602,  20  S. 
E.  .528;  but  it  was  reinstated  as  an  authority  in  Hansley  v.  Railroad 
Co.,  117  N.  C.  565,  23  S.  E.  443. 

4  Hansley  v.  Railroad  Co.,  115  N.  C.  602,  20  S.  E.  528;  Brooks  v. 
Railway  Co.,  115  N.  C.  624,  20  S.  E.  535;  Hansley  v.  Railway  Co., 
117  N.  C.  565,  23  S.  E.  443.  The  following  extract  from  the  opinion 
in  Hansley  v.  Railroad  Co.,  115  N.  C.  602,  616,  20  S.  E.  528,  532,  is 
given  to  show  the  difficulties  of  railroading  in  certain  sections  of 
North  Carolina :  "We  cannot  shut  our  eyes  to  the  history  of  railways 
in  North  Carolina,  and  the  daily  development  of  the  country  by  new 
branch  lines,  built  first  for  the  transportation  of  lumber,  and  gradually 
extending  their  business  as  carriers  to  other  freight,  until  at  last, 
though  the  corporation  has  not  been  able  to  purchase  more  than  two 
or  three  engines  and  a  single  passenger  car,  with  few  appointments, 
its  patrons  induce  it  to  transport  passengers,  in  order  that  they  may 
have  the  advantage  of  saving  time  and  expense  by  substituting  such  a 
conveyance  as  an  improvement  on  a  road  wagon  or  other  vehicle.  We 
are  not  disposed  to  check  the  process  of  evolution  which  we  see 
around  us,  from  a  lumber  road  into  a  comfortable  line  for  passengers, 
as  the  business  justifies  the  change.  Even  where  a  road  seems  to  be 
retrograding,  we  see  no  reason  why  we  should  interfere,  with  a  harsh 
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for  the  negligence  of  a  railroad  employed  in  directing  an 

Ij  intending  passenger  into  a  sleeping  car,  which  was  cut 

:  out  of  the  train,  and  left  at  the  station,  though  this  oc- 

curred late  at  night,  and  the  passenger  had  a  sick  child, 
and  his  baggage  and  medicines  were  carried  away  on 
the  train.  Exemplary  damages  can  be  awarded  only 
when  malice  or  its  equivalent  is  present;  and  no  mere 
inadvertence,  mistake,  or  accident  can  be  malicious, 
though  it  may  be  negligent.^ 

§  551.     CARRYING  PAST  DESTINATION. 

Exemplary  damages  may  be  recovered  for  carrying 
a  passenger  past  his  destination,  if  the  train  was  run 
by  the  station  willfully,  in  disregard  of  the  passenger's 
rights  to  have  it  stopped  there.^     Such  damages  are  re- 

rule,  such  as  would  have  stopped  the  operation  of  the  Raleigh  &  Gas- 
ton road  nearly  50  j-ears  ago,  with  the  best  efforts  of  our  distinguished 
Gov.  Graham,  representing  the  state  as  principal  stockholder,  and 
running  it  with  poor  equipments,  and  constant  danger  of  injury  to 
passengers  by  derailments  and  snakeheads,  and  frequent  delays  of 
many  days  to  purchasei'S  of  tickets.  History  has  repeated  itself  in 
the  gradual  improvement  of  the  roadbed  and  equipment  of  the  West- 
ern North  Carolina  Railroad.  If  the  ax  is  to  be  brought  to  the  root 
of  the  tree,  by  stopping  these  roads  from  transporting  persons  at  all 
unless  the  conditions  be  improved,  the  legislature  has  wisely  at- 
tempted to  vest  the  necessary  ixiwer  in  the  railroad  commission  to 
accomplish  this  end,  either  by  ordering  a  cessation  of  operations,  or 
the  improvement  of  the  roadbed  and  the  purchase  of  new  equipments. 
Meantime,  neither  the  law,  fairly  interpreted,  nor  considerations  of 
public  policy,  warrant  the  adoption  of  so  harsh  a  rule  as  that  pro- 
posed." 

5  Norfolk  &  W.  R.  Co.  V.  Lipscomb,  1)0  Va.  137,  17  S.  E.  809. 

§  551.    1  ViJksburg  &  M.  R.  Co.  v.  Scuilan,  63  Miss.  413;    Samuels 
V.  Railroad  Co.,  35  S.  C.  493,  14  S.  E.  943. 
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coYerable  where  there  is  eridenee  that  the  train  failed 
to  stop  at  the  station,  that  the  name  of  the  station  was 
not  tailed,  and  that  the  conductor  was  intoxicated,  and 
used  profane  and  insulting  language  to  plaintiff.^  So 
such  damages  have  been  held  recoverable  for  carrying 
a  fjemale  passenger  several  hundred  yards  beyond  the 
station  house,  compelling  her  to  alight  in  a  drenching 
rain,  and  to  walk  back,  with  a  baby  and  a  valise  in  her 
arms.^ 

But  exemplary  damages  are  not  recoverable  for  car- 
rying a  passenger  past  destination,  in  the  absence  of 
willfulness  or  other  conduct  aggravating  the  wrong;  * 
as  where  the  conductor,  confused  by  unusual  occur- 
rences, passes  a  station,  and,  courteously  explaining  to 
a  passenger  for  this  place,  gives  him  a  free  return  tick- 
et/    So  the  refusal  of  a  conductor  to  stop  a  train  at 

2  Fordyce  v.  Nix,  58  Ark.  136,  23  S.  W.  967. 

3  Alabama  G.  S.  K.  Co.  v.  Sellers,  93  Ala.  9,  9  South.  375.  Where 
the  refusal  of  employes  in  charge  of  a  steamboat  to  put  a  passenger 
off  at  destination  is  willful,  or  the  result  of  gross  and  intentional 
negligence,  or  if  their  conduct  in  refusing  to  do  so  is  in  any  way 
Insulting  towards  the  passenger,  the  owner  of  the  boat  is  liable  in 
punitive  damages.     Memphis  &  C.  P.  Co.  v.  Nagel  (Ky.)  29  S.  W.  743. 

4  Dorrah  v.  Railroad  Co..  65  Miss.  14,  3  South.  36;  Kansas  City,  M. 
&  B.  R.  Co.  V.  Fite,  67  Miss.  373,  7  South.  223;  Vicksburg  &  M.  R. 
Co.  V.  Scanlan,  63  Miss.  413. 

5  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Scurr,  59  Miss.  456.  Exemplary 
damages  cannot  be  recovered  against  a  railroad  company  for  carry- 
ing a  passenger  past  her  destination,  and  in  inducing  her  to  alight, 
under  a  promise  of  a  conveyance  back,  where  the  conductor  expressed 
his  regrets  at  his  failure  to  stop  at  the  proper  station,  and  honestly 
endeavored  to  fulfill  his  promise  to  procure  a  conveyance.  No  malice, 
fraud,  or  oppressive  conduct  appears.  Kentucky  Cent.  Ry.  Co.  v. 
Biddle  (Ky.)  34  S.  AV.  904.  Exemplary  damages  are  not  recoverable 
for  negligence  in  carrying  a  passenger  some  two  or  three  hundred 
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a  station  at  which  it  is  not  scheduled  to  stop  is  not  a 
malicious,  willful,  or  wanton  act,  so  as  to  entitle  the 
passenger  to  exemplary  damages  for  a  personal  injury 
sustained  in  jumping  from  the  moAdng  train,  though  he 
was  misled  into  taking  the  train  by  the  statements  of 
the  station  agent." 

§  552.     EJECTION. 

Exemplary  damages  may  be  awarded  for  the  wrong- 
ful expulsion  of  a  passenger  from  a  train,  if  done  ma- 
liciously or  wantonly.^  Thus  it  has  been  held  that  such 
damages  are  recoverable,  where  the  conductor  uses  pro- 
fane and  threatening  language  to  a  female  passenger, 
and  sends  a  brakeman,  who  takes  her  little  girl,  and 
thereby  compels  her  to  follow  and  leave  the  train;  - 
and  also  where  a  conductor,  without  demanding  fare, 
or  after  the  fare  is  offered  to  be  paid,  takes  by  the  collar 

yards  past  her  destination,  wliere  tlie  conductor  was  guilty  of  no 
insulting  words  or  conduct  in  putting  the  passenger  off.  Louisville  & 
K.  R.  Co.  V.  Jackson  (Ky.)  30  S.  W.  173. 

6  St.  Louis,  I.  M.  &  S.  Ry.  Co,  v.  Atchison,  47  Ark.  74,  14  S.  W.  4G8. 

§  552.  1  Philadelphia,  W.  &  B.  R.  Co.  v.  Larkin,  47  Md.  155.  Puni- 
tive damages  maj-  be  awarded  for  wrongful  ejection,  where  it  is  ac- 
companied Avith  such  violent  and  insulting  conduct  on  the  part  of  the 
trainmen  as  indicates  a  wanton  disregard  of  the  passenger's  safety. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Davis,  5G  Ark.  51,  19  S.  W.  107.  The 
jury  may  award  exemplary  damages,  if,  in  expelling  plaintiff,  de- 
fendant was  guilty  of  oppression,  fraud,  or  violence,  actual  or  pre- 
sumed. Gorman  v.  Southern  Pac.  Co.,  t)7  Cal.  1,  31  Pac.  1112.  To 
entitle  a  passenger  to  exemplary  damages  for  his  wrongful  expulsion 
from  a  train,  there  must  be  evidence  of  imdue  force,  unnecessary  rude- 
ness, or  insult,  malice,  or  some  willful  wrong,  accompanying  his- 
ejection.     Tomlinson  v.  Railroad  Co.,  107  N.  C.  327,  12  S.  E.  138. 

2  Hicks  V.  Railroad  Co.,  68  Mo.  329. 
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a  passenger  who  is  properly  behaving  himself,  and 
leads  him  to  the  door  of  the  car  at  a  station,  and  puts 
him  off,  tearing  his  coat  in  the  act  of  expulsion,  the  act 
being  unprovoked,  willful,  and  malicious,  and  perform- 
ed in  a  rude  and  aggravating  manner,  with  the  inten- 
tion to  wound  the  feelings  of  the  passenger,  and  to 
bring  him  into  contempt  and  disgrace.*     So,  exemplary 

3  Chicago,  B.  &  Q.  R.  Co.  v.  Bryan,  90  111.  126.  Where  a  passenger 
with  paralyzed  hands  requests  the  conductor  to  take  his  ticket  from 
his  pocket,  and  the  conductor  merely  pretends  to  do  so,  or  performs 
the  act  in  so  grossly  negligent  a  manner  as  to  indicate  a  wanton  and 
wicked  purpose  to  disregard  the  rights  of  the  passenger,  or  to  will- 
fully inflict  on  him  an  Injury,  the  company  would  be  liable  in  ex- 
emplary damages  for  the  ejection  of  the  passenger.  In  any  other 
event,  if  the  company  be  liable  at  all,  being  itself  free  from  fault,  the 
damages  would  only  be  compensatory.  'LouisviUe,  N.  &  G.  S.  R.  Co. 
V.  Fleming,  14  Lea  (Tenn.)  128,  152.  If  there  is  any  case  where  it  is 
clear  that  exemplary  damages  may  be  given,  it  is  where  a  passeug:r, 
who  is  lawfully  entitled  to  stay  and  ride  on  a  railway  train,  is  put  off 
at  a  flag  station,  in  the  middle  of  the  night,  in  the  midst  of  a  wintry 
storm,  a  distance  of  80  miles  fi=om  his  point  of  starting,  and  of  250 
miles  from  the  point  to  which  he  is  entitled  to  ride  on  the  train, 
though  no  insulting  language  or  unlawful  means  are  employed  in 
effecting  the  ejection.  There  is  no  ditticulty  about  permitting  a  jury 
to  say  wliether  the  fact  of  expelling  a  passenger  under  such  circum- 
stances is  wanton,  reckless,  or  oppressive.  Evans  v.  Railway  Co.,  11 
Mo.  App.  4G3.  A  passenger,  unable  to  procure  a  ticket  at  a  station, 
who  refuses  to  pay  the  higher  train  fare,  may  recover  exemplary  dam- 
ages for  the  conductor's  refusal  to  permit  him  to  get  off  the  train  a 
mile  from  his  starting  point,  and  for  carrying  him  on  to  the  next 
station,  five  miles  distant,  where  he  could  obtain  no  shelter  at  that 
hour,  and  the  weather  was  inclement.  Hall  v.  Railway  Co.,  28  S.  C. 
2G1,  5  S.  E.  023.  Exemplary  damages  may  be  recovered  for  the 
wrongful  and  forcible  ejection  of  a  passenger,  in  a  cold  night,  on 
the  open  prairie,  ^ith  no  human  habitation  in  sight,  where  the  con- 
ductor was  guilty  of  gross  negligence  in  examining  the  passenger's 
ticket.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Long  (Kan.  App.)  47  Pac.  993. 
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damages  may  be  recovered  against  a  railroad  compaoy 
for  a  violent  assault  on  a  passenger  by  a  conductor.* 
So  they  may  be  recovered  for  personal  injuries  sustain- 
ed in  being  forced  from  a  moving  train,  if  the  conduct- 
or acted  in  a  spirit  of  oppressive  malice,  or  if  his  acts 
were  such  as  to  indicate  a  heedless  disregard  of  conse- 
quences.* 

But  the  mere  fact  that  an  expulsion  of  a  passenger 
from  a  train  may  have  been  wrongful  and  injurious 
does  not  justify  exemplary  damages,  in  the  absence  of 
actual  malice  or  wanton  indifference  as  to  the  rights 
invaded.^     So  the  mere  fact  that  one  is  forcibly  and 

*  Baltimore  &  O.  R.  Co.  v.  Barger,  80  Md.  23,  30  Atl.  5G0. 

6  Citizens'  St.  R.  Co.  of  Indianapolis  v.  Willoeby,  134  Ind.  563,  33 
N.  E.  627;  St.  Clair  v.  Railway  Co.,  29  Mo.  App.  76.  But  a  person 
who  is  expelled  from  a  railroad  train  at  a  regular  station  for  failing 
to  exhibit  a  ticket  as  required  by  the  rules  of  the  company,  and  who 
jumps  on  again  as  the  train  starts,  cannot  recover  exemplary  dam- 
ages for  his  expulsion  while  the  train  is  in  motion,  but  his  recovery 
must  be  limited  strictly  to  compensation.  Chicago,  B.  &  Q.  R.  Co.  v. 
Boger,  1  111.  App.  472.  A  newsboy,  who  had  paid  no  fare,  was  stand- 
ing on  the  lower  step  of  a  street  car,  which  was  approaching  a 
crossing  where  there  were  passengers  who  wished  to  enter  the  car. 
The  conductor  pushed  the  boy  on  the  arm,  and  he  fell  from  the  car 
and  was  injured;  but  there  had  been  no  previous  ill-will  on  the  part 
of  the  conductor  towards  the  boy,  nor  an  unlcind  word  spoken.  Held, 
that  there  was  no  evidence  that  the  conductor's  act  was  wanton  or 
malicious,  or  that  lie  was  moved  by  any  feelings  of  violetice.  outrage, 
or  reckless  indifference  of  the  consequences,  and  hence  exemplary 
damages  could  not  be  recovered.  Philadelphia  Traction  Co.  v.  Or- 
bann,  119  Pa.  St.  37,  12  Atl.  816. 

6  Hoffman  v.  Railroad  Co.,  45  Minn.  53,  47  N.  W.  312;  Forsee  v. 
Railroad  Co.,  63  Miss.  66.  Punitive  damages  are  not  recoverable  for 
compelling  a'«male  passenger  to  leave  the  ladies'  car,  where  no  un- 
necessary force  is  used,  and  no  rude  or  insulting  words  are  spoken, 
though  the  car  to  which  the  passenger  was  removed  was  not  so  com- 
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deliberately  ejected  from  a  car  does  not  necessarily  im- 
ply that  it  was  done  wantonly  and  maliciously,  or  with 
a  bad  motive,  although  the  act  may  be  in  itself  unlaw- 
ful. Conceding  that  a  passenger  is  wrongfully  ejected 
from  a  train,  the  fact  that  it  was  forcibly  and  deliber- 
ately done  is  not  the  test  by  which  the  plaintiff's  right 
to  recover  punitive  damages  is  to  be  determined.  On 
the  contrary,  before  resorting  to  so  extreme  a  measure, 
it  is  but  proper  that  the  conductor  should  act  deliber- 
ately, and  not  harshly  or  inconsiderately.^  Thus  where 
a  conductor,  acting  in  what  he  believes  to  be  the  per- 
formance of  his  duty  to  the  company,  removes  a  passen- 
ger who  refuses  to  pay  fare  or  to  produce  a  ticket,  the 
company  is  liable  only  in  compensatory  damages, 
though  the  removal  is  unlawful.^  So  where  a  return 
coupon  is  canceled  through  a  conductor's  mistake,  and 

fortable  as  the  one  he  was  compelled  to  leave.  Holmes  v.  Railroad 
Co.,  94  N.  C.  318.  Exemplary  damages  are  not  recoverable  for  put- 
ting a  passenger  off  at  a  place  not  a  station,  without  violence  or  cir- 
cumstances of  aggravation.  Toledo,  P.  &  W.  R.  Co.  v.  Patterson,  63- 
111.  304. 

7  Philadelphia,  W.  &  B.  R,  Co.  v,  Hoeflich,  62  Md.  300;  Curl  v.  Rail- 
way Co.,  63  Iowa,  417,  16  N.  W.  G'J,  and  19  X.  W.  308.  But  in  Balti- 
more &  y.  Turnpike  Road  v.  Boone,  45  Md.  344,  it  was  held  that,  for 
ejecting  a  passenger  for  refusal  to  pay  fare  in  excess  of  the  x'ate  fixed 
bj-  statute,  exemplary  damages  may  be  recovered,  if  the  expulsion 
was  deliberately  and  forcibly  done. 

8  Townsend  v.  Railroad  Co.,  56  N.  Y.  295;  Hamilton  v.  Railroad 
Co.,  53  N.  Y.  25,  reversing  35  N.  Y.  Super.  Ct.  118;  Pittsburgh,  Ft. 
W.  &  C.  R.  Co.  V.  Slusser,  19  Ohio  St.  157;  Quigley  v.  Railroad  Co., 
11  Nev.  350;  Claybrook  v.  Railway  Co.,  19  Mo.  App.  432;  Logan  v. 
Railroad  Co.,  77  Mo.  663;  Louisville,  N.  &  G.  S.  R.  Co.  v.  Guinan,  11 
Lea  (Tenn.)  98;  Serwe  v.  Railroad  Co.,  48  Minn.  78,  50  N.  W.  1021; 
Pine  V.  Raihvay  Co.,  50  Minn.  144,  52  N.  W.  392. 
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his  attempted  rectification  of  the  error  is  not  a  com- 
pliance with  the  rules  of  the  company,  another  con- 
ductor who  rejects  the  coupon  when  tendered  in  pay- 
ment of  fare,  and  who  ejects  the  passenger  for  non- 
payment thereof,  cannot  be  said  to  act  wantonly  or 
maliciously,  so  as  to  authorize  the  recovery  of  punitive 
damages.®  But  in  Indiana  it  has  been  held  that  the 
wrongful  ejection  of  a  passenger  at  about  1  o'clock  at 
night,  in  the  winter  season,  at  a  distance  from  any  sta- 
tion or  lodging  house,  authorizes  the  recovery  of  exem- 
plary damages,  though  the  conductor  acted  under  a 
mistaken  belief  that  the  passenger  had  not  paid  his 
fare.^"  So,  exemplary  damages  have  been  held  recov- 
erable for  the  ejection  of  a  passenger  from  a  train, 
where  the  conductor  charged  him  with  impersonating 
the  purchaser  of  a  nontransferable  mileage  ticket,  and 
arbitrarily  refused  the  passenger  permission  to  identify 
himself." 

»  Philadelphia,  W.  &  B.  R.  Co.  v.  Rice,  64  Md.  63.  21  Atl.  97.  Ex- 
emplary damages  camiot  be  recovered  for  the  ejection  of  a  passenger 
between  stations  without  insult  or  unnecessary  force,  where  the  con- 
ductor acted  under  the  mistaken  belief  that  the  pasrsenger'S  ticket 
entitled  him  to  ride  only  to  the  station  just  passed,  and  where,  on 
discovering  his  mistake,  he  made  arrangements  to  take  the  passenger 
to  his  destination.  Norfolk  &  W.  R.  Co.  v.  Neely,  91  Va.  539,  22  S. 
E.  367. 

10  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Goben,  l.j  Iml.  A)ip.  12:!,  42  N. 
E.  1116. 

11  Norfolk  &  W.  R.  Co.  v.  Anderson,  90  Va.  1,  17  S.  E.  757.  Wliere 
a  passenger  informs  the  conductor  that  he  has  already  paid  his  fare, 
and  his  statement  is  corroborated  by  other  passengers,  an  honest  be- 
lief by  the  ccJliductor  that  the  fare  has  not  been  paid  does  not  justify 
the  forcible  ejection  of  the  passenger,  nor  the  application  of  such 
epithets  as  liar,  scoundrel,  or  fraud;   and  the  passenger  may  recover 
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>.§  553.     RUDE  AND  INSULTING  TONE. 

A  railway  company  cannot  be  held  liable  to  answer 
in  exemplary  damages  because  its  servant,  who  is  re- 
quired to  collect  fares,  and  protect  it  against  imposi- 
tion by  expelling  those  who  have  not  paid  in  the  time 
that  elapses  between  stations  that  are  often  but  a  short 
distance  apart,  informs  a  husband  in  a  brusque  man- 
ner, in  the  presence  of  his  wife,  whose  head  is  resting 
on  a  pillow,  that  they  must  pay  or  get  off,  and,  after 
waiting  till  the  train  reaches  the  next  station,  says,  in 
a  decided  or  rude  tone,  that  they  must  get  off.  The 
railroad  company  cannot  be  held  responsible  for  his 
failure,  in  the  hurry  of  the  moment,  to  modulate  his 
voice,  so  as  to  make  it  soft  or  gentle,  especially  when 
he  was  giving  a  command  in  the  line  of  his  duty,  which 
the  plaintiffs  had  show^n  themselves  loath  to  obey.^  So 
mere  brusqueness  in  the  words  or  manner  of  a  con- 
ductor in  declining  to  stop  the  train  between  stations, 
to  accommodate  a  passenger  who  was  unable  to  get  off 
at  his  destination,  is  not  an  insult  which  justifies  the 
infliction  of  punitive  damages  against  the  company.^ 
So,  where  a  female  passenger  is  carried  past  her  des- 
tination, and  is  put  off  a  mile  beyond,  exemplary  dam- 
ages cannot  be  recovered  on  the  ground  merely  that 
the  train  hands  were  guilty  of  "indecorous"  conduct  to- 
wards her  in  putting  her  off,  since  "indecorous"  means 

exemplary  damages  against  the  conductor.     Daltou  v.  Beers,  38  Conn. 
520. 

§  .553.    1  Rose  v.  Railroad  Co.,  lOti  N.  C.  108,  11  S.  E.  .526. 

2  Mississippi  &  T.  R.  Co.  v.  Gill,  GO  Miss.  39,  5  South.  393. 
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impolite,  or  a  violation  of  jiood  manners  or  proper 
breeding;  ^  but  the  company  is  so  liable  if  the  train 
hands  were  "insulting  in  tone"  toAvards  her, — that  is,  if 
their  voices  were  so  accented,  inflected,  or  modulated 
as  to  express  intentional  insult.* 

The  mere  threat  to  eject  a  passenger  unless  he  pays 
the  train  fare  is  not  such  Avantonness  or  malice  as  will 
entitle  the  passenger  to  recover  exemplary  damages.^ 
And  in  a  suit  by  a  child  for  ejecting  him  from  a  train, 
the  fact  that  the  conductor  may  have  used  improper 
language  to  the  mother  of  the  child  at  the  time  of  the 
expulsion  will  not  authorize  the  recovery  of  exemplary 
damages.® 

§  554.     STATUTORY  PROVISIONS. 

The  Georgia  Code  ^  provides  that  where  there  are 
aggravating  circumstances,  either  in  the  act  or  in  the 
intention,  the  jury  may  give  additional  damages,  either 
to  deter  the  wrongdoer  from  repeating  the  trespass,  or 
as  compensation  for  the  wounded  feelings  of  plaintiff. 
Under  this  statute,  exemplary  damages  may  be  award- 
ed for  the  conductor's  act  in  calling  a  passenger  insult- 
ing names  and  striking  him  with  a  lantern;  ^  and  also 

8  Louisville  &  N.  R.  Co.  v.  Ballard,  85  Ky.  307,  3  S.  W.  530. 

4  Louisville  &  N.  R.  Co.  v.  Ballard,  88  Ky.  159,  10  S.  W.  420.     In 
an  action  for  the  ejection  of  a  passenger,  punitive  damages  may  be 
recovered  if  there  is  nidem  ss  in  accompli.<hing  it.     Knowles  v.  Kail 
road  Co.,  102  N.  C.  59,  9  S.  E.  7.     These  two  cases  would  seem  to 
caiTy  the  doctrine  of  exemplary  damages  to  the  limit.  i 

B  raine  v.  Railroad  Co.,  45  Iowa,  509. 

c  Pittsburgh,  C.  A:  St.  L.  R.  Co.  v.  Dewin,  80  Ul.  290. 

§  554.    1  Section  ;/.(Xie. 

2  Western  &  A.  R.  R.  v.  Turner,  72  Ga.  292.. 
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for  the  wrongful  ejection  of  a  passenger  in  the  pres- 
ence of  fellow  passengers,  though  the  conductor  acts 
in  good  faith,  and  uses  no  force. ^  So,  for  ejecting  a  pas- 
senger rightfully  on  a  car,  exemplary  damages  are  re- 
coverable where  the  conductor  used  insulting  language, 
and  was  "very  impolite  and  grnff."  ^  And  a  passenger 
emaciated  by  disease,  who  is  ejected  from  a  train  at  a 
place  not  a  station  or  a  stopping  place,  without  being 
given  an  opportunity  to  produce  his  ticket  or  pay  his 
fare,  may  recover  exemplary  damages  for  the  expul- 
tjion.^ 

But,  under  the  Colorado  statute,^  exemplary  dam- 
ages cannot  be  recovered  for  the  ejection  of  a  passenger, 
where  the  conductor  acts  under  a  misconception  of  his 
rights,  and  uses  no  more  force  than  is  necessary  to  ac- 
complish the  result.' 

3  Georgia  K.  R.  v.  Homer,  73  Ga.  251;  City  &  S.  Ry.  v.  Brauss,  70 
Ga.  308. 

4  Atlanta  Cousol.  St.  Ry.  Co.  v.  Keeuy  (Ga.)  25  S.  E.  629. 
6  Westeru  &  A.  R.  Co.  v.  Ledbetter  (Ga.)  2-")  S.  E.  663. 

G  Mills'  Ann.  St.  Colo.  §  1512,  authorizes  the  recovery  of  exemplary 
damages  when  the  injury  complained  of  Las  been  attended  by  cir- 
cumstances of  fraud,  malice,  or  insult,  or  a  wanton  and  reckless  dis- 
regard of  the  injured  party's  rights  and  feelings. 

T  Denver  Tramway  Co.  v.  Cloud.  6  Colo.  App.  445,  40  Pac.  779. 
(1376) 
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CHAPTER  XXXVIII. 

EXCESSIVE  AND  INADEQUATE  DAMAGES. 

§  555.  Power  of  Courts  over  Excessive  Verdicts, 

556.  Personal  Injuries. 

557.  Same — Bruises,  Contusions,  and  Muscular  Injuries. 

558.  Same— Hernia. 

559.  Same— Sprains  and  Dislocations. 
5G0.  Same — Bi'oken  Bones. 

501.  Same — Loss  of  Limb. 

5(52.  Same— Injuries  to  Spine  and  Nervous  System. 

5f!3.  Same— Female  Troubles. 

504.  Same — Loss  of  Society.  Services,  etc. 

50.").  Assault,  Insult,  an:l  AiTest. 

500.  Failure  or  Refusal  to  Accept  and  Carry  Passenger. 

567.  Denial  of  Accommodations. 

56S.  Carrying  Past  Destination. 

569.  Ejection. 

570.  Same— Personal  Injuries. 

571.  Same— Good  Faith  of  Conductor. 

572.  Same— At  Place  Other  Than  a  Station. 

573.  Compelling  Payment  of  Two  Fares. 

574.  Practice— Remittitur. 

575.  Inadequate  Damages. 

§  555.     POWER    OF    COURTS    OVER   EXCESSIVE  VER- 
DICTS. 

Trial  courts,  and  in  most  of  the  states  appellate 
courts,  possess  the  po-wer  of  setting  aside  ver- 
dicts, in  cases  -where  there  is  no  fixed  rule  of 
legal  compensation,  on  the  ground  that  the 
damages  awarded  are  so  excessive  as  to  show- 
that  juries,  w-ere  influenced  by  passion,  preju- 
dice, or  partiality. 
V.  2fet.car.pas.— S7  (1377) 
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It  is  within  the  province  of  the  jury  to  assess  the 
amount  of  damages  in  cases  where  there  is  no  fixed 
legal  rule  of  compensation;  and  the  courts  cannot  in- 
terfere on  the  ground  that  the  verdict  is  excessive,  un- 
less it  is  so  disproportionate  to  the  injuries  alleged  and 
proved  as  to  indicate  that  it  was  the  result  of  passion, 
prejudice,  or  partiality/  In  such  cases,  the  question 
to  be  considered  is  not  whether  the  court,  if  acting  in 
the  place  of  the  jury,  would  Jiave  given  more  or  less 
than  the  amount  of  the  verdict,  but  whether  the  dam- 
age awarded  by  the  jury  is  so  large  or  so  small  as  to  in- 
dicate that  it  has  acted  under  the  impulse  of  some  un- 
due motive,  or  some  gross  error  or  misconception  of  the 
subject.^  But  where  a  verdict  for  compensatory  or 
punitive  damages,  or  both,  is  for  so  large  an  amount 
that  it  can  be  accounted  for  only  upon  the  theory  that 
it  is  the  result  of  an  improper  sympathy  or  an  unrea- 
sonable prejudice,  it  should  be  set  aside.^  "It  is  not 
the  duty  of  courts  to  enforce  the  arbitrary  edicts  of 
juries,  but  it  is  their  duty  to  firmly  and  fearlessly  stand 
between  the  party  and  the  jury,  whenever  it  is  mani- 
fest that  the  party  has  been  made  a  victim  to  their 

§  555.  1  Morgan  v.  Southern  Tac.  Co.,  95  Cal.  501,  30  Pac.  601; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Otto,  52  111.  416;  Ohio  &  M.  Ry.  Co.  v. 
Judy,  120  Ind.  397,  22  N.  E.  252;  Graham  v.  Railroad  Co.,  66  Mo. 
536;  Hempenstall  v.  Railroad  Co.,  82  Hun,  285.  31  N.  Y.  Supp.  479; 
Rowe  V.  Railroad  Co.,  82  Hun,  153,  31  N.  Y.  Supp.  304;  Brooklyn  St. 
R.  Co.  V.  KeUey,  6  Ohio  Cir.  Ct.  R.  155;  International  &  G.  N.  R.  Co.  v. 
Stewart,  57  Tex.  166;    Bass  v.  Railway  Co.,  39  Wis.  636. 

2  Norfolk  &  W.  R.  Co.  v.  Shott,  92  Va.  34,  22  S.  E.  811. 

8  Louisville  S.  R.  Co.  v.  Minogue,  90  Ky.  369,  14  S.  W.  357;  Belknap 
V.  Railroad,  49  N.  H.  358. 
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prejudice."  *  So  it  has  been  written  that  "in  the  ad- 
ministration of  justice,  the  same  protection  must  be 
extended  to  corporations  as  to  natural  persons.  All 
suitors  are  equal  before  the  law.  A  court  should  hesi- 
tate as  little  to  set  aside  an  excessive  verdict  when  it  is 
against  a  corporation  as  when  it  is  in  favor  of  a  cor- 
poration. Wild  and  extravagant  recoveries  for  injuries 
that  in  themsehes  and  in  their  consequences  are  mod- 
erate are  not  to  be  upheld  against  anybody,  or  in  favor 
of  anybody.  In  this  state  the  judges  are  sworn  to  ad- 
minister justice  without  respect  to  persons,  and  to  do 
equal  justice  to  the  poor  and  to  the  rich."  ^ 

The  jury  cannot,  however,  be  required  to  itemize  the 
damages  allowed,  stating  how  much  is  for  mental  suf- 
fering, how  much  for  physical  suffering,  and  so  on;  and 
in  determining  whether  damages  are  excessive  only  the 
gross  sum  will  be  considered.® 

The  courts  of  last  resort  in  a  few  of  the  states  have 
not  the  power  to  interfere  with  a  verdict  because  the 

*  Chicago,  B.  &  Q.  R.  Co.  v.  Parks,  18  111.  460. 

5  Bleckley,  J.,  in  Goius  v.  Railroad  Co..  59  Ga.  426.  In  awarding 
daniagt's  lor  personal  injury,  the  best  criterion  is  the  average  amount 
awarded  for  injuries  of  a  like  nature  and  extent;  and,  where  the  ver- 
dict largely  exceeds  this  average,  it  will  be  set  aside.  Lockwood  v. 
Railway  Co.,  15  Daly,  374,  7  N.  Y.  Supp.  G(33. 

<i  Ohio  &  M.  Ry.  Co.  v.  .July,  li'o  Ind.  397,  22  N.  E.  252.  In  some 
states  a  statutory  limit  is  placed  on  the  number  of  new  trials  that  can 
be  granted.  But  though  the  court  has  set  aside  two  verdicts— one  for 
$S.(KM>,  and  the  other  for  $10,000— on  the  sole  ground  that  they  were 
excessive,  and  because  plaintiff  refused  to  consent  to  a  remittitur  to 
."f5.(X)0.  yet  on  the  third  trial  it  cannot  refuse  to  instruct  the  jury  that 
it  is  the  sole  judge  of  the  amount  of  damages  to  be  assessed  under  the 
evidence.  The  cou^-t  has  no  power  by  instructions  to  limit  the  jury 
to  the  amount  of  former  verdicts,  or  to  an  amount  it  may  deem  ade- 

(lo79) 


§   555  CARRIERS  OF  PASSENGERS.  (Ch.   38 

damages  awarded  are  excessive.  This  is  true  of  the 
court  of  appeals  of  New  York,'^  and  of  the  supreme 
courts  of  Illinois,*  Oregon,"  and  Pennsylvania.^"  So,  on 
writ  of  error,  it  is  not  within  the  province  of  the  su- 
preme court  of  the  United  States  to  determine  whether 
a  verdict  is  excessive,  ^^ 

In  all  the  states  trial  courts  possess  a  wide  discretion 
with  respect  to  setting  aside  verdicts  on  the  ground  of 
excessive  damages,  and  the  granting  of  a  new  trial  on 
this  ground  will  not  be  reversed  unless  it  appears  to 
the  appellate  court  that  this  discretion  has  been  abus- 
ed.^^ 

quate,  and  a  third  verdict  for  $15,000  cannot  be  set  aside  as  excess- 
ive under  the  statute.  Illinois  Cent.  K.  Co.  v.  Minor,  69  Miss.  710, 
11  South.  101. 

T  Maher  v.  Railroad  Co.,  67  N.  Y.  52,  affirming  39  N.  Y.  Super.  Ct. 
155;   Gale  v.  Railroad  Co.,  76  N.  Y.  594. 

s  The  question  whether  damages  are  excessive  cannot  be  raised  in 
the  supreme  court  of  Illinois,  since  it  necessarily  involves  questions 
of  fact,  which  the  statute  has  withdrawn  from  its  appellate  jurisdic- 
tion.    North  Chicago  St.  R.  Co.  v.  Eldridge,  151  111.  542,  38  N.  E.  240. 

9  Nelson  v.  Navigation  Co.,  13  Or.  141,  9  Pac.  321;  Kumli  v.  South- 
ern Pac.  Co.,  21  Or.  505,  28  Pac.  63 1. 

10  "The  supreme  court  of  Pennsylvania  has  no  power  to  set  aside  a 
verdict  as  excessive.  The  power  to  do  so  is  exclusively  in  the  court 
below,  and  its  refusal  to  exercise  the  discretion  with  which  it  is  in- 
vested is  not  the  subject  of  review."  Pennsylvania  R.  Co.  v.  Spicker. 
105  Pa.  St.  142.  To  same  effect,  see  Pennsylvania  R.  Co.  v.  Fuller, 
3  Penny.  (Pa.)  176. 

11  New  York,  L.  E.  &  W.  R.  Co.  v.  Winter's  Adm'r,  143  U.  S.  60,  12 
Sup.  Ct.  356. 

i2Hardenbergh  v.  Railroad  Co.,  41  Minn.  200.  42  N.  W.  933.  A 
motion  to  set  aside  a  verdict  on  the  ground  of  exceasiveuess  of  dam- 
ages awarded  is  addressed  to  the  sound  discretion  of  the  court.  Such 
discretion  should,  however,  only  be  exercised  in  favor  of  the  motion 
when  the  jury  have  gone  beyond  the  proper  exercise  of  their  function. 
(1380) 
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§  556.     PERSONAL   INJURIES. 

The  following  verdicts  have  been  held  not  excessive, 
under  the  rules  laid  down  in  the  foregoing  section: 
£16,000  for  injuries  to  a  physician  earning  £5,000  per 
annum  before  the  accident,  who  was  disabled  b}'  the 
accident  from  practicing  his  profession  for  two  years 
before  the  trial,  with  a  probability  that  he  would  be  de- 
barred from  practice  for  two  years  more/  |25,000  for 
injuries  to  an  eight  year  old  child  caused  by  the  derail- 
ment of  a  car,  by  which  he  was  completely  crippled, 
both  eyes  burned  out,  both  ears  burned  off,  his  hands 
burned  almost  to  a  crisp;  in  short,  whose  mental  and 
physical  functions  were  almost  completely  destroyed, 
and  who  was  deprived  of  everything  that  would  make 
life  either  enjoyable  or  useful,  with  nothing  left  but  the 
capacity  to  exist.  ^  |15,000,  where  there  is  evidence 
that  the  internal  ligaments  of  the  shoulder  joint  are 

The  power  of  the  jury  in  tixing  the  amount  of  damages  to  be  awarded 
Is  circumscribed  only  by  fairness  and  i-eason.  If  ttie  amount  award- 
ed is  so  liigh  as  to  appear  unfair  or  unreasonable,  due  consideration 
having  been  given  to  all  the  circumstances  of  the  case,  or  if  it  appears 
that  the  jury  in  fixing  the  amount  were  actuated  by  prejudice  or  un- 
due influence,  it  is  the  duty  of  the  court  to  interfere.  In  tlie  absence 
of  such  unreasonableness  or  unfairness,  or  proof  of  prejudice  or  undue 
influence,  the  verdict  should  not  be  disturbed.  Rj-an  v.  Steamboat, 
Co.,  15  Daly,  520,  8  N.  Y.  Supp.  471. 

§  556.  1  Phillips  v.  Railway  Co.  (1879)  5  C.  P.  Div.  280.  This  is 
one  of  the  largest  personal  injury  verdicts  ever  rfiui-ned. 

2  Dunn  V.  Railway  Ck).,  35  Minn.  73,  27  N.  W.  448.  A  verdict  of 
3;25,00O  for  personal  injuries  to  a  strong,  robust  man.  28  years  old, 
earning  at  the  time  of  his  injury,  as  traveling  salesman,  .?3,G00  per 
year  and  expenses,  is  not  excessive;  he  having  at  the  time  of  the 
trial,  three  years  after  his  injury,  not  recovered  so  as  to  be  able  to 
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ruptured;  that  plaintiff  has  suffered  g^reat  pain  ever 
since  the  accident, — a  period  of  two  years;  that  she  has 
been  rendered  unable  to  earn  her  livelihood;  and  that 
the  injuries  are  permanent,  though  no  bones  were 
broken,  and  tbough  there  is  conflicting  evidence  as  to 
the  extent  of  her  injuries.^  |10,000  for  injuries  to  a 
healthy  man,  25  years  old,  who  by  reason  thereof  has 
become  crippled,  and  rendered  unable  to  sleep  well, 
whose  urinary  and  sexual  powers  are  impaired,  and 
Avho  is  threatened  with  paralysis  of  the  lower  limbs.* 
§8,000  for  injuries  which  transformed  plaintiff  from  a 
strong,  healthy  man  into  a  physical  Avreck,  partially 
paralyzed,  and  almost  totally  incapacitated  for  busi- 
ness/ $6,000  for  injuries  to  a  man  72  years  old,  which 
deprived  him  to  a  considerable  extent  of  the  power  of 
speech  and  penmanship,  which  impaired  to  a  consid- 
erable extent  his  power  of  locomotion  and  his  capacity 
to  sleep,  and  which  caused  continuous  pain.*^  15,24(5 
for  injuries  to  a  healthy  man  31  years  old,  and  earning 
|2,500  per  year,  which  have  caused  him  great  pain,  and 
greatly  impaired  his  ability  to  labor,  and  which  will 
subject  him  to  discomfort  and  pain,  and  render  him 
less  able  to  resist  disease, in  the  future."  |5,000  for  rup- 

work,  and  there  being  evidence  to  warrant  a  finding  that  it  would 
be  several  years  before  he  would  be  sufficiently  recovered  to  work, 
during  which  time  he  wauld  sufl'er  considerable  pain,  and  be  put  to 
expense  for  doctoi-s,  as  he  had  up  to  the  trial.  Dieffenbach  v.  Railroad 
Co.,  5  App.  Div.  91,  3S  X.  Y.  Supp.  78«. 

3  Morgan  v.  Southern  Pac.  Ck).,  95  Cal.  501,  30  Pac.  601. 

4  Missouri,  K.  &  T.  Ry.  Co.  v.  Cook  (Tex.  Civ.  App.)  33  S.  W.  669 
6  San  Antonio  &  A.  P.  Ry.  Co.  v.  Long  (Tex.  Civ.  App.)  28  S.  W.  214. 

6  Illinois  Cent.  R.  Co.  v.  Wheeler,  .50  111.  App.  205. 

7  Southern  Kan.  Ry.  Co.  v.  Walsh,  45  Kan.  653,  26  Pac.  45 
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ture  of  some  of  the  membranes  of  the  chest,  prodiiciiii:; 
emphysemia,  an  incurable  disease,  whicli  renders  respi- 
ration distressing-  and  difficnlt  under  active  exercise.® 
13,000,  where  it  appears  that  plaintiff  was  57  years  old; 
that  he  was  rendered  unconscious  by  the  accident;  that 
he  suffered  from  concussion  of  the  brain  and  of  the 
spine,  was  bruised  on  the  shoulder  and  chest,  and  cut 
in  the  head  and  face;  that  the  injuries  were  painful, 
and  confined  him  to  his  bed  for  four  weeks;  that  he 
was  unable  to  return  to  his  work  for  20  weeks  after  the 
accident;  and  that  at  the  time  of  the  trial,  several  years 
after  the  accident,  he  still  suffered  from  his  injuries.'' 
|3,000  in  favor  of  a  boy  whose  leg  was  run  over  by  a 
street  car,  producing  a  contused  and  lacerated  wound, 
and  a  permanent  injury,  which  will  alwa^'S  compel 
plaintiff  to  walk  with  a  limp,  owing  to  the  loss  of  nutri- 
tive tissue."  But  the  following  verdicts  have  been  set 
aside  as  excessive:  |25,000,  though  plaintiff  has  been 
crippled  for  life,  has  suffered  pain  and  anguish,  and 

8  Texas  &  P.  Ry.  Co.  v.  Brown,  78  Tex.  397,  14  S.  W.  1034.  $5,000 
is  not  excessive  for  injuries  to  a  woman  57  years  old,  avIio  lias  been 
deprived  permanently  of  the  use  of  her  left  arm,  has  had  her  power 
of  locomotion  affected,  has  had  one  of  the  bones  of  her  shoulder 
broken,  and  her  spine  so  injured  as  to  cause  her  great  pain,  whose 
general  health  has  been  rendered  bad,  and  whose  system  has  been 
placed  in  such  a  condition  as  to  be  more  liable  to  disease.  Texas 
Pac.  Ry.  Co.  v.  Davidson,  68  Tex.  370,  4  S.  W.  636.  .?5,000  is  not  an 
excessive  verdict  for  being  kicked  in  the  groin,  compelling  plaintiff  to 
undergo  a  painful  operation  at  a  hospital,  wiiere  he  remained  for  six 
weeks,  suffering  more  or  less  pain,  which  pain  is  liable  to  continue  in 
the  future.  NiendorfiC  v.  Railway  Co.,  4  App.  Div.  46,  '>S  X.  Y.  Supp. 
€90. 

9  Paetzig  V.  Railroad  Co.,  12  Misc.  Rep.  .-.73,  33  X.  Y.  Supp.  854. 

10  Buck  V.  Pow^-  Co.,  108  Mo.  170,  18  S.  W.  1000. 
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been  involved  in  large  expenditures,  where  the  injuries 
are  the  result  purely  of  negligence,  and  have  not  been  • 
inflicted  willfully  or  wantonly."  $10,000,  where  the 
evidence  shows  that  plaintiff,  a  teacher  in  a  public 
school,  was  cut  in  the  forehead  and  bruised  on  the  body 
and  limbs,  by  which  she  was  confined  to  her  bed  for 
two  weeks;  that  she  had  not  recovered  at  the  trial  from 
an  irritation  and  congestion  developed  from  the  injury; 
that  she  suffered  more  when  making  mental  efforts, 
and  that  after  school  she  was  exhausted,  and  had  to  go 
home  and  lie  down;  that  she  slept  but  little,  day  or 
night;  that  she  was  absent  from  work  four  months,  but 
lost  little  in  salary  or  money.'-  |9,000  for  injuries  to  an 
eye,  struck  by  a  piece  of  glass  from  a  broken  window, 
where  it  appears  that  five  weeks  after  the  accident 
plaintiff  resumed  his  ordinary  duties,  and  continued 
therein  without  inconvenience,  though  there  is  a  pos- 
sibility, but  not  a  probability,  that  inflammation  may 
some  time  set  in  and  entirely  destroy  the  eye.'^  $7,000 
for  injuries  to  the  knee  of  a  carpenter,  36  years  old,  and 
earning  |1,000  per  annum,  who  expended  |300  for  med- 
ical services,  and  suffered  great  pain,  who  was  unable 
to  work  at  the  time  of  the  trial,  11  months  after  the  ac- 
cident, and  who  could  walk  at  the  trial  only  with  the 
assistance  of  a  cane,  where  the  evidence  is  conflicting 
as  to  whether  or  not  his  leg  would  ever  get  well,  though 
externally  the  injury  appeared  to  have  been  practical- 

11  Chicago  &  N.  W.  Ry.  Co.  v.  Fillmore,  57  111.  205. 

12  Smith  V.  Railroad  Co.  (Sup.)  41  N.  Y.  Supp.  977. 

13  Jewell  V.  Railway  Co.,  16  Phila.  (Pa.)  64.     The  verdict  was  re- 
duced to  i?4.000. 

(L384) 


Ch.   38)  EXCESSIVE    AND    INADEQUATE    DAMAGES.  §   557 

ly  cured/*  |4,300,  where  tlie  injuries  to  a  boy  17  years 
old  caused  him  considerable  pain  for  several  months, 
and  diminished  his  earning  capacity  |G  per  week,  but 
from  which  it  is  probable  that  he  will  entirely  recover 
in  three  or  four  years/ ^  |2,000  for  injury  to  the  liga- 
ment of  the  third  finger  of  the  right  hand,  causing  a 
sliglit  deformity,  and  some  loss  of  power  to  tJie  hand, 
accompanied  with  some  bruises,  and  for  a  lung  trouble, 
from  which  plaintiff  recovered  in  a  month/^ 

§  557.     SAME— BRUISES,    CONTUSIONS,  AND  MUSCU- 
LAR INJURIES. 

A  verdict  of  |1,000  is  not  excessive  for  being  knocked 
down  by  a  car,  inflicting  severe  contusions  and  bruises 
on  the  hip  and  lower  part  of  the  back,  causing  much 
pain  and  a  traumatic  fever,  and  necessitating  the  em- 
ployment of  a  physician  for  several  months.^  Nor  is  a 
verdict  of  |3,000  excessive  Avhere  it  api)ears  that  plain- 
tiff became  unconscious  after  the  accident,  and  remain- 
ed so  for  houi*s;  that  she  sustained  a  severe  bruise  on 
her  leg,  of  such  a  character  as  to  cause  sloughing  down 
to  the  muscles;  that  grafting  skin  from  other  parts  of 
the  body  was  necessary  to  heal  the  wound;  that  plain- 
tiff was  in  bed  for  two  weeks,  and  confined  to  the 

1*  Cogswell  V.  Railway  Co.,  5  Wash.  46,  31  Pac.  411.  Verdict  re- 
duced to  .?5,0(X). 

15  Levitt  V.  Railroad  Co.  (Snp.)  43  N.  Y.  Siipp.  426. 

ic  T'nion  Pac.  Ry.  Co.  v.  Hand,  7  Kan.  380. 

§  r..j7.  1  O'Toole  V.  Railroad  Co.,  58  Hun,  609,  12  X.  Y.  Supp.  347,. 
affirmed  128  N.  Y.  597,  28  N.  E.  251. 
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house  for  five  weeks;   and  that  she  was  lame  for  10 
months.^ 

But  a  verdict  of  |2,500  for  injuries  sustained  by  step- 
ping into  a  hole  in  a  station  platform  is  excessive, 
where  it  appears  that  the  leg  was  merely  bruised,  and 
the  skin  broken  a  little;  that  at  the  time  of  the  trial, 
three  years  after  the  accident,  plaintiff  was  able  to 
walk  naturally  and  gracefully,  though  she  testified  that 
she  had  not  fully  recovered;  and  that  poor  health  at  the 
time  of  the  injury  prevented  as  speedy  a  recovery  as 
might  otherwise  have  been  expected.^  For  a  merely 
muscular  injury,  a  verdict  of  |5,000  is  excessive,  thoiigh 
plaintiff  Avas  confined  to  his  bed  nearly  all  the  time  for 
about  a  month,  and  is  still  somewhat  lame  at  the  trial.* 
A  verdict  of  |750  for  a  mere  contusion  on  a  leg,  not  re- 
sulting in  any  pernianent  injury,  and  not  necessitating 
even  a  suspension  of  plaintiff's  work,  or  the  calling  in 
of  medical  attendance,  will  be  reduced  to  |300.^  So, 
$1,000  is  excessive  as  compensatory-  damages  for  a  fall 
from  a  street  car,  causing  bruises  and  sickness,  and  dis- 
abling plaintiff  from  work  for  three  months,  but  not 
causing  any  permanent  injury." 

2  Demond  v.  Railroad  Co.,  8  Misc.  Rep.  610,  29  N.  Y.  Supp.  318. 

3  Chicago,  R.  I.  &  P.  R.  Co.  v.  Payzant,  87  Rl.  125. 

4  Chicago,  R.  I.  &  P.  R.  Co.  v.  McAia.  52  111.  29C. 

6  Maher  v.  Railway  Co.,  40  La.  Auu.  G4,  3  South.  462. 
G  Conway  v.  Railroad  Co.,  46  La.  Auu.  1429,  16  South.  362.     Verdict 
was  reduced  to  $500. 
(1386) 
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§  558.     SAME— HERNIA. 

A  verdict  of  |5,000  for  an  incurable  hernia  that  may 
at  any  moment  become  sti*an*>iilated,  and  produce 
death,  is  not  excessive/  Nor  is  |T,000  excessive  for  the 
rupture  of  a  man  58  years  old,  who  was  engaged  in  a 
business  that  required  some  lifting,  and  who  for  six 
years  before  the  accident  had  earned  |300  per  month, 
and  who  has  earned  nothing  since,  though  some  of  the 
experts  testified  that  the  rupture  would  not  shorten 
plaintiff's  life.^ 

§  559.     SAME— SPRAINS  AND  DISLOCATIONS. 

A  verdict  of  |2,000  for  a  sprained  ankle  is  not  ex- 
cessive, where  the  ligaments  are  also  ruptured,  and  the 
injury  will  probably  be  permanent.^  Xor  is  |1,500  ex- 
cessive for  dislocation  of  the  shoulder,  injury  to  the 
spine,  and  bruises  on  knee  and  hip.-  Nor  is  |3,000  ex- 
cessive for  injury  to  plaintiff's  ankle,  conlining  her  to 
her  bed  for  three  weeks,  necessitating  the  use  of  crutch- 
es for  five  months,  and  producing  permanent  stiffness 
of  the  joint.^      But  a  verdict  of  $2,500  for  a  sprained 

§  558.    1  Illinois  Cent.  R.  Co.  v.  Siniinons,  38  111.  242. 

2  Wedekind  v.  Soutliern  Pac.  Co.,  20  Nev.  202,  21  Pac.  682. 

§  559.  1  Dinmiitt  v.  Railroad  Co.,  40  Mo.  App.  654.  $2,25U  will  not 
be  set  aside  as  excessive  for  injuries  to  the  right  hand,  permanently 
stiffening  and  crippling  it.  Honeycutt  v.  Railway  Co.,  Id.  674.  A 
verdict  of  $1,650  for  a  sprained  ankle,  which  remained  permanently 
wealv,  thus  affecting  .loriously  plaintiff's  working  capacity,  is  not  ex- 
cessive.    Chesaponke  &  O.  Ry.  Co.  v.  Friel  (Ky.)  39  S.  W.  704. 

2  Patten  v.  Railway  Co.,  36  Wis.  413. 

s  St.  Joseph  &  G.  I.  R.  Co.  v.  Hedge,  44  Xeb.  448,  62  N.  W.  887. 
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ankle  is  excessive,  where  it  appears  that  phiiiitiff  was 
prevented  from  attending  to  business  for  only  two 
weeks,  though  for  two  or  three  weeks  thereafter  he 
used  crutches,  and  where  his  attending  surgeon  thinks 
that  he  will  entirely  recover  from  the  effects  of  the 
sprain,  and  where  his  salary  is  |1,100  per  annum,  and 
the  physician's  bill  $25.* 

§  560.     SAME— BROKEN  BONES. 

The  following  verdicts  have  been  sustained  by  the 
courts  as  not  excessive:  |9,000  for  a  leg  broken  in  two 
places,  confining  plaintiff,  formerly  a  strong,  healthy 
man,  to  bed  for  three  months,  and  permanently  crip- 
pling him.^  |7,000  for  the  fracture  of  the  thigh  bone 
in  two  places,  disabling  plaintiff  from  walking  for  six 
or  eight  months,  and  permanently  injuring  him.^  |5,- 
000  for  the  fracture  of  the  thigh  bone,  followed  by  per- 
manent after-effects.^      The  same  sum  for  several  bro- 


4  Splcer  T.  Railway  Co.,  29  Wis.  580. 

§  560.  1  Griffith  v.  Raihvaj'  Co.,  OS  Mo.  168,  11  S.  W.  559.  A  verdict 
for  $9,000  will  not  be  set  aside  as  excessive  where  plaintiff's  hand 
was  cut,  and  one  of  his  legs  broken  so  that  a  bone  protrucled  through 
his  clothing  and  his  boot,  necessarily  confining  him  to  a  house  near 
the  place  of  accident  for  six  months,  and  crippling  him  for  life.  Farish 
V.  Reigle,  11  Grat.  (Va.)  697. 

2  Marion  v.  Railway  Co.,  64  Iowa,  568,  21  N.  W.  86.  A  verdict  for 
$7,000  is  not  excessive  for  the  fracture  of  the  neck  of  the  femur, 
causing  intense  pain,  where  the  injured  person,  a  woman  63  years 
old,  will  never  recover  the  full  use  of  the  leg,  which  has  been  per- 
manently shortened,  and  will  never  be  free  from  pain.  Fitch  v. 
Railroad  Co.  (Super.  N.  Y.)  10  N.  Y.  Supp.  225. 

3  O'Connell  v.  Railway  Co.,  106  Mo.  482,  17  S.  W.  494.  Such  a 
verdict  for  such  an  injury  will  not  be  set  aside  as  excessive  though 
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ken  ribs,  hip  contused,  nose  broken  and  disfigured,  a 
Ijermanent  case  of  catarrh  superinduced,  and  sense  of 
smell  impaired/  14,000  for  a  fracture  of  that  portion 
of  the  pelvis  called  the  "ilium,"  causing  severe  pain  for 
months,  from  which  injury  plaintiff  had  not  recovered 
at  the  time  of  the  trial,  more  than  three  years  after  the 
accident.^  |2,000  for  a  broken  forearm,  resulting  in 
the  permanent  displacement  of  the  radius,  and  prevent- 
ing plaintiff  from  doing  any  work  except  a  little  sew- 
ing.« 

But  |9,000  for  injuries  to  a  man  51  years  old,  whosr- 
earning  capacity  had  been  |G00  per  annum,  is  excess- 
ive, though  several  of  his  ribs  were  broken,  and  the 

plaintiff  is  70  years  old.  Hinton  v.  Railroad  Co.,  Go  Wis.  323,  27 
N.  W.  147.  A  verdict  of  .$5,000  is  not  excessive  for  the  breakini;-  of 
some  ribs,  and  of  a  leg  in  two  places,  resulting  in  the  shortening  of 
the  leg  and  a  curvature  of  the  spine.  Mexican  Cent.  Ry.  Co.  v.  Mit- 
ten (Tex.  Civ.  App.)  36  S.  W.  282. 

4  Fordyce  v.  Jackson,  56  Ark.  594,  20  S.  W.  528,  5!)7.  .f5.000  is  not 
excessive,  where  plaintiff,  about  54  years  old,  had  tliree  ribs  frac- 
tured, received  a  crushing  wound  in  the  lower  part  of  the  leg,  and 
was  also  injured  above  the  knee,  was  confined  to  his  bed  for  six  or 
seven  weeks,  suffering  great  pain  and  difficulty  in  breathing,  and 
was  lame  for  nine  months  after  the  accident,  and  may  continue  so  for 
years.     Quinn  v.  Railroad  Co.,  34  Hun  (N.  Y.)  331. 

5  Heucke  v.  Railway  Co.,  69  Wis.  401,  34  N.  W.  243. 

6  Wlieaton  v.  Railroad  Co.,  36  Cal.  59<J.  A  similar  verdict  for  a 
broken  arm  was  sustained  in  New  Orleans  &  C.  R.  Co.  v.  Schneider, 
8  C.  C.  A.  571,  GO  Fed.  210.  $l,t..  »  was  awarded  a  farm  laborer  for 
a  broken  leg,  causing  partial,  slight  disability.  Behrens  v.  The 
Furnessia,  35  Fed.  798.  .$350  is  not  excessive  for  a  broken  leg.  con- 
fining plaintiff  to  a  hosjiital  for  eiglit  weeks,  causing  pain,  and  pre- 
venting plaintiff  from  w(  rking  at  liis  trade  as  a  tailor  for  a  year  after 
tiie  injury.  Schapii'ier  v.  Kailiuad  Co.  (City  Ct.  N.  Y.)  14  N.  Y. 
Sui)p.  921. 
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right  collar  bone  was  displaced,  and  the  injuries  were 
of  a  permanent  character,  incapacitating  him  from 
manual  labor.^  So  |5,000  is  excessive  for  a  broken  leg, 
rendered  in  favor  of  a  man  67  years  old/  So  |4,000  is 
excessive  for  the  fracture  of  the  fibula,  and  the  ruptur- 
ing of  some  of  the  ligaments,  where  the  fracture  has 
united  perfectly,  but  the  ligaments  have  not  healed  en- 
tirely, and  will  trouble  plaintiff  in  going  up  or  down 
hill,  or  when  there  is  a  change  of  weather.® 

§  561.     SAME— LOSS  OF  LIMB. 

A  verdict  of  |23,000  will  not  be  disturbed  where  it 
appears  that  before  the  accident  plaintiff  was  a 
healthy  and  robust  woman  in  the  prime  of  life;  that 
the  injury  necessitated  the  amputation  of  one  leg  be- 
low the  knee,  the  stump  of  w^hich  had  never  healed,  and 
was  easily  inflamed ;  that  her  arm  had  an  enlargement, 
which  interfered  with  its  reaching  and  full  use;  that 
her  hearing  was  impaired ;  and  that  she  suffered  great 
pain.^  Nor  is  |18,000  excessive  for  injuries  resulting 
in  the  loss  of  a  leg  and  the  use  of  an  arm  to  a  man  in 
the  prime  of  life."  Nor  is  |12,000  for  the  loss  of  a  leg 
below  the  knee  of  a  five  year  old  boy.^  Nor  will  a  ver- 
dict for  $11,000  be  set  aside  as  excessive  merely  because 

1  Florida  Ry.  &  Xav.  Co.  v.  Webster,  25  Fla.  394,  5  South.  714. 

8  North  Chicago  St.  R.  Co.  v.  Wiswell,  GS  111.  App.  443.     Verdict 
reduced  one-half. 

9  South  Covington  &  C.  St.  Ry.  Co.  v.  Ware,  S4  Ky.  267,  1  S.  W.  493. 
§  561.    1  Erickson   v.   Railway    Co.,   11   Misc.    Rep.   662,   32   N.   Y. 

Supp.  915. 

2  Murray  v.  Railroad  Co.  (City  Ct.  Brook.)  7  N.  Y.  Supp.  900. 
8  Akersloot  v.  Railrcad  Co.  (Super.  N.  Y.)  15  N.  Y.  Supp.  864. 
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plaintiflf  is  a  man  advanced  in  years,  where  the  injuries 
he  suffered  were  of  the  most  severe  character,  entailini>- 
confinement  to  the  house  and  to  his  bed  for  a  long  pe- 
riod, producing  great  suffering  of  body  and  anxiety  of 
mind,  necessitating  expensive  surgical  treatment,  be- 
sides ordinarj'  attendance  of  physicians,  and  the  ampu- 
tation of  a  hirge  portion  of  one  of  his  feet.*  Where  a 
personal  injury  necessitates  the  amputation  of  a  foot 
near  the  ankle,  but  so  as  to  save  the  heel,  and  a  running 
sore  is  on  the  stump  at  the  time  of  the  trial,  more  than 
a  year  and  a  half  after  the  injury,  a  verdict  awarding 
110,000  to  plaintiff,  a  carpenter,  45  years  of  age,  and 
earning  good  wages  before  the  accident,  will  not  be  set 
aside  as  excessive.^  A  verdict  of  |9,000  is  not  excess- 
ive for  the  loss  of  a  leg  below  the  knee,  where  plaintiff 
was  16  years  old  at  the  time,  and  was  earning  about 
|8  a  week,  and  since  the  accident  he  has  been  able  to 
earn  very  little.®  Nor  is  |8,500  excessive  where  it  ap- 
pears that  plaintiff  lost  several  toes;  that  he  suffered 
great  pain,  and  was  unable  to  get  out  of  bed  for  10 
weeks  without  as^^istance;  that  he  could  not  go  about 
for  5  months,  and  then  had  to  use  crutches;  that  the 
accident  disabled  liim  from  working  more  than  three 
quarters  of  his  time  at  his  trade  as  bookbinder,  at 
which  he  earned  |15  per  week;   and  that  his  lameness 

*  Jordan  v.  Railroad  Co.  (Com.  PI.)  9  N.  Y.  Supp.  506. 

5  Olson  V.  Railroad  Co.,  45  Minn.  5'^,  48  N.  W.  445. 

6  Richmond  v.  Railroad  Co.,  70  Hun,  233,  27  N.  Y.  Supp.  780;  Id.,  G5 
Him,  619,  19  N.  Y.  Supp.  597.  $9,000  is  not  excessive  for  the  loss 
of  the  foot  of  a  fariiier  40  years  old,  and  earning  about  $.jOO  per 
year,     Georgia  Railroad  &  Banking  Co.  v.  Keating  (Ga.)  25  S.  E.  669. 
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is  permanent.'  Where  a  passenger's  foot  has  been 
crushed  between  a  ferryboat  and  its  dock,  necessitat 
ing  the  amputation  of  three  toes,  a  verdict  of  |2,500 
will  not  be  set  aside  as  excessive/ 

But  a  verdict  of  |20,000  is  excessive  for  breaking  the 
bones  of  a  leg  and  ankle,  necessitating  the  amputation 
of  the  foot,  though  the  leg  did  not  heal  up  for  a  year, 
during  which  time  plaintiff  was  unable  to  attend  to 
business,  and  at  times  suffered  intense  pain,  and  has 
been  rendered  unfit  for  manual  labor.®  So  a  verdict  for 
$11,000  is  excessive  for  injuries  necessitating  the  am- 
putation of  a  toe  and  a  portion  of  the  foot,  though 
plaintiff  has  become  crippled  for  life,  and  was  ill  for 


7  Commerford  v.  Railroad  Co.,  8  Misc.  Rep.  590,  29  X.  Y.  Supp.  391. 
Besides  breaking  the  bones  of  liis  left  foot,  plaintiff  suffered  the 
loss  of  a  part  of  his  right  foot,  which  was  amputated  at  the  instep. 
When  injured  he  was  23  years  old,  earning  $65  per  month.  He  was 
prevented  from  pursuing  any  occupation  for  upward  of  14  months, 
during  which  time  he  experienced  much  pain.  He  was  permanently 
disabled  from  engaging  in  any  pursuit  requiring  him  to  stand  any 
considerable  length  of  time.  Held,  that  a  verdict  of  $6,500  was  not 
excessive.  Elliott  v.  Railway  Co.,  18  R.  I.  707,  28  Atl.  338,  and  31 
Atl.  694.  A  verdict  of  $3,000  is  not  excessive  for  injuries  to  a  pas- 
senger by  a  fall  from  a  car,  causiug  a  permanent  depression  of  the 
skull,  and  an  enlargement  of  the  knee  joint,  depriving  her  of  the 
free  use  of  her  leg.  Montgomery  v.  Railroad  Co.,  53  Hun,  633,  6  N. 
Y.  Supp.  178. 

8  New  Jersey  R.  Co.  v.  Palmer,  33  N.  J.  Law,  90. 

9  Kennon  v.  Gilmer,  9  Mont.  108,  22  Pac.  448.  Plaintiff  required 
to  consent  to  a  reduction  to  .$10,750.  A  verdict  for  $20,000  is  ex- 
cessive for  injuries  resulting  in  the  loss  of  both  feet  of  a  man  36 
years  old,  and  earning  $8  per  week;  Reduced  to  $15,000.  Pfeft"er 
V.  Railway  Co.,  4  Misc.  Rep.  405,  24  N.  Y.  Supp  490,  aftirmed  144 
N.  Y.  636,  39  N.  E.  494. 
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three  months.^"  And  so  is  |9,000  for  the  loss  of  a  leg, 
where  it  apjiears  that  plaintiff  was  a  mason  tender, 
earning  $2  a  day  when  at  work.^^ 

§  562.     SAME— INJURIES    TO    SPINE    AND    NERVOUS 

SYSTEM. 

The  following  verdicts  have  been  sustained  against 
objections  that  they  were  excessive:  $30,000  for  a  con- 
cussion of  the  spine,  the  result  of  which  has  been 
chronic  inflammation  of  the  membranes  which  envelop 
the  spinal  cord,  which  is  a  progressive  disease,  impair- 
ing the  faculties,  both  physical  and  mental,  and  which 
will  probably  cause  death. ^  |20,000  for  injuries  to  the 
spinal  cord,  producing  paresis  and  kidney  disorders,  in 
a  young  man  engaged  in  an  extensive  and  lucrative 
business. ■  |15,000,  where  plaintift'  at  the  time  of  the 
accident  was  a  strong,  healthy  woman,  30  years  old, 
and,  in  addition  to  looking  after  her  household  duties, 
had  been  earning  |50  per  month,  and  by  reason  of  pa- 
ralysis caused  by  the  accident  has  lost  the  use  of  her 
lower  limbs,  and  will  be  a  helpless  invalid  during  the 
remainder  of  her  life.^  |12,000  for  injuries  to  the  spine, 
disorder  of  bowels  and  urinary  organs,  partial  paraly- 
sis, shrinkage  of  one  leg  about  an  inch,  20  pounds  loss 
of  weight,  weakness  of  nerves,  eyesight,  and  hearing, 
and  permanent  and  almost  total  disability  to  labor, 

10  Collins  V.  Railroad  Ck).,  12  Baib.  (S.  Y.)  492.     Reduced  to  $5,000. 

11  Morris  v.  Railroad  Co.,  C8  Hun.  3'.»,  2J  X.  Y.  Supp.  OOG, 
§  .W2.    1  Harrold  v.  Railroad  Co.,  24  Hun  (N.  Y.)  1S4. 

2  Walker  v.  Railway  Co.,  63  Barl).  (N.  Y.)  200. 

a  Soars  v.  Railway  Co.,  0  Wash.  227,  33  Pac.  389,  1081. 
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where  plaintiff  was  a  young  man,  21  years  old,  earning 
$1,150  per  year  at  the  time  of  the  accident.''  |10,000 
for  some  internal  hnrt,  manifesting  itself  in  symptoms 
of  hysteria,  where  the  testimony  of  the  attending  phy- 
sician, corroborated  by  that  of  another  medical  expert, 
is  that  plaintiff  could  not  regain  her  health,  and  other 
evidence  tended  to  show  the  serious  nature  of  her  in- 
juries, even  though  physicians  called  hj  defendant  tes- 
tified that  plaintiff  ought  to  recover  soon."  |8,800  for 
injuries  to  the  spinal  cord,  resulting  in  an  incurable 
disease,  progressing  slowly,  and  ultimatelj^  causing 
death,  where  plaintiff,  before  the  accident,  was  a 
healthy  man  58  years  old,  having  steady  employment, 
and  earning  |70  per  month.''  |7,500  for  injuries  to  the 
spinal  column  and  a  fracture  of  the  coccyx,  causing  in- 
somnia and  impairment  of  nervous  system.'  |7,000, 
where  an  unmarried  woman,  35  years  old,  enjoying  ex- 
cellent health,  strong  and  active,  her  physical  condition 
unimpaired,  receives  injuries,  causing  her  great  pain, 
and  rendering  her  unable  to  endure  fatigue,  or  to  take 

4  Richmond  &  D.  R.  Co.  v.  Allison,  SO  Ga.  567,  16  S.  E.  116. 

e  Southern  Pac.  Co.  v.  Rauh,  1  C.  C.  A.  416,  49  Fed.  696.  A  verdict 
of  .$10,000  is  not  excessive  for  a  spinal  difficulty,  which  will  continue 
to  increase  in  the  future,  deprive  plaintiff  of  power  over  his  limbs, 
and  cause  him  to  become  bedridden.  Dalzell  v.  Railroad  Co.,  53  Hun, 
633,  6  N.  Y.  Supp.  167. 

6  Cooper  V.  Railwaj-  Co.,  54  Minn.  379,  56  N.  W.  42. 

7  Clark  V.  Railroad  Co.,  127  Mo.  197,  29  S.  W.  1013.  A  verdict  for 
?7,500  is  not  excessive  for  an  injury  in  the  spine,  which,  though 
slight  at  first,  had  grown  worse,  imtil  plaintiff's  nervous  system  was 
hopelessly  impaired,  and  the  functions  of  heart  and  lungs,  as  well  as 
other  organs,  were  seriously  and  permanently  deranged,  and  sexual 
paralysis  produced,  San  Antonio  &  A.  P.  Ry.  Co.  v.  Robinson,  79 
Tex.  608,  15  S.  W.  584. 
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active  exercise,  as  slie  had  been  accustomed,  and  per- 
manently impairing  her  nervous  system.^  |6,750, 
where  it  appears  that  before  the  accident  plaintiff  was 
a  strong  and  vigorous  young  man,  earning  an  annual 
salary  of  |1,800,  and  that  in  consequence  of  the  acci- 
dent he  became  a  physical  and  mental  wreck,  and  sub- 
ject to  epileptic  fits.^  $6,500  for  injuries  resulting  in 
paralysis  of  one  side  of  the  body.^"  |5,000  for  an  injury 
received  in  a  collision  resulting  in  the  breaking  down 
of  the  nervous  system,  and  incapacitating  plaintiff,  for- 
merly a  strong  and  healthy  farm  laborer,  from  all  man- 
ual work/^  |4,000,  where,  in  addition  to  hurts  that 
are  painful,  but  only  temporary  in  character,  plaintiff 
has  received  a  spinal  injury,  from  which  it  is  likely  he 
will  never  recover/^  |3,250,  where  plaintiff,  who  was 
22  years  old,  and  very  strong,  w^as  so  cut  and  bruised 

8  Illinois  Cent.  R.  Co.  v.  Robinson,  58  111.  App.  181. 
»  Gidlonsen  v.  Railroad  Co.,  11'9  Mo.  892.  31  S.  W.  800. 

10  Smith  V.  Railroad  Co.,  119  Mo.  246,  23  S.  W.  784. 

11  Chicago,  B.  &  Q.  R.  Co.  v.  Sullivan,  21  111.  App.  580.  A  verdict 
of  .^5,000  is  not  excessive  for  injuries  to  the  meuibranous  covering 
of  the  spine,  from  which  plaintiff  will  probably  never  fully  recover. 
Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Tho.npson,  56  111.  138.  In  an  action 
for  injuries  sustained  in  a  collision,  it  appeared  that  plaintiff  was  con- 
siderably cut  and  bruised,  one  of  his  wrists  sprained,  and  the  sciatic 
nerve  of  the  right  leg  contused,  causing  much  pain,  and  confining 
him  to  his  room  for  four  weeks.  At  the  time  of  the  trial,  three 
months  after  the  injury,  he  could  not  walk  without  the  aid  of  a 
stick,  and  then  only  with  great  pain,  and  there  was  a  probability  that 
the  injury  to  the  leg  would  be  permanent.  He  estimated  the  value, 
of  his  services  at  $50  per  week.  Held,  that  a  verdict  for  ?5,000 
should  not  be  set  aside  as  excessive.  Kellow  v.  Railroad  Co.,  62  H(m, 
620,  16  N.  Y.  Supp.  676. 

12  Missouri  Pac.  Ry.  Co.  v.  Shuford,  72  Tex.  165,  10  S.  W.  408. 
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on  his  right  arm  and  wrist  as  to  permanently  impair 
the  nerves  snpplYin<»  the  fingers,  depriving  him  of  his 
strength  in  that  hand,  and  cansing  pain  for  several 
years  after  the  injury/^  |1,500  for  injuries  to  a  19  year 
old  female,  who  was  badly  lacerated,  whose  system  was 
shocked,  who  was  prevented  from  earning  any  wages 
for  two  years  after  the  accident,  though  she  had  pre- 
viously earned  |20  per  month  and  board,  and  whose 
medical  bills  footed  up  to  about  $200.^* 

But,  although  the  case  is  one  for  punitive  damages, 
and  plaintiff,  in  addition  to  serious  external  cuts  and 
bruises,  received  a  shock  which  greatly  affected  her  en- 
tire nervous  system,  yet  if  it  does  not  satisfactorily  ap- 
pear that  the  injuries  are  permanent,  a  verdict  for  |26,- 
000  appears  to  a  rational  mind  at  first  blush  to  be  ex- 
cessive, and  must  therefore  be  set  aside/ ^  So  a  verdict 
of  |15,000  for  injuries  to  plaintiff's  spinal  cord,  causing 
her  pain  intermittently,  and  rendering  her  unable  to 
walk,  was  deemed  excessive  in  the  case  of  a  woman  53 
years  old.^°  So  a  verdict  for  |12,000  for  injuries  sus- 
tained in  being  ejected  from  a  street  car  is  excessive, 
where  it  appears  that  plaintiff  got  up  immediately  after 
he  struck  the  ground,  followed  the  car,  and  walked  a 
<'onsiderable  distance  that  evening,  went  to  work  as 
usual,  continued  in  receipt  of  the  same  salary-  as  be- 
fore the  accident,  and  that  his  injuries  to  the  nervous 
system,  if  permanent,  are  not  of  a  serious  nature.^'     So 

13  Wilson  V.  Kaihoad  Co.,  S  Misc.  Rep.  450,  28  N.  Y.  Supp-  781. 
1*  Fowler  v.  Kaili-oad  Co.,  59  Hun,  623,  13  N.  Y.  Supp.  453. 
10  Louisville  &  N.  K.  Co.  v.  Long.  94  Ky.  410,  22  S.  W.  747. 

16  Furnish  v.  Kaihvay  Co.,  "102  Mo.  4;;5S,  13  S.  W.  1044. 

17  Chicago  City  Ky.  Co.  v.  Henry,  02  111.  142. 
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110,000  is  an  excessive  verdict  for  external  bruises  and 
a  great  shock  to  the  nervous  system  sustained  by  being- 
thrown  to  the  floor  of  a  car  in  a  collision,  even  though 
the  ease  is  one  for  punitive  damages,  where  there  is  no 
evidence  that  the  injuries  will  be  permanent.^' 

g  563.     SAME— FEMALE  TROUBLES. 

A  verdict  of  |10,000  is  not  excessive  for  injuries  pro- 
ducing  a  miscarriage,  and  a  long  sickness  consequent 
thereon,  leaving  plaintiff's  constitution  and  nervous 
system  much  shattered  and  broken,  and  greatly  im- 
pairing the  action  of  her  heart,  and  weakening  her  eye- 
sight.^ Nor  is  |6,933  excessive  for  injuries  to  a  female 
passenger,  who  was  for  a  time  rendered  unconscious, 
and  whose  ribs  were  broken,  spine  injured,  and  health 
impaired,  and  who  thereafter  suffered  greatly  from 
uterine  troubles.^  Nor  is  |4,000  excessive  for  perma- 
nent womb  troubles,  where  plaintiff,  before  the  acci- 
dent, was  a  strong,  healthy  woman,  with  a  florid  com- 

isLonisTille  S.  R.  Co.  v.  Minoffue,  90  Ky.  3H0.  14  S.  W.  357.  A 
female  passenger  was  thrown  to  the  tloor  of  a  car  by  its  deraihnent. 
She  was  rendered  unconscious  for  some  time,  suffered  great  pain, 
and  was  confined  to  her  bed  most  of  tlie  time  for  13  months.  Her 
.'ipine  and  Avomb  causeil  lier  great  pain,  and,  on  examination,  physi- 
cians found  a  displacement  and  laceration  of  the  womb,  but  they 
agreed  that  these  were  not  caused  by  the  fall  or  shock  in  the  car. 
It  did  not  satisfactorily  appear  that  the  injury  to  her  spine  was  per- 
manent. Held,  that  a  verdict  of  !f7,000  should  be  set  aside  as  ex- 
cessive.    Abbott  V.  Tolliver,  71  Wis.  G4,  3G  N.  W.  022. 

§  563.    1  Howland  v.  Railway  Co.,  110  Cal.  513,  42  Fac.  983. 

2  Houston  &  T.  C.  Ry.  Co.  v.  Lee,  09  Tex.  556,  7  S.  AV.  324. 
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plexion,  and  afterwards  pale  and  sickly."  But  |20,000 
is  excessive  for  the  displacement  of  a  womb,  and  at- 
tendant difficulty,  where  it  appears  that  the  uterine  dif- 
ficulties were  less  troublesome  at  the  time  of  the  trial 
than  immediately  after  the  accident,  and  that,  with 
care  and  proper  treatment,  they  are  probably  curable, 
and  that  the  other  internal  troubles  will  be  relieved 
when  the  uterine  displacement  is  cured.*  So  |10,000 
is  excessive  verdict  for  an  antiflection  of  the  womb,  pro- 
duced partly  by  the  accident  and  partly  by  antecedent 
causes,  but  which  is  not  in  an  incurable  condition.^ 

§  564.     SAME— LOSS  OF  SOCIETY,  SERVICES,  ETC. 

In  an  action  by  a  husband  for  loss  of  services,  etc., 
of  his  wife,  a  verdict  of  |10,000  will  not  be  set  aside  as 
excessive,  where  she  was  a  strong,  healthy  woman,  38 
years  old,  at  the  time  of  tJie  accident,  and  since  then 
has  been,  and  always  will  be,  a  physical  wreck,  and  can 
never  be  a  wife  to  him  again.  ^  So,  where  a  husband 
has  expended  over  |800  in  the  necessary  treatment  and 
cure  of  his  wife  to  the  time  of  trial,  and  it  appears  that 
she  is  totally  disabled  from  doing  any  household  duty, 
or  of  being  of  any  aid  or  assistance  to  plaintiff  as  a  wife, 
a  verdict  of  $5,000  for  loss  of  society,  etc.,  will  not  be 

«  Fitton  V.  RaUroad  Co.  (City  Ct.  Brook.)  5  N.  Y.  Supp.  641,  affirmed 
127  N.  Y.  650,  27  N.  E.  856. 

4  Hauiilton  v.  Railway  Co.,  17  Mont.  3^4,  42  Pac.  860. 

6  Missouri,  K.  &  T.  Ry.  Co.  v.  Turley  (Indian  T.)  37  S.  W.  52. 

§  564.  1  Cannon  v.  Railroad  Co.,  14  Misc.  Rep.  400,  35  N.  Y.  Supp. 
1039. 
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set  aside  as  excessive.^  Nor  is  |3,000  excessive  in  au 
action  by  a  husband  for  loss  of  society  and  services  aris- 
ing from  injuries  to  his  wife,  consisting  in  the  fracture 
of  the  scapula,  which  never  united,  but  left  her  per- 
manently disabled  in  her  arm  and  shoulder,  necessitat- 
ing the  wearing  of  au  iron  frame,  and  causing  constant 
pain  with  any  exertion.' 

A  verdict  of  .|2,000  for  loss  of  services  of  plaintiff's 
seven  year  old  daughter,  and  for  medical  expenses,  will 
not  be  disturbed  as  excessive,  where  it  api)ears  that  it 
was  necessary  to  amputate  the  left  thumb  of  the  child, 
and  that  plaintiff  incurred  a  bill  of  |100  for  medical 
treatment.*  But  in  an  action  by  a  father  for  loss  of 
services,  expenses,  etc.,  caused  by  injuries  to  a  ten  jear 
old  son,  resulting  in  a  loss  of  a  leg  and  the  toes  of  the 
other  foot,  a  verdict  of  $4,500  is  excessive,  where  the 
evidence  shows  that  the  boy's  services  would  be  worth 
|100  per  annum  until  majority.^ 

§  565.     ASSAULT,  INSULT,  AND  ARREST. 

A  verdict  of  |4,850  will  not  be  set  aside  as  excessive 
for  a  brakeman's  acts  in  falsely  charging  a  passenger 
with  an  attempt  to  evade  payment  of  fare,  accompa- 
nied by  language  coarse,  profane,  and  brutal,  entirely 
unprovoked,  used  to  a  highly  respected  citizen,  a  judge, 
in  feeble  health,  and  further  accompanied  by  brandish- 

2  Furnish  v.  Raihvay  Co.,  102  Mo.  66!J,  15  S.  W.  315. 

3  Allen  V.  Railroad  Co.,  GO  N.  Y.  Super.  Ct.  230,  17  N.  Y.  Supp.  187, 
affirmed  in  137  N.  Y.  561,  33  N.  E.  33S. 

4  Kitchen  V.  Railroad  Co.,  10  Misc.  Rep.  277,  .'50  N.  Y.  Supp.  1070 
c  Hurt  V.  Railway  Co.,  94  Mo.  2.55,  7  S.  W.  1. 
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ing-  his  fists  in  the  passenger's  face,  and  the  subsequent 
retention  of  the  brakeman  in  the  company's  employ, 
though  no  blow  was  actually  struck/  Kor  is  |3,000  ex- 
cessive for  an  unjustifiable  assault  on  a  passenger  by  a 
brakeman,  followed  by  his  arrest  and  detention  in  a  jail 
for  12  hours  on  a  groundless  charge  of  disorderly  con- 
duct.- Nor  will  a  verdict  of  $1,000  be  set  aside  as  ex- 
cessive for  the  act  of  a  conductor  in  forcibly  kissing  a 
female  passenger  of  respectability  and  culture.^ 

A  verdict  of  |1,000  is  not  excessive  for  an  unprovok- 
ed assault  on  a  passenger  by  an  intoxicated  fellow  pas- 
senger, who  struck  him  several  severe  blows,  with  both 
fists,  in  the  face  and  mouth,  blacking  his  eyes,  loosening- 
his  teeth,  cutting  his  lips,  injuring  his  nose,  and  ren- 
dering him  unable  to  eat  meat  or  to  swallow  food  com- 
fortably for  10  days.*  Nor  is  |250  excessive  for  insult- 
ing and  abusive  language  used  by  a  drunken  passenger 
to  a  female  passenger,  whose  nerves  were  affected  by 
the  encounter  to  such  an  extent  that  she  was  made  sick 
for  a  week.^ 

But  a  verdict  of  |4,500  for  an  assault  on  a  passenger 
by  a  brakeman  will  be  set  aside  as  excessive,  where  the 
only  physical  injury  was  a  slight  laceration  of  the  hand, 


§  565.    1  Goddard  v.  Railway,  57  Me.  227. 

2  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  55  Kan.  715,  41  Pac.  952. 

s  Craker  v.  Railway  Co.,  36  Wis.  657.  $1,000  is  not  excessive  for 
an  assault  and  battery  committed  on  a  passenger  by  a  brakomau, 
accompanied  with  insulting  language,  though  no  loss  of  time  resulted 
to  plaintiff  in  his  business,  and  though  no  considei'able  physical  suf- 
fering was  occasioned.     Atlanta  &  W.  P.  R.  Co.  v.  Condor,  75  Ga.  51. 

4  Hendricks  v.  Railroad  Co.,  44  N.  Y.  Super.  Ct.  8. 

6  Lucy  V.  Railway  Co.,  64  Minn.  7,  65  N.  W.  944. 
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and  the  only  real  damage  was  the  mental  suffering  of 
plaintiff,  the  vexation  and  anxiety,  and  the  sense  of 
wrong  and  insult,  produced  by  the  brakeman's  acts." 


§  566.     FAILURE  OR  REFUSAL  TO  ACCEPT  AND 
CARRY  PASSENGER. 

The  master  of  a  vessel  bound  for  San  Francisco  as- 
certained that  a  person  who  had  gotten  on  board  at  a 
Mexican  port  had  been  banished  from  California  by  the 
vigilance  committee  of  San  Francisco,  under  a  penalty 
of  death  in  case  of  his  return.  To  avoid  bloodshed,  the 
master  put  the  passenger  on  a  vessel  bound  for  Mexico, 
which  they  encountered  during  the  voyage.  It  was 
held  by  the  United  States  supreme  court,  sitting  on 
appeal  in  admiralty,  that  |4,000  for  refusal  to  carry  the 
passenger  was  excessive,  and  that  the  damages  would 
be  reduced  to  |50,  in  view  of  the  fact  that  the  master 
acted  for  the  best  interests  of  the  passenger.^  So  |1,500 
is  excessive  for  failure  to  stop  a  train  at  a  station,  where 
there  is  a  passenger  waiting  to  board  it,  who  is  com- 
pelled to  take  the  next  train,  four  hours  later,  and  Avho 
suffers  no  damages,  except  disappointment,  delay,  and 
inconvenience.^  So  a  verdict  of  |1,000  for  a  polite  re- 
fusal of  a  conductor  to  permit  a  lady  passenger  to  ride 
on  an  excursion  ticket  is  excessive,  where  she  suffered 
no  injuries  in  consequence,  and  was  permitted  to  take 
the  next  train,  and  complete  her  journey  on  that  tick- 

6  Bass  V.  Raihvaj'  Co..  89  Wis.  036, 

§  566.    1  Pearson  v.  Uuane,  4  Wall.  005. 

2  Memphis  &  C.  R.  Co.  v.  Green,  52  Miss.  779. 
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et."*  So  a  yerdict  of  |750  for  preventing  a  colored  per- 
son from  boarding  a  street  car  is  excessive,  where  it  ap- 
pears that,  after  waiting  a  few  minutes,  plaintiff  was 
carried  to  her  destination  on  another  of  defendant's 
cars.*  So  .|200  is  excessive  for  the  failure  of  a  train  to 
stop  at  a  station,  by  reason  whereof  a  passenger,  who 
had  purchased  a  ticket,  walked  to  his  destination,  eight 
miles  away,  without  suffering  any  injurious  consequen- 
ces.^ So  |150  is  excessive  for  failure  to  stop  a  train  at 
a  flag  station  on  signal,  and  to  take  on  an  intending  pas- 
senger, whose  pecuniary  loss  by  reason  thereof  did  not 
exceed  |2.50,  and  who  suffered  no  great  anxiety,  vexa- 
tion, and  annoyance  by  reason  thereof.* 

§  567.     DENIAL  OF  ACCOMMODATIONS. 

A  verdict  of  |3,000  is  excessive  for  ejecting  from  a 
sleeping  car,  without  abusive  language  or  personal  vio- 
lence, a  passenger  who  has  lost  his  sleeping-car  ticket, 
and  who  furnishes  the  conductor  with  proof  that  he 
lost  it,  where  he  could  have  retained  his  berth  by  pay- 
ing $1.50,  and  where  he  rode  to  his  destination  in  a  pas- 
senger car  in  the  same  train. ^  But  a  verdict  of  $75  to 
a  passenger  whose  proper  application  for  a  seat  not 
only  provoked  a  refusal  from  the  conductor,  but  sub- 


3  Goius  V.  Railroad  Co.,  59  Ga.  426. 

4  Turner  v.  Railroad  Co.,  34  Cal.  .j'J4. 

5  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cleveland  (Tex.  Civ.  App.)  33  S.  W. 
687. 

6  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gaedecke  (Tex.  Civ.  App.)  39  S.  W. 
S12.     Judgment  reduced  to  .^10. 

§  567.    1  Pullman  Palace-Car  Co.  v.  Reed,  75  111.  125. 
(1402) 
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jected  the  audacious  passen'ger  to  an  explosion  of  pro- 
fane and  contemptuous  wrath  from  that  official,  is  not 
excessive.^  Nor  is  $200  excessive  for  excluding,  in  a 
rude  manner,  and  in  the  presence  of  several  persons,  a 
colored  woman  from  the  ladies'  car,  in  which  she  was 
entitled  to  ride.^ 

§  568.     CARRYING  PAST  DESTINATION. 

In  an  early  Mississippi  case  it  was  held  that  a  verdict 
of  |4,500  will  not  be  set  aside  as  excessive  for  carrying 
a  passenger  400  yards  beyond  the  station,  and  there 
compelling  him  to  get  off,  though  he  sustained  no  pe- 
cuniary damages,  and  no  force  was  used/  But  this 
case  has  been  practically  overruled,-  and  such  a  ver- 
dict would  probably  not  be  permitted  to  stand  at  the 
present  time  by  any  court  possessing  the  power  to  in- 
terfere with  excessive  verdicts.  But  recently  the  court 
of  appeals  of  Kentucky  upheld  quite  a  large  verdict.  A 
female  passenger  was  carried  about  a  mile  beyond  her 
destination,  and  then  compelled  to  get  off,  and  walk 
several  miles  to  her  house  over  a  rough  and  muddy 
route,  and  was  ill  for  four  days  in  consequence.  When 
compelled  to  get  off,  no  assistance  was  offered,  and  the 
train  employes  were  "insulting  in  tone."       It  was  held 

2  Louisville,  N.  O.  &  T.  Ry.  Co.  v.  Patterson,  (59  Miss.  421,  13  South. 
C97.  In  this  case,  Woods,  J.,  said:  "That  a  jury  awarded  the  trivial 
sum  complained  of  is  proof  positive  that  no  undue  prejudice  existed 
against  tlie  corporation.  Let  the  company  thank  God,  aud  take 
courage." 

3  Chicago  &  N.  W.  Ry.  Co.  v.  Williams,  55  111.  185. 

§  508.    1  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Hurst,  36  Miss.  660. 
2  New  Orleans.  .L  &  G.  N.  R.  Co.  v.  Statham.  42  Miss.  GOT. 

(140.^) 


§  568  CARRIERS  OF  PASSENGERS.  (Ch.  38 

that  a  second  verdict  for  |3,000  would  not  be  set  aside 
as  excessive.*  Kor  is  |1,000  excessive  for  putting  a  fe- 
male passenger  and  her  children  off  at  a  wrong  station, 
where  it  appears  that  she  was  compelled  to  go  on  to  her 
station,  two  miles  distant,  over  muddy  roads,  in  the 
dark,  with  strange  men;  that  the  wagon  she  had  hired 
broke  down,  compelling  her  to  walk  the  rest  of  the 
way;  and  that  as  a  result  a  bronchial  trouble,  of  which 
she  was  nearly  cured,  returned  in  a  worse  form  than 
ever  before.''  So  |500  is  not  an  undue  punishment  of 
a  railroad  company  for  carrying  a  passenger  three- 
quarters  of  a  mile  past  his  station,  and  then  harshly  re- 
fusing to  back  the  train  to  the  usual  stopping  place,  so 
that  he  is  compelled  to  get  off  in  the  dark  and  rain  at  a 
muddy  place,  and  then  walk  back  to  the  proper  stop- 
ping place,  or  else  to  remain  on  the  train.^  So  |218  is 
not  excessive  where  there  is  evidence  that  plaintiff,  by 
reason  of  the  railway  company's  failure  to  stop  at  her 
destination,  was  carried  by,  and  compelled  to  get  off, 
and  walk,  in  a  delicate  condition,  and  during  a  hot  day, 
400  yards,  over  a  rough  and  rocky  road.^  Nor  is  |100' 
excessive  for  carrying  a  female  passenger,  with  two  in- 
fant children,  about  a  quarter  of  a  mile  past  the  sta- 
tion, and  then  compelling  her  to  walk  back  in  the  rain. ' 
But  a  verdict  for  .|3,275  is  excessive  for  carrying  a 
sick  passenger  about  00  feet  past  the  station  platform, 
where  he  voluntarily  got  off,  and  was  carried  into  the 

8  LouiSTille  &  N.  R.  Co.  v.  Ballard,  88  Ky.  159,  10  S.  W.  429. 

4  Texas  &  P.  Ry.  Co.  v.  Haitnett  (Tex.  Civ.  App.)  34  S.  W.  1057. 

B  Higgins  Y.  Railroad  Co.,  64  Miss.  80,  8  South.  176. 

6  Louisville  &  N.  R.  Co.  v.  Guy  (Ky.)  37  S.  W.  1043. 

7  Alabama  G.  S.  R.  Co.  v.  Wilkinson,  77  Ga.  75. 
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station  house  in  a  chair  furnished  by  the  company,  and 
with  the  assistance  of  its  employes.^  So  a  verdict  of 
$2,000  for  carrying  a  female  passenoer  past  her  destina- 
tion to  the  next  station,  one  and  one-half  miles  distant, 
is  excessive,  where  she  sustained  no  injury  except  to 
walk  back  on  a  pleasant  day.®  So  |1,000  is  excessive 
for  carrying  a  female  passenger  past  her  destination, 
owing  to  the  negligent  failure  to  stop  the  train  a  rea- 
sonable length  of  time,  where  plaintiff  was  safely  put 
off  at  the  next  station,  and  carried  back  without  ex- 
pense, and  where  defendant's  servants  were  not  guilty 
of  any  insult  or  oppression,  but  on  the  contrary  were 
polite  and  considerate.^"  So  a  verdict  of  |750  is  excess- 
ive for  carrying  a  passenger  to  the  station  beyond  his 
destination,  and  putting  him  off  there,  where  he  lost 
only  two  or  three  hours'  time,  and  paid  |1.50  for  a  re- 
turning conveyance.  ^^  So  |350  is  excessive  for  carry- 
ing a  14  year  old  girl  past  her  station  to  another,  where 

8  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Statliam,  42  Miss.  607. 

8  Chattanooga.  R.  &  C.  R.  Co.  v.  Lyon,  89  Ga.  16,  15  S.  E.  24,  In 
-this  case  the  court  quoted  Harris,  J.,  in  Clements  v.  Bostwick,  38  Ga. 
1:  "For  many  years  I  have  witnessed  with  uneasiness  the  quixotism 
which  the  bench  displays  whenever  a  woman  is  a  party,  or  a  woman's 
claim  involved.  I  fear  that  it  is  an  incurable  insanity,  as  thus  far 
It  has  exhibited  no  obedience  to  law,  and  is  deaf  to  reason,  and  even 
Insensible  to  ridicule." 

10  Trigg  V.  Railway  Co.,  74  Mo.  14  f. 

11  Marshall  v.  Railway  Co.,  78  Mo.  610.  ii'750  is  an  excessive  ver- 
dict for  carrying  a  passenger  past  her  station,  and  discharging  her 
at  the  next  one,  where  she  remained  with  friends,  without  expense 
or  charge,  until  the  next  day,  when  slio  was  carried  back,  without 
expense,  on  another  train.  Georgia  Railroad  &  Banking  Co.  v.  Jett, 
95  Ga.  236,  22  S.  E.  251.  Where  a  wreck  necessitates  a  transfer  of 
passengers,  requiring  them  to  walk  about  100  yards,  a  female  pas- 
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she  is  unacquainted,  and  from  which  she  walked  to  her 
home,  seven  miles  away,  on  a  pleasant  day  in  Decem- 
ber, from  which  she  experienced  no  ill  effects,  except 
soreness  and  a  slight  fever,  which  did  not  necessitate 
her  going  to  bed.^"  So  |200  is  an  excessive  amount  of 
damages  for  carrying  a  young  man  about  three-fourths 
of  a  mile  past  his  destination,  and  setting  him  down  in 
a  summer  night  in  the  woods,  in  company  with  other 
passengers;  his  only  inconvenience  being  some  delay  in 
finding  the  station,  getting  his  feet  muddy  and  wet, 
and  having  to  carry  his  grip  through  a  drizzling  rain/^ 


§  569.     EJECTION. 

The  following  verdicts  for  the  wrongful  ejection  of 
passengers  have  been  held  not  to  be  excessive:  |2,000, 
though  no  physical  force  was  used,  and  only  slight,  if 
any,  pecuniary  loss  was  sustained,  where  the  conduct- 
or's acts  and  words  were  grossly  insulting,  and  the 
circumstances  such  as  to  entitle  plaintiff,  not  only  to 
compensatory,  but  exemplary,  damages/  |1,250  for 
the  wrongful  ejection  of  a  passenger  from  a  train, 

senger,  who  has  been  twice  notified  to  alight  by  the  conductor,  but 
who  prefers  to  remain  in  the  car  with  an  acquaintance,  who  offei'S  tO' 
see  her  off  in  time  to  catch  the  other  train,  rather  than  expose  her- 
self  to  the  open  air,  cannot  recover  punitive  damages  from  the  com- 
pany for  being  left  behind;  and  a  verdict  of  $500  is  greatly  excessive, 
where  she  was  carried  baclv  home  and  the  money  paid  for  the  ticket 
refunded,  and  only  slight  personal  discomfort  and  disappointment  ou 
her  part  were  shown.  Alabama  &  V.  Ry.  Co.  v.  Purnell,  69  Miss. 
652,  13  South.  472. 

12  Missouri,  K.  &  T.  Ry.  Co.  v.  Snider  (Tex.  Civ.  App.)  33  S.  W.  557. 

18  Howe  V.  Gibson,  3  Tex.  Civ.  App.  2G3.  22  S.  W.  826. 
§  569.    1  Norfolk  &  W.  R.  Co.  v.  Anderson,  90  Va.  1,  17  S.  E.  757. 
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where  defendant's  employes  nsed  insulting  and  vio- 
lent language  towards  him,  in  the  presence  of  a  large 
number  of  persons."  |1,000  for  the  wrongful  expul- 
sion of  an  old  man  from  a  train,  accompanied  by  insult 
and  vilification  on  the  part  of  the  conductor,  and  neces- 
sitating a  walk  of  five  miles  to  his  destination.^  $800, 
though  no  force  was  used,  where  the  conductor  used 
insulting  language,  and. the  passenger  was  compelled 
to  walk  12  miles  in  consequence  of  the  ejection.*  |T00 
for  ejection  of  a  passenger,  who,  while  standing  on  the 
car  platform  at  a  station,  was  rudely  ordered  by  a  rail- 
road policeman  to  get  off,  and,  on  declining  to  do  so, 
was  cursed  and  abused  by  the  officer,  seized  by  the  col- 
lar, and  had  one  or  more  buttons  torn  from  his  clothes 
by  the  officer.^  |562.50  for  the  expulsion  of  a  passen- 
ger in  a  rough  manner,  accompanied  with  profane  and 
unbecoming  language.®  |500,  where  the  conductor 
used  unnecessary  violence  and  insult,  which  caused 
mental  suffering  and  humiliation  on  the  part  of  the  pas- 
senger.^ |300  for  the  wrongful  ejection  of  a  passenger 
in  the  nighttime  during  a  rain  storm,  a  mile  and  a  half 

2  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moody  (Tex.  Civ.  App.)  39  S.  W.  987. 

3  Georgia  R.  Co.  v.  Olds,  77  Ga.  073. 

*  Charleston  &  S.  Ry.  Co.  v.  ^■aruadore,  94  Ga.  039,  21  S.  E.  581. 

B  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Perry  (Tex.  Civ.  App.)  30  S.  W.  709. 
$700  is  not  excessive  for  the  wrongful  expulsion  of  a  passi'nger  in  a 
rude  and  angry  manner,  at  a  point  not  a  station,  and  in  the  nighttime. 
Indianapolis.  B.  it  W.  R.  Co.  v.  Milligan,  50  Ind.  ;'.9J. 

c  St.  Loui.s  ct  S.  E.  Hy.  Co.  v.  Myrtle,  fjl  Ind.  .jOi;. 

7  Gorman  v.  Southern  Pac.  Co.,  97  Cal.  1,  31  Pac.  1112.  A  verdict 
for  .$500,  though  heavy,  will  not  be  set  aside  as  excessive  for  eject- 
ing a  passenger  at  a  station,  without  force  and  without  any  resulting 
pecuniary  loss,  where   the  conductor  charged  plaintiff  with   forging 
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from  one  station  and  six  or  seven  from  another,  where 
the  conductor  spoke  "short  and  rough"  to  the  passen- 
ger, and  mortified  his  feelings.^  |200  for  a  passenger 
who  left  a  train  at  a  station  in  pursuance  of  the  con- 
ductor's command,  though  holding  a  ticket  entitling 
him  to  be  carried  to  his  destination,  and  who  imme- 
diately boarded  the  train  again,  and  was  carried  to  his 
destination  on  payment  of  the  regular  fare  of  25  cents.'-* 
|195  for  compelling  a  16  year  old  boy,  who  had  surren- 
dered his  ticket,  to  leave  the  car  at  an  intermediate  sta- 
tion, and  who  thereupon  gave  the  conductor  10  cents, 
all  the  money  he  had/*' 

But  the  following  verdicts  have  been  held  excessive: 
$5,000,  where  it  appears  that  Avhile  there  was  a  sharp 
scuffle,  some  blows  given,  and  some  blood  drawn,  there 
were  no  broken  limbs  or  bones,  no  permanent  injur^^  or 
disfigurement,  no  long  confinement,  no  protracted  pain 
and  suffering,  no  heavy  expenses  for  medicine,  nursing, 
or  physician,  little  loss  of  time,  not  to  exceed  a  day's 
delay,  and  no  circumstances  of  outrage  or  insult  inde- 


the  date  of  his  ticket,  thougli  the  conductor  may  have  been  acting 
under  an  liouest  mistake.  Trice  v.  Railway  Co.,  40  W.  Va.  271,  21 
S.  E.  1022.  ^500  is  not  excessive  for  the  wrongful  ejection  of  a  pas- 
senger in  a  mortifying  manner  in  the  presence  of  fellow  passengers, 
where  plaintiff  was  compelled  to  walk  a  distance  in  the  dark  after 
midnight,  and  over  a  long  railroad  bridge,  and  where  he  was  ren- 
dered ill  for  two  weeks  in  consequence  thereof.  International  &  G. 
N.  R.  Co.  V.  AVilkes,  68  Tex.  617,  5  S.  W.  491. 

8  Fordyce  v.  Manuel,  82  Tex.  527,  18  S.  W.  ().",7. 

0  Chicago,  St.  L.  &  P.  R.  Co.  v.  Holdridge,  118  Ind.  281,  20  N.  E. 
837. 

10  Indianapolis  &  St.  L.  Ry.  Co.  v.  Howertou,  127  Ind.  236,  26  N. 
E.  792. 
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pendent  of  the  actual  expulsion. ^^  |3,500,  where  there 
is  no  satisfactory  evidence  of  the  use  of  force  or  of  phys- 
ical injuries.^^  |3,000,  where  the  only  injury  was  a 
wrenching  of  the  arm,  causing  a  felon  to  appear  on  one 
of  the  fingers.'^  |2,500  where  the  conductor  acted 
without  malice,  and  plaintiff  sustained  no  injury,  ex- 
cept liumiliation  and  mortification  in  being  put  off.^* 
$1,500  for  the  ejection  of  a  passenger  who  used  grossly 
profane  and  indecent  language  in  the  presence  of  la- 
dies, when  the  conductor,  through  an  honest  mistake, 
required  him  to  pay  20  cents  additional  fare,  and  where 
no  more  force  than  necessary  was  used  to  eject  him.''' 

11  Missouri,  K.  &  T.  Ry.  Co.  v.  Weaver,  16  Kan.  456.  A  verdict  of 
$5,000  for  the  ejection  of  a  passenger  from  a  car  for  tlie  alleged 
violation  of  a  rule  of  the  company  is  excessive,  where  the  conductor 
did  not  act  maliciously,  and  the  passenger  sustained  no  serious  in- 
juries except  some  bruises.  South  Fla.  R.  Co.  v.  Rhodes,  25  Fla.  40, 
5  South.  633.  For  the  ejection  of  a  passenger  within  a  quarter  of  a 
mile  from  the  station  where  he  boarded  the  train,  and  without  any 
bodily  injuries  or  the  use  of  unnecessary  force,  causing  a  delay  of 
one  day,  and  necessitating  the  buying  of  another  ticket  at  an  ex- 
pense of  $40.50,  a  verdict  of  $5,000  will  be  set  aside  as  excessive. 
Quigley  v.  Railroad  Co.,  11  Nev.  350. 

12  Houston  &  T.  C.  R.  Co.  v.  Crone  (Tex.  Civ.  App.)  37  S.  W.  1074. 

13  Cox  V.  Railroad  Co.,  11  Hun  (N.  Y.)  621, 

14  Louisville  &  N.  R.  Co.  v.  Wilsey  (Ky.)  12  S.  W.  275.  In  an 
action  for  ejecting  a  passenger  at  a  station,  where  no  extreme  vio- 
lence was  used  and  no  malice  or  wanton  recklessness  was  manifested, 
and  the  plaintiff  was  not  seriously  or  permanently  injured  thereby,  a 
verdict  of  $2,500  is  excessive.  Chicago,  R.  I.  «fc  P.  R.  Co,  v,  Riley, 
74  111.  70, 

15  Chicago,  B.  &  Q.  R.  Co.  v.  Gritlin.  OS  111,  49;>.  A  verdict  of 
$1,500  for  the  forcible  ejection  of  a  passenger  from  a  street  car  is 
excessive,  where  he  sustained  no  personal  injuries  whatever,  and 
no  injury  to  his  reputatiori  or  mental  suffering  is  shown,  beyond  the 
fact  that  the  newspapers  published  an  account  of  the  matter,  and 
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|1,000,  where  the  passenger  sustained  no  personal  in- 
jury from  the  removal,  was  delayed  only  one  day  in 
reaching  home,  and  his  entire  pecuniary  loss  did  not  ex- 
ceed |10.^°  |500  for  the  ejection  of  a  passenger  af  a 
station,  without  force  or  insult,  where  he  sustained  no 
pecuniary  injury  by  reason  thereof/'^ 

§  570.     SAME— PERSONAL  INJURIES. 

A  verdict  of  |5,500  is  not  excessive  for  ejecting  a  pas- 
senger from  the  ti'ain  in  the  nighttime  at  some  distance 
from  the  depot  platform,  where  he,  while  walking  along 
the  depot  platform,  fell  over  a  truck,  sustained  serious 
injuries,  depriving  him  of  the  use  of  an  arm,  with  a 

that  he  had  been  pointed  out  as  the  man  who  had  been  put  off  the 
car.  Plaintiff  was  required  to  remit  all  over  .i;.")00.  Cunningham  v. 
Power  Co.,  3  Wa.sh.  St.  471,  28  Pae.  745.  While  waiting  at  a  steam- 
boat ferry,  the  gates  were  forced  open  by  the  crowd,  and  plaintiff 
was  involuntarily  carried  within,  and  while  there  a  deck  hand  came 
up,  and  seized  him  by  the  coat,  but  released  him  on  expostulation. 
Another  employe  of  the  ferry  then  came  up.  and  seized  plaintiff  by  the 
shirt  collar,  and  pushed  him  out  of  a  side  gate,  though  plaintiff  had 
offered  to  pay  fare  or  leave.  Held  that,  no  malice  being  shown,  a 
verdict  for  .*?1,.~»<)0  was  excessive.  Doran  v.  Ferry  Co.  (City  Ct.  Brook.) 
19  N.  Y.  Supp.  172,  attirnied  138  N.  Y.  628.  33  N.  E.  1083.  No  vio- 
lence was  used  in  the  expulsion  of  a  female  passenger  from  a  train, 
and  there  was  little  evidence  of  rudeness,  on  the  comluctor's  part.  She 
walked  about  a  mile,  and  was  thence  taken  up  by  a  passmg  vehicle 
two  miles  further,  to  her  friends.  She  suffered  no  direct  physical 
injury  from  the  walk,  but  the  mental  excitement  consequent  on  the 
election  produced  an  attack  of  insomnia  and  nervous  paroxysms,  to 
which  she  had  previously  been  subject.  Held,  that  a  verdict  of  ?1.- 
400  was  excessive,  and  that  plaintiff  would  be  required  to  remit  all 
but  .$400.     Sloane  v.  Railway  Co.,  Ill  Cal.  GfJ8,  44  Pac.  320. 

16  Chicago  &  N.  W,  Ry.  Co.  v.  Chisiiolm,  79  111.  .">84. 

17  Louisville  &  N.'R.  Co.  v.  Breckinridge  (Ky.)  34  S.  W.  702. 
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strong  probability  that  the  injury  will  be  permanent, 
and  it  appears  that  he  was  an  active  business  man,  earn- 
ing- between  1150  and  |200  per  month/  Nor  is  12,433.35 
excessive  in  a  case  where  a  passenger  was  pushed  off  a 
moving  train  by  the  conductor,  fell,  and  bruised  his 
hip,  and  where  he  lost  eight  days'  work  in  consequence, 
though  he  sustained  no  permanent  injuries."  So  |500 
is  not  excessive,  where  a  passenger  was  shoved  from  a 
moving  train  by  the  conductor,  considerably  bruising 
the  passenger,  and  rendering  him  sore,  and  preventing 
him  from  working  for  a  week.* 

§  571.     SAME— GOOD  FAITH  OF  CONDUCTOR. 

A  verdict  of  $100  is  not  excessive  for  ejecting  a  pas- 
senger under  the  mistaken  belief  that  he  had  not  paid 
his  fare,  though  there  was  no  force  or  insult,  and 
though  the  mistake  was  immediately  discovered  by  the 
conductor,  and  the  passenger  was  taken  back  on  the 
train  before  it  left  the  station.^ 

But  a  verdict  of  |5,000  for  the  ejection  of  a  passenger, 
accomplished  without  force  or  any  physical  injury,  is 
properly  set  aside  as  excessive  by  the  trial  court,  where 
he  refused  to  comply  with  the  conductor's  request  to 
sign  his  ticket  for  identification,  as  required  by  its 
terms.-     For  the  expulsion  of  a  passenger  from  a  train 

§  570.    1  Ohio  &  yi.  Ry.  Co.  v.  Judy,  12()  Ind.  ,397.  22  N.  E.  252. 

2  East  Tennessee,  Y.  &  (I.  Ky.  Co.  v.  Hyde,  89  Ga.  721,  15  S.  E.  621. 

3  p]ast  Line  &  R.  R.  R.  Co.  v.  Lee,  71  Tex.  538,  9  S.  W.  W4. 

§  571.    1  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Barnett  (Tex.  Civ.  Ai)]).)  34 
S.  W.  449. 
2  Elliott  V.  Railroad  Co.,  58  Ga.  454. 
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without  force  or  violence,  a  verdict  of  |1,700  will  be  set 
aside  as  excessive,  where  the  conductor  was  not  satis- 
fied of  his  identity  with  the  original  purchaser  of  the 
ticket,  and  the  additional  expense  was  slight,^  |1,000 
for  mental  suffering  is  excessive,  where  the  passenger 
was  expelled  without  unnecessary  force  about  a  quar- 
ter of  a  mile  from  the  station  where  he  got  on,  and  the 
conductor  acted  in  good  faith,  believing  he  was  not  en- 
titled to  ride  on  the  train.*  So  |500  for  compelling  a 
passenger  to  leave  a  car  at  a  station  is  excessive,  where 
the  exclusion,  though  wrongful,  was  in  good  faith,  and 
no  special  damages  are  alleged  or  shown,  and  no  cir- 
cumstances of  aggravation  appear,  and  there  was  no 
disturbance,  no  violence,  no  exhibition  of  ill  will,  and 
no  assault.^  So,  also,  £50  is  an  excessive  verdict  for 
putting  a  passenger  off  a  train,  without  the  use  of  un- 
necessary force,  under  an  honest  mistake  as  to  whether 


3  Zion  V.  Southern  Pac.  Co.,  67  Fed.  500.     Verdict  reduced  to  $850. 

4  Quigley  v.  Railroad  Co.,  5  Sawy.  107,  Fed.  Cas.  No.  11,510.    Ver- 
dict reduced  to  $100. 

6  Finch  V.  Railroad  Co.,  47  Minn.  86,  49  N.  W.  329.  Plaintiff  re- 
quired to  consent  to  a  reduction  of  the  verdict  to  $2.50.  A  passenger 
was  wrongfully  expelled  from  a  railway  train  by  the  conductor,  who 
was  acting  in  good  faith,  for  refusal  to  pay  an  extra  fare.  He  was 
a  man  of  mature  years,  and  was  put  off  without  violence,  in  the  day- 
time, at  a  point  nine  miles  from  destination,  which  he  reached  by 
riding  in  a  wagon,  in  a  hot  sun,  at  an  expense  of  50  cents.  Held, 
that  a  verdict  of  $.500  Avas  excessive,  necessitating  a  I'eversal  unless 
a  remittitur  of  $250  was  duly  filed.  Texas  «&  P.  Ry.  Co.  v.  Dennis, 
4  Tex.  Civ.  App.  90,  23  S.  W.  400.  A  verdict  of  $500  is  excessive  for 
the  wrongful  ejection  of  a  passenger,  where  the  conductor  acted  in 
good  faith,  and  the  passenger  sustained  no'  physical  injury,  and  was 
put  to  but  slight  expense.  Reduced  to  $250.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  St.  .John  (Tex.  Civ.  App.)  35  S.  W.  501. 
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he  had  surrendered  his  ticket,  where  the  passenger  was 
detained  only  a  few  hours,  when  he  was  taken  up  and 
carried  to  his  destination  by  another  train.* 

§  572.     SAME— AT   PLACE    OTHER  THAN  A  STATION. 

A  verdict  of  .i?l,ir)6  is  not  excessive  for  putting  a  pas- 
senger off  a  train  at  a  place  not  a  station,  where  it  ap- 
pears that  plaintiff  was  suffering  from  a  distressing  dis- 
ease at  the  time,  was  compelled  to  walk  back  a  mile  and 
a  half  to  the  station  through  the  mud,  and  that  the  dis- 
ease was  aggravated  thereby,  confining  him  to  his  bed, 
and  compelling  him,  when  partially  restored,  to  leave 
his  business,  and  resort  to  a- tvater-cure  establishment.^ 
Nor  is  |1,000  excessive  for  putting  off,  either  through 
mistake  or  carelessness,  a  husband,  wife,  and  two  small 
children,  and  their  baggage,  at  a  point  three  quarters  of 
a  mile  from  the  station  of  their  destination,  in  the  mid- 
dle of  a  cold  December  night.-  Nor  is  fGOO  excessive 
for  the  ejection  of  a  passenger  in  the  nighttime  several 
miles  from  a  station,  though  not  accompanied  by  ex- 
cessive force  or  abusive  language.^  So  |300  is  not  ex- 
cessive for  the  ejection  of  a  passenger  about  half  a  mile 
from  a  station,  who  rightfully  refused  to  pay  more  than 
the  regular  ticket  fare,  though  no  unnecessary  force 
was  used.*  Where  a  passenger,  who  offers  to  pay  ihe 
regular  fare,  is  expelled  from  a  car  in  the  nighttime  at  a 

c  Huntsman  v.  Kailway  Co.,  20  U.  C.  Q.  B.  24. 

§  572.    1  Illinois  Cent.  R.  Co.  v.  Sutton,  .-)3  111.  897. 

2  Baltimore,  r.  &  C.  Ry.  Co.  v.  Pixley.  61  Ind.  22. 

3  Lake  Erie  &  W.  Ry.  C3o.  v.  Fix,  S8  Ind.  :\S1. 

4  Phettipiace  v.  Railroad  Co.,  84  Wi.s.  412,  54  N.  W.  1002. 
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point  not  a  station,  on  the  ground  tliat  he  has  no  ticket, 
after  he  has  informed  the  conductor  that  the  ticket  of- 
fice at  the  station  was  closed,  a  verdict  of  |200  is  not  ex- 
cessive.^ Nor  is  flOO  excessive  for  the  expulsion  of  a 
passenger,  himself  without  fault,  at  a  point  not  a  regu- 
lar station,  Avhere  he  was  laden  with  bundles,  and  com- 
pelled to  walk  in  the  dark  over  a  railroad  bridge.®  Nor 
is  |50  excessive  for  the  wrongful  ejection  of  a  passenger 
at  a  place  not  a  station,  compelling  her  to  walk  to  her 
home,  a  distance  of  three  and  one  half  miles." 

But  |1,500  for  the  wrongful  ejection  of  a  male  adult 
passenger,  who  sustained  no  personal  injuries  by  rea- 
son thereof,  and  who  was  merely  compelled  to  walk 
three  or  four  miles  to  his  destination,  is  excessive.^  So 
|1,000  for  ejecting,  at  a  point  not  a  station,  a  passenger 
wrongfully  on  a  train,  is  excessive,  where  no  undue 
force  was  used,  and  no  injury  was  sustained  in  conse- 
quence of  the  removal.^  So  a  verdict  for  |750  is  ex- 
cessive, where  a  passenger  is  put  off  a  train  about  12 
miles  from  his  destination,  and  5  miles  from  the  place 
of  departure,  and  there  is  no  evidence  as  to  the  amount 
of  actual  damages  sustained. ^°     So  $500  is  an  excess- 


5  Illinois  Cent.  R.  Go.  v.  Johnson,  67  111.  312.  But  a  verdict  of 
$500  is  excessive.     Illinois  Cent.  R.  Co.  v.  Cunoingham,  Id.  316, 

6  Chicago  &  A.  R.  Co.  v.  Flagg.  43  111.  364. 

7  Durfee  v.  Railvray  Co.,  9  Utah.  213.  33  Pac.  944. 

8  Central  R.  &  B.  Co.  v.  Strickland,  90  Ga.  562,  16  S.  E.  352. 

»  Chicago,  B.  &  Q.  R.  Co.  v.  Parks,  18  111.  460;  Terre  Haute.  A.  & 
St.  L.  R.  Co.  V.  Vanatta,  21  111.  187;  Chicago  &  N.  W.  R.  Co,  v.  Pea- 
cock, 48  III.  253, 

10  Tarbell  v.  Railroad  Co..  34  Cal.  616.  Verdict  reduced  to  $100. 
$750  for  the  wrongful  ejection  of  a  passenger  from  a  train  on  a  rainy 
day,  more  than  a  mile  from  any  house,  and  three  or  four  miles  from 
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ive  verdict  for  the  expulsion  of  a  maleiiassenger,  witli- 
oiit  force,  on  a  snmnier  evening',  necessitating  a  walk  of 
three  and  a  half  miles,  and  resulting  in  no  injury-  or 
sickness/^ 


§  573.     COMPELLING    PAYMENT  OF  TWO  FARES. 

For  compelling  a  passenger  to  pay  a  second  fare  of 
$3,25  by  a  conductor  who  is  satisfied  that  the  passen- 
ger has  surrendered  his  ticket  to  a  former  conductor,  a 
verdict  of  $500,  though  large,  is  not  so  excessive  as  to 
require  the  supreme  court  to  set  it  aside,  over  the  ap- 
proval of  the  trial  judge/ 

§  574.     PRACTICE— REMITTITUR. 

In  most  states,  the  practice,  where  a  verdict  has  been 
found  to  be  excessive,  is  that  the  court,  instead  of  sim- 
ply ordering  a  new  trial,  will  give  the  plaintiff  the 
option  of  reducing  the  verdict  to  the  sum  which  the 
court  considers  reasonable,  and,  upon  his  remitting  the 
excess,  will  give  him  judgment  for  the  residue,  and 
deny  the  motion  for  a  new  trial;  and  this  in  actions  of 
tort,  where  there  is  no  fixed  rule  of  compensation,  as 
well  as  upon  contract.^     Such  practice  is  so  common 

a  station,  is  excessive,  in  tiie  a])s('nco  of  any  urouiKl  for  suii.stantial 
daniages  other  than  physical  or  mental  suffering,  or  any  facts  en- 
titling him  to  exemplary  damages.  Gillen  v.  Railway  Co.,  91  Wis. 
633,  65  N.  W.  373. 

11  Toledo,  W.  &  W.  Ry.  Co.  v.  AV right,  68  Ind.  586. 

§  573.  1  East  Tennessee,  V.  &  G.  Ry.  Co.  v.  King,  88  Ga.  443,  14 
S.  E.  708. 

§  574.    1  Belknap  v.  Railroad,  40  N.  H.  358;    Hamilton  v.  Railway 
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and  so  promotive,  not  only  of  justice,  but  of  ending  the 
litigation,  that  it  is  almost  essential  to  the  proper  con- 
duct of  a  jury  trial  that  the  court  should  possess  the 
power.- 

But  in  some  states  a  different  rule  prevails.  In  an 
action  for  personal  injuries,  the  trial  court  has  no  right 
to  require  plaintiff  to  remit  a  portion  of  the  damages  as 
a  condition  of  refusing  a  new  trial,  where  the  defend- 
ant objects  to  this  course.  It  is  the  duty  of  the  trial 
court  to  grant  a  new  trial  unconditionally  if  it  deems 
the  damages  excessive,  though  the  rule  is  otherwise  in 
actions  on  contracts  or  for  torts  to  property,  in  relation 
to  which  fixed  rules  for  measuring  damages  are  recog- 
nized. To  say  that  the  verdict  of  the  jury  should  not 
have  exceeded  a  certain  sum  in  an  action  for  personal 
injuries  is  to  invade  their  peculiar  province,  and  to  as- 
sume their  functions.^  So  where  counsel  for  the  pre- 
vailing party,  in  addressing  the  jury,  brings  before 

Co.,  17  Mont.  334,  43  Pac.  713;  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Beckett,  11  Ind.  App.  547,  39  N.  E.  429,  citing  numerous  eases  in 
support  of  the  practice.  A  territorial  supreme  court,  proceeding  ac- 
cording to  common  law,  has  no  power  to  reduce  a  verdict  in  an  action 
for  personal  injuries,  without  submitting  the  case  to  another  jury, 
or  putting  plaintiff  to  the  election  of  remitting  part  of  the  verdict 
before  rendering  judgment  for  the  rest.  Kennon  v.  Gilmer,  131  U. 
S.  22,  9  Sup.  Ct.  G96. 

2  Illinois  Cent.  R.  Co.  v.  Kobinson.  oN  111.  App.  181. 

3  Savannah,  F.  &  W.  Ry.  v.  Harper,  70  (Ta.  119.  This  is  also  the 
rule  in  Texas.  Missoiu-i,  K.  &  T.  Ry.  Co.  v.  Perry,  8  Tex.  Civ.  App. 
78,  27  S.  W.  496,  and  cases  cited.  But  when,  in  view  of  all  the  evi- 
dence, the  verdict  does  not  appear  to  l>e  excessive,  and  plaintiff  re- 
mits a  portion  of  it,  judgment  may  properly  be  rendered  for  the  re- 
mainder. International  &  G.  N.  R.  Co.  v.  Wilkes,  GS  Tex.  017,  5  S. 
W.  491. 
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tliem  extraneous  matter  and  statements  of  fact  not  in 
evidence,  which  are  calculated  to  divert  the  attention 
of  the  jury  from  the  issues  in  the  case,  and  to  excite 
passion  and  prejudice  against  the  losing  party,  and  the 
trial  court,  upon  a  motion  for  a  new  trial,  finds  and 
states  that  the  verdict  returned  by  the  jury  is  grossly 
excessive,  and  that  it  was  given  under  the  influence  of 
passion  and  prejudice  arising  from  the  misconduct  of 
the  prevailing  party,  a  mere  remittitur  from  the  verdict 
is  not  sufficient,  but  it  should  be  set  aside,  and  a  new 
trial  granted/ 

§  575.     INADEQUATE    DAMAGES. 

The  power  of  the  court  to  set  aside  verdicts  is  not 
confined  to  those  awarding  excessive  (damages,  but  ex- 
tends to  those  where  the  damages  awarded  are  inade- 
quate. But  to  justify  interference  with  a  verdict  in  a 
personal  injury  suit  on  the  ground  that  the  damages  are 
inadequate,  it  must  appear  that  they  are  so  grossly  dis- 

4  Atchison,  T.  &  S.  P.  R.  Co.  v.  Dwelle,  44  Kan.  394,  24  Pac.  500. 
A  remittitur  to  oure  error  comes  too  late  after  the  supreme  court 
has  acted  on  the  record,  and  tlie  jndsment  has  been  reversed  and  the 
cai'se  ordered  to  be  remanded,  (lalveston,  H.  &  S.  A.  Ky.  Co.  v. 
Wesch,  85  Tex.  593,  22  S.  W.  957.  A  party  who  remits  part  of  a 
judgment  in  his  favor  to  avoid  a  reversal  on  the  ground  of  excessive 
damages  cannot  prosecute  error  to  reverse  the  judgment  thus  re- 
duced in  amount,  though  the  court  may  liave  been  wrong  m  finding 
that  the  judgment  was  excessive.  Iron  R.  Co.  v.  Mowery,  36  Ohio  St. 
418.  On  granting  a  new  trial  on  the  ground  that  the  damages  are 
excessive,  it  is  error  to  impose  on  tlie  moving  party  all  the  costs  of 
the  action.  It  should  be  made  to  pay  only  tlie  costs  of  the  trial,  in- 
cluding witness  fees  and  disliiu'sements,  and  tlie  costs  of  opposing  the 
motion.     Buck  v.  Webb,  58  Ilun,  185,  11  N.  Y.  Supp.  617, 
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proportionate  to  the  injuries  that  in  awarding  them  the 
jur\  must  have  been  influenced  by  a  perverted  judg- 
ment/ Thus  a  verdict  of  .$1,000  for  three  fractured  ribs, 
and  injury  to  a  hip,  which  causes  plaintiff  to  walk  lame 
three  years  afterwards,  will  not  be  disturbed  as  inade- 
quate, where  the  jury  may  well  have  found  that  the  inju- 
ries will  not  be  permanent. ■  Nor  will  a  verdict  of  |1  be 
set  aside  as  inadequate  for  injuries  alleged  to  have 
been  sustained  in  alighting  from  a  train,  where  it  ap- 
pears that,  after  the  injury,  plaintiff  walked  to  his 
home,  retired  without  mentioning  the  accident  to  his 
wife  until  the  next  morning,  and  that  then  he  Avas  seen 
walking  around  town  as  usual,  with  a  small  sticking 
plaster  on  his  face,  though  he  testified  that  he  was  se 
verely  bruised,  that  he  consulted  a  physician,  and  that 
his  capacity  to  labor  has  been  impaired.^ 

But,  in  an  action  for  ejecting  a  passenger,  where  the 
jury  finds  the  ejection  to  be  wrongful,  the  trial  court 
has  the  right  to  set  aside  a  verdict  for  one  cent  dam- 
ages as  inadequate.* 


§  575.    1  McDermott  v.  Railway  Co..  85  Wis.  102,  55  N.  W.  179. 

2  Id. 

3  Allison  V.  Itailway  Co.  (Tex.  Civ.  A  pp.)  29  S.  W.  425, 

4  Le  Van  v.  Railroad  Co.,  5  Wkly.  Notes  Cas.  (Pa.)  293.  A  con- 
ductor honestly  refused  to  accept  a  passenger's  ticket,  on  the  ground 
that  it  had  been  improperly  punched,  and,  on  the  passenger's  refusal 
to  pay  fare,  the  conductor  gave  him  in  custody  of  a  police  officer  on  a 
charge  of  fraudulently  attempting  to  evade  payment  of  fare,  and  he 
was  taken  to  a  magistrate,  where  he  was  discharged;  the  whole  aflfair 
being  over  in  less  than  half  an  hour.  Held,  that  it  could  not  be  said 
that  a  verdict  for  only  nominal  damages  proved  either  bias  or  preju- 
dice on  the  part  of  the  jury,  and  such  verdict  would  not  be  disturbed. 
Toomey  v.  Railroad  Co.,  2  Misc.  Rep.  82,  21  N.  Y.  Supp.  448. 
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CHAPTER  XXXIX. 

DEATH  BY  WROMGFUL  ACT. 

§  576.    Common-Law  Rule. 
577.    Modern  Statutes. 

57S.    Same— Massachusetts  Statutory  Provisions  Pertaining  to  Pas- 
sengers. 
579.    Same— Statutes  of  Missouri,  Colorado,  and  New  Mexico. 

g  576.     COMMON-LAW    RULE. 

It  is  a  familiar  rule  of  the  common  law  that  "in  a 
civil  court  the  death  of  a  human  bein^-  could  not  be 
complained  of  as  an  injury."  ^  The  reason  of  this  rule 
is  purely  historical.  In  the  early  history  of  the  Teu- 
tonic race,  the  slaying  of  a  human  being  imposed  on  his 
surviving  kindred  the  duty  of  waging  a  blood  feud 
against  his  slayers,  until  a  life  for  a  life  had  been  ex- 
acted. The  earliest  laws  of  the  race  had  for  their  object 
the  abolition  of  these  feuds,  and  this  object  was  sought 
to  be  attained  by  fixing  a  graduated  scale  of  payments 
for  the  killing  of  human  beings;  the  highest  penalties 
being  exacted  for  the  death  of  nobles  and  lords,  the 
lowest  for  villains  and  slaves.  The  payment  of  this 
"wer  gild,"  as  it  was  called,  rendered  the  feud  illegal. 
As  the  race  grew  more  civilized,  and  the  law  grew 
stronger  in  England,  another  step  in  advance  was  tak- 
en. Instead  of  permitting  a  wealthy  criminal  to  buy 
his  peace,  by  the  payment  of  a  sum  of  money  to  the 

§  57G.    1  Balier  v.  Bolton  (ISOSI  1  Camp.  4'j:5.  per  Lord  Ellenborougli. 
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surviving  relatives  of  tlie  murdered  man,  the  law  hang- 
ed him  on  the  gallows,  and  confiscated  all  his  estate 
for  the  benefit  of  the  crown.  The  entire  system  of 
compensation  for  the  death  of  human  beings  was 
abolished  at  one  blow,  and  no  nice  distinctions  were 
made  between  deaths  caused  intentionally  and  felo- 
niously and  those  caused  by  mere  negligence,  in  re- 
spect to  the  right  of  compensation.^ 

§  577.     MODERN  STATUTES. 

Such  continued  to  be  the  law  for  many  centuries, 
and  it  does  not  seem  to  have  given  rise  to  much  injus- 
tice. But  the  ever-increasing  number  of  deaths  from 
mere  negligence,  as  distinguished  from  felonious  kill- 
ings, consequent  on  the  application  of  steam  to  our 
modem  industrial  system,  and  the  multiplication  of 
wealthy  and  powerful  corporations  which  could  not  be 
hanged  even  for  crimes,  left  an  ever-increasing  number 
of  persons  absolutely  without  a  remedy  for  the  death  of 
near  relatives,  on  whose  earnings  they  depended  for 
subsistence.  Justice,  therefore,  imperatively  demand- 
ed that  jurisprudence  take  another  step  in  advance. 
Tlie  courts,  however,  found  themselves  powerless  to 
take  the  step,  in  the  face  of  tradition  and  history,  and 
the  comparatively  modern  theory  that  they  have  no 
power  to  make  law,  but  only  to  declare  it.  According- 
ly, the  legislative  branch  of  the  government  was  com- 
pelled to  intervene.  In  1846  a  statute  was  passed  in 
England,  commonly  known  as  "Lord  Campbell's  Act,"  ^ 

2  See  2  Pol.  &  M.  Hist.  Eug.  Law,  "Crime  &  Tort,"  pp.  -447^00,  c.  8. 
§  577.    1  9  &  10  Vict.  c.  93. 
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which  gives  a  right  of  action  whenever  death  is  caused 
bv  the  wrongful  act,  neglect,  or  default  of  another, 
such  as,  if  death  had  not  ensued,  would  have  entitled 
the  injured  party  to  maintain  an  action.  In  1847  a  sim- 
ilar statute  was  passed  in  New  York,  and  now  statutes 
in  all  the  states  authorize  recovery  for  the  wrongful  or 
negligent  killing  of  human  beings. 

The  questions  litigated  under  these  statutes  are  so 
numerous  that  an  attempt  to  discuss  them  in  a  single 
chapter  would  be  futile;  and,  since  the  larger  portion 
of  the  statutes  make  no  distinction  in  favor  of  passen- 
gers, the  discussion  does  not  legitimately  fall  within 
the  scope  of  this  work.  But  in  a  few  of  the  states  spe- 
cial statutory  provisions  exist,  pertaining  exclusively 
to  the  death  of  passengers;  and  these  will  now  be  con- 
sidered. . 

§  578.     SAME— MASSACHUSETTS  STATUTORY  PROVI- 
SIONS PERTAINING    TO    PASSENGERS. 

In  Massachusetts  it  is  provided  that  "if,  by  reason  of 
the  negligence  or  carelessness  of  a  corporation  operat- 
ing a  railroad  or  street  railway,  or  of  the  unfitness  or 
gross  negligence  or  carelessness  of  its  servants  or 
agents  while  engaged  in  its  business,  the  life  of  a  pas- 
senger, or  of  a  person  being  in  the  exercise  of  due  dili- 
gence, and  not  a  passenger  or  in  the  employment  of 
such  corporation,  is  lost,  the  corporation  shall  be  pun- 
ished by  fine,  *  *  *  to  be  recovered  by  indict- 
ment." ' 

§  578.    1  Pnb.  St.  :\rasR.  c.  ll'J.  §  212. 
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The  distinction  in  favor  of  passengers  made  by  this 
statute  is  that  if  the  person  killed  was  a  passenger,  it 
is  not  necessary  for  plaintiff  to  prove  that  he  was  not 
negligent  at  the  time  of  the  accident,  while,  if  deceased 
was  not  a  passenger,  the  burden  of  showing  that  he 
was  in  the  exercise  of  due  diligence  rests  on  plain- 
tiff.- 

Since  the  statute  gives  a  right  of  action  only  where 
the  corporation  operating  the  road  was  itself  guilty  of 
negligence,  or  if  its  servants  were  unfit  or  guilty  of 
gross  negligence,  there  must  be  some  degree  of  culpa- 
bility on  the  part  of  the  corporation  or  of  its  servants; 
and,  where  the  roadbed  is  leased  from  another  person 
or  corporation,  which  is  bound  to  keep  the  track  in  good 
repair,  the  company  operating  the  road  is  not  liable  for 
the  death  of  a  passenger  caused  by  a  defect  in  the  road- 
bed of  which  it  did  not  know,  and  could  not  haveknown. 
If,  however,  the  defect  might  have  been  discovered  by 
the  exercise  of  due  care,  defendant  will  be  liable, 
whether  the  defect  was  in  the  original  construction  of 

s  McKimble  v.  Railroad,  139  Mass.  542,  2  N.  E.  97;  Merrill  v.  Rail- 
road Co.,  139  Mass.  252,  29  N.  E.  6G6.  A  passenger  on  a  street  car 
descended  on  the  side  of  tlie  car  next  to  a  parallel  track.  Wlien  he 
touched  the  ground,  there  was  a  car  on  the  parallel  track  approaching 
him,  not  more  than  five  or  six  feet  away.  Without  looking,  and 
without  heetliug  warnings  given  him  by  others,  he  stepped  on  the 
parallel  track,  in  front  of  the  approaching  car.  and  was  killed.  Held, 
that  at  the  time  of  the  accident  the  relation  of  passenger  and  carrier 
had  ceased,  and  that,  though,  as  a  matter  of  law,  it  may  not  be  neg- 
ligence* for  one  to  cross  a  street-car  track  without  looking,  yet  there 
was  no  evidence  that  deceased  exercised  due  diligence,  and  hence 
there  could  be  no  recovery.  Creamer  v.  Railway,  15G  Mass.  320,  31  N. 
E.  391. 

(1422) 


Ch.    39)  DEATH    BY    WRONGFUL    ACT.  §    578 

the  road,  or  was  due  to  a  failure  of  the  lessor  to  make 
necessarj'  repairs,  or  however  otherwise  it  might  have 
been  caused.  If  the  defendant  carried  its  passengers 
into  a  place  which  it  knew,  or  ought  to  have  known, 
was  dangerous,  it  was  negligent,  although  it  did  not 
create,  and  had  no  right  to  remove,  the  danger.^ 

It  will  also  be  observed  that  while  the  corporation  is 
liable  for  the  death  of  a  passenger,  if  caused  by  its  own 
negligence,  yet,  if  the  death  was  caused  by  the  act  or 
default  of  its  servants,  ■either  unfitness  or  gross  negli- 
gence on  their  part  must  be  proven.  Under  this  pro- 
vision, it  has  been  held  that  where  a  trackmaster  suf- 
fers a  hand  car  to  be  on  the  track  through  a  mistake  of 
time,  occasioned  by  his  failure  to  correctly  observe  the 
hour  indicated  by  his  watch,  and  a  passenger  is  killed 
by  a  collision  of  his  train  with  the  hand  car,  there  is 
sufficient  evidence  of  gross  negligence  on  the  j)art  of  a 
servant  to  take  the  case  to  the  jury.* 

In  addition  to  the  remedy  by  indictment,  the  statute 
also  gives  the  executor  or  administrator  the  right  to 
maintain  an  action  in  tort  if  the  corporation  is  a  rail- 
road corporation;  but,  of  course,  onh'  one  of  the  two 
remedies  is  available.^  By  statute  passed  in  1880,"  a 
similar  right  of  action  is  given  executors  and  adminis- 

8  Littlejohn  v.  Railroad,  148  Mass.  478,  4S:J,  20  N.  E.  103. 

4  Com.  T.  Vonnout  &  M.  R.  Co..  108  Mass.  7.  Au  allegation  that  by 
roason  of  the  uutitness,  gross  uogligeuee,  aud  carelessness  of  A.,  the 
servant  of  defendant  corporation,  and  engaged  in  its  business,  the 
life  of  a  passenger  was  lost,  is  sutticient.  Com.  v.  Brockton  St.  R.  Co.. 
14:{  Mass.  501,  10  N.  E.  oOf,. 

6  Pub.  St.  Mass.  c.  112,  §  212. 

6  St.  18SG,  c.  140. 
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trators  where  the  corporation  is  a  street-railway  corpo- 
ration. Before  the  enactmenL,  of  this  statute,  a  street- 
railway'  cori3oration  was  not  liable  to  an  action  of  tort 
for  the  loss,  by  reason  of  its  negligence  or  that  of  its 
servants,  of  the  life  of  a  person,  whether  passenger  or 
not;  the  only  remedy  being  by  indictment.^ 


§  579.     SAME— STATUTES  OF    MISSOURI,  COLORADO 
AND  NEW  MEXICO. 

Statutes  in  Missouri,  Colorado,  and  Xew  Mexico  give 
a  right  of  action  Avhenever  a  person  shall  die  from  an 
injury  resulting  from  the  negligence,  unskillfulness, 
or  criminal  intent  of  any  officer,  servant,  or  employ^ 
while  running,  conducting,  or  managing  any  locomo- 
tive, car,  or  train  of  cars,  or  of  any  driver  of  any  coach 
or  other  public  conveyance  while  in  the  charge  of  the 
same  as  driver,  or  when  any  passenger  shall  die  from 
any  injury  resulting  from  any  defect  in  any  railroad  or 
in  any  part  thereof,  or  in  any  locomotive  or  car,  or  in 

7  Holland  v.  Railroad  Co.,  144  Mass.  425,  11  N.  E.  674.  Still  an- 
other statute  gives  the  executor  or  administrator  a  right  of  action  "if 
the  life  of  a  passenger  is  lost  by  reason  of  the  negligence  or  careless- 
ness of  the  proprietor  or  proprietors  of  a  steamboat  or  stagecoach,  or 
of  common  caiTiers  of  passengers,  or  by  the  unfitness  or  gross  negli- 
gence or  carelessness  of  their  servants  or  agents."  If  an  indictment 
alleges  that  defendants  were  common  carriers  of  passengers  for  hire 
in  a  steamboat,  and  that  deceased  was  a  passenger  for  hire  in  said 
steamboat,  no  further  averment  relating  to  their  tolls  is  necessary, 
and  the  indictment  is  not  subject  to  demurrer  for  the  reason  that 
such  further  allegations  may  be  defective.  Com.  v.  East  Boston 
Ferry  Co..  13  Allen  (Mass.)  589. 
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any  stagecoach  or  other  public  conyevance.'  With 
reference  to  persons  injured,  this  statute  may  be  di- 
vided into  two  parts;  the  first  giving  a  right  of  action 
to  any  person  injured  by  the  negligence,  etc.,  of  any 
employ^,  and  the  second  giving  a  right  of  action  where 
a  passenger  is  killed  by  reason  of  defects  in  the  means 
of  transportation.^ 

In  all  these  states,  hoAvever,  other  statutes,  substan- 
tially similar  to  Lord  CampbeH's  act,  give  a  right  of 
action  for  the  death  of  a  person  ''caused  by  the  wrong- 
ful act,  neglect,  or  default  of  another."  ^  Under  this 
statute,  the  supreme  court  of  Missouri  has  held  that  no 
action  can  be  maintained  where  the  wrongful  act  mere- 
ly hastened  death ;  as  where  a  man  mortally  wounded 
is  transported  over  a  railroad  against  his  will,  and  such 
transportation  hastens  death.* 

§  579.    1  Rev.   St.  Mo.  1889,  §  4425;    Mills'  Ann.  St.  Colo.  §  1508; 
Comp.  Laws  N.  M.  1884,  §  2;S09,  as  amended  by  Laws  ISIJI,  c.  49. 

2  Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland,  18  Colo.  477,  33  Pac.  185. 

8  Rev.  St.  Mo.  1889,  §  4426;   Mills'  .Vnu.  St.  Colo.  §  15U9;  Comp,  Laws 
N.  M.  1884,  §  2309,  as  amended  by  Laws  1891,  c.  49. 

*  Jackson  v.  Railway  Co.,  87  Mo.  422. 

V.  2fet.cak.pas. — 90  (1425) 
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CHAPTER  Xli. 


BAGGAGE. 


580.  Carrier's  Liability. 

581.  Same— Consideration  for  Carriage. 

582.  Same— Act  of  God. 

583.  Same— Act  of  Pnblic  Enemy. 

584.  *Same— Seizure  on  Legal  Process. 

585.  Same— Instances  Where  Liability  lias  been  Enforced. 
58G.  Duty  to  Carry. 

587.  AVbat  Constitutes  Baggage. 

588.  Same— Province  of  Court  and  Jury. 

589.  Same— Wearing  Apparel. 

590.  Same— Household  Goods. 

591.  Same- Tools  and  Surgical  Instruments. 

592.  Same — :\Ianuscripts. 

593.  Same— Theatrical  Paraphernalia, 

594.  Same— Jewelry. 

595.  Same— Bicycles. 

596.  Same— Firearms. 

597.  Same— Dogs. 

598.  Same— Money. 

599.  Same— Duty  to  Disclose  Value. 

600.  Same— Property  of  Tnird  Persons. 

601.  Same— Pai^senger  to  Accompany. 

602.  Merchandise. 

603.  Same— Custom  and  Usage. 

604.  Same— Carrier's  Duty  to  Inquire. 

605.  Same— Payment  of  Extra  Compensation. 

606.  Same— Knowledge  of  Carrier. 

607.  Rights  of  Passenger  as  to  Property  not  Baggage. 

608.  Duration  of  Liability  as  Insurer. 

609.  When  Liability  Begins. 

610.  Same— Notice  to  Carrier. 

611.  Same— Purchase  of  Ticket. 

612.  Same— Agent's  Authority  to  Receive  Baggage. 

613.  Termination  of  Liability. 
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§  614.  Same— What  is  Reasonable  Time  for  Delivery. 

615.  Same — Delaj^  for  Convenience  of  Carrier. 

61G.  Same— Delay  for  Convenience  of  Passenger. 

617.  Same — Delivery  According  to  Custom. 

618.  Same— Mistake. 

619.  Same — Passenger  Stopping  at'  Intermediate  Station. 

620.  Same— Death  of  Passenger  During  Voyage. 

621.  Liability  as  Warehouseman. 

622.  Same— Termination  of  Liability. 

.  623.  Connecting  Carriers— Liability  of  Each  as  to  Its  Own  Line. 

624.  Same— Liability  of  First  Carrier  Beyond  Its  Line. 

625.  Same — Liability  of  Connecting  Carrier  Beyond  Its  Line. 

626.  Same— Partnership  and  Joint  Traffic  Arrangements. 

627.  Limitation  of  LialMlity  by  Contract. 

628.  Saxne— Connecting  Lines. 

629.  Same— Mode  in  Which  Liability  may  be  Limited. 

630.  Limitation  as  to  A'alue  of  Baggage. 

631.  Same — Mode  in  Wliich  Liabilitj-  may  be  Limited. 

632.  Statutory  Limitation  of  Liability. 

633.  Conflict  of  Laws  as  to  Limitation  of  Liability. 

634.  Carrier's  Lien  for  Fare. 

635.  General  Average  Conti'ibution. 


§  580.     CARRIER'S  LIABILITY. 

A  common  carrier  of  passengers  is  an  insurer  of 
the  passenger's  baggage  against  all  loss  or 
damage,  except  for  that  caused  by  the  act  of 
God  or  by  the  public  enemy. 

The  principles  governing  the  carrier's  liability  for 
the  passenger's  baggage  were  not  settled  without  a 
struggle,  and  do  not  seem  to  have  been  firmly  establish- 
ed in  England  until  a  comparatively  recent  day.  As 
late  as  1865,  Pollock,  C.  B.,  said:.  "I  retain  the  opinion  . 
that  a  carrier  undertakes  no  responsibility  in  respect 
of  the  baggage  of  a  passenger  beyond  that  Avhich  he  un- 
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dertakes  in  respect  of  the  passenger  himself."  *  But  it 
is  now  the  settled  law  of  England  that  the  liability  of 
common  carriers  in  respect  of  articles  carried  as  pas- 
senger's luggage  is  that  of  carriers  of  goods,  as  distin- 
guished from  that  of  carriers  of  passengers.* 

In  this  country  it  was  long  ago  held  that,  although 
the  proprietors  of  public  conveyances  are  not  respon- 
sible for  injuries  to  the  persons  of  passengers,  unless 
they  happen  from  the  want  of  such  care  and  diligence 
as  is  characteristic  of  cautious  persons,  yet  they  are 
liable  for  the  baggage  of  passengers  at  all  events,  ex- 
cept from  such  losses  as  arise  from  the  act  of  God  and 
the  public  enemies.^  And  the  code  provisions  of  Cali- 
fornia, Montana,  and  Dakota  are  identical  with  the 
common-law  rule  on  this  subject.*  So  the  supreme 
court  of  Louisiana  has  held  that  under  the  Louisiana 


§  580.    1  Stewart  v.  Kailway  Co.,  3  Hurl.  &  C.  188. 

2  Macrow  v.  Railway  Co.  (1871)  L.  R.  G  Q.  B.  612,  618. 

8  Camden  &  A.  R.  &  T.  Co.  v.  Burke  (1835)  13  Wend.  (N.  Y.)  611: 
Hollister  v.  Nowlen,  19  Wend.  (N.  Y.)  234;  Powell  v.  :Myers,  26 
Wend.  (N.  Y.)  591;  Merrill  v.  Grinnell,  30  N.  Y.  594,  609;  Dibble  v. 
Brown,  12  Ga.  217.  See,  to  same  effect,  Ringwalt  v.  Railway  Co.. 
45  Neb.  760,  764,  64  X.  W.  219;  Oakes  v.  Railroad  Co.,  20  Or.  392,  26 
Pac.  230;  Dill  v.  Railroad  Co.,  7  Rich.  Law  (S.  C.)  158;  Peixotti  v. 
McLaughlin,  1  Strob.  (S.  C.)  468;  Johnson  v.  Stone,  11  Humph.  (Tenn.) 
419;  Bomar  v.  Maxwell,  9  Humph.  (Tenn.)  620;  Wilson  v.  Railroad 
€o.,  21  Grat.  654,  664. 

4  The  liability  of  a  carrier  for  luggage  received  by  him  with  a  pas- 
senger is  the  same  as  that  of  a  common  carrier  of  property.  Civ. 
Code  Cal.  §  2182;  Civ.  Code  Dak.  §  3891;  Civ.  Code  Mont.  1895,  §  2892. 
Pub.  St.  N.  H.  1891,  p.  454,  §  16,  renders  railroad  companies  absolutely 
•  liable  for  the  safe  transpcjrtation  of  baggage,  and,  in  default  thereof, 
to  the  payment  of  its  value. 
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Code  °  a  com  111  on  carrier  is  liable  as  such  for  the  bag- 
gage of  a  passenger.® 

§  581.     SAME— CONSIDERATION   FOR   CARRIAGE. 

At  the  time  of  Lord  Holt  it  seems  to  have  been 
thought  that  a  coachman  who  carried  luggage  for  a 
passenger  by  the  coach  was  a  mere  gratuitous  bailee^ 
and  not  only  was  not  liable  as  a  common  carrier,  but 
was  not  bound  to  take  that  degree  of  care  which  a 
bailee  for  hire  would  have  to  take/  But  it  is  now 
well  settled,  both  in  England  and  in  this  country,  that 
the  price  paid  for  the  transportation  of  the  passenger 
includes  also  the  price  for  the  transportation  of  the  or- 
dinary baggage  required  for  his  personal  accommoda- 
tion.^ 

6  Rev.  Civ.  Code  La.  art.  2754,  provides:  "Caniers  and  watermen 
are  liable  for  the  loss  or  damage  of  things  intrusted  to  their  care,  un- 
less tliey  can  prove  that  such  loss  or  damage  has  been  occasioned 
by  accidental  or  uncontrollable  events." 

6  Blossom  v.  Hooper,  16  La.  Ann.  160,  Steamships  engaged  in  car- 
rying passengers  from  one  port  to  another  are  responsible  for  the  loss 
or  damage  done  to  baggage  while  on  board,  which  lias  been  placed  in 
custody  of  the  ofticers  of  the  vessel  whose  dutj-  it  is  to  receive  and 
take  care  of  baggage.     Moore  v.  The  Evening  Star,  20  La.  Ann.  402. 

§  581.  1  Middleton  v.  Fowler,  1  Salic.  282;  Upshare  v.  Aidee,  Comyn, 
25. 

2  Cohen  v.  Railway  Co.,  2  Kxch.  Div.  253.  258;  Macrow  v.  Railroad 
Co.,  L.  E.  6  Q.  B.  612,  617;  Orange  Co.  Bank  v.  Brown,  9  Wend.  (N. 
Y.)  86;  Smith  v.  Railroad,  44  M.  H.  325.  The  price  paid  by  a  passen- 
ger on  a  steamboat  inohuies  the  charge  for  the  transportation  of  his 
baggage;  and.  as  the  carrier  must  provide  some  one  to  care  for  it, 
that  person  is  the  agent  of  the  carrier,  although  he  is  not  one  of  the 
crew  or  paid  by  the  carrier,  but  a  porter,  who  receives  bis  compensa- 
tion from  the  passenger.     Perkins  v.  AVright,  37  Ind.  27. 
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Nor  is  it  necessary  that  the  fare  be  paid  by  the  pas- 
senger himself.  The  duty  to  carry  safely  is  imposed  by 
law;  and  hence  the  fact  that  a  master  takes  and  pays 
for  his  servant's  ticket  does  not  prevent  the  servant 
from  recovering  in  his  own  name  from  the  railroad  com- 
pany for  the  loss  of  his  baggage.' 

As  to  a  gratuitous  passenger,  it  has  been  held  that  a 
railroad  company  is  merely  a  gratuitous  bailee  in  re- 
spect to  his  baggage,  also  carried  free,  and  is  liable 
only  for  bad  faith  or  gross  negligence.*  So,  though  a 
statute  gives  a  passenger  a  right  to  carry  a  certain 
amount  of  baggage  free,  yet  a  condition  in  an  excur- 
sion ticket,  sold  at  almost  one-half  the  regular  fare, 
that  the  purchaser  shall  not  carry  any  luggage,  is 
valid;  and  the  company  is  entitled  to  the  regular 
freight  rates  for  carrying  the  luggage.^ 

§  582.     SAME— ACT  OF  GOD. 

It  is  a  complete  defense  to  an  action  against  a  com- 
mon carrier  for  loss  of  baggage  to  show  that  it  was  de- 
stroyed by  a  flood  of  such  unprecedented  character  as 
could  neither  have  been  anticipated  nor  provided 
against,  and  which  amounted  to  an  act  of  God.  The 
Johnstown  flood  on  May  31, 1889,  where  there  had  been 
heavy  rains  and  landslides,  until  a  reservoir  dam  gave 

«  Marshall  v.  Railway  Co,  (1851)  11  C.  B.  654. 

4  Rice  V.  Railroad  Co.,  22  111.  App.  (>i4;  Flint  &  P.  M.  Ry.  Co.  v. 
Weir,  37  Mich.  111.  These  cases  would  seem  to  conflict  in  principle 
with  those  holding  that  a  carrier  owes  the  same  measure  of  duty  to  a 
gi-atuitous  passenger  as  to  a  paying  passenger.    See  ante,  §  235. 

6  Rumsey  v.  Railway  Co.,  14  C.  B.  (N.  S.)  641. 
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way,  and  a  wall  of  water  over  20  feet  high  swept  down 
the  valley  of  the  Conemaugh,  was  an  act  of  God;  and 
a  railroad  company  is  not  liable  for  the  loss  of  baggage 
contained  in  a  baggage  car  struck  by  the  flood,  and  so 
utterly  destroyed  that  not  a  vestige  of  the  car  or  any  of 
the  baggage  was  ever  found. ^  So  a  railroad  company 
is  not  liable  for  injury  to  baggage  which  it  has  checked 
for  transportation,  but  which  was  submerged  in  its 
depot  by  a  sudden  and  extraordinary  flood,  which  pre- 
vented the  running  of  trains.  But  if  the  company  could 
have  saved  the  baggage  by  the  exercise  of  reasonable 
care  after  the  flood  came,  taking  into  consideration  the 
surroundings  of  the  parities,  and  the  sudden  character 
of  the  flood,  then  it  would  be  liable  for  its  loss.^ 

If  the  baggage  is  lost,  not  through  the  act  of  God, 
but  by  the  act  of  man,  the  carrier  is  liable.  A  vessel 
which  had  sprung  a  leak  in  a  violent  gale  was  abandon- 
ed, after  full  consultation  between  captain  and  officers, 
in  the  belief  that  she  would  sink,  and  the  passengers 
were  transferred  to  another  vessel.  The  abandoned 
vessel,  however,  did  not  sink,  but  was  found  in  the 
ocean  by  other  vessels,  and  was  towed  into  port.  It 
was  held  that  the  vessel  was  liable  for  the  value  of  a 
passenger's  baggage  which  was  stolen  after  the  vessel 
was  abandoned.^     It  is  the  duty  of  a  railroad  company 

§  582.  1  Long  v.  Railroad  Co.,  147  Pa.  St.  343,  23  Atl;  4r>'.);  Wal  1 
V.  Kailroad  Co.,  162  III.  54.j,  44  X.  E.  SS8;    Id.,  60  111.  App.  46iJ. 

-'  Strouss  V.  Railway  Co.,  17  Fed.  209. 

3  Reed  v.  Compagnie  Geiierale  Transatlauticiue,  1  City  Ct.  Rep.  (N. 
Y.)  16.  The  court  said:  "The  phiiiitift's  property  was  pillaged  while 
npou  defendants'  vessel,  and,  as  insurers  against  theft  and  robbery, 
the  defendants  must  make  good  the  loss.     The  peculiar  eircuinstances 

(1131) 


§  583 


CARRIERS   OF  PASSENGERS, 


(Ch.  40 


to  forward  a  passenger's  baggage  on  the  same  train  on 
which  he  travels,  and  its  negligent  failure  so  to  do  ren- 
ders it  liable  for  the  destruction  of  the  baggage  by  an 
act  of  God,  where  it  would  have  escaped  such  destruc- 
tion had  it  been  forwarded  on  the  proper  train.* 

§  583.     SAME— ACT  OF  PUBLIC  ENEMY. 

'A  common  carrier  of  a  passenger's  baggage  is  not 
liable  for  loss  or  damage  caused  bj  the  act  of  tlie  pub- 
lic enemy;  as  where,  during  the  Civil  War,  a  detach- 
ment of  Confederate  cavalry  captured  a  train.^  But 
while  the  capture  of  the  vessel  of  a  common  carrier  by 
the  public  enemy  releases  him  from  all  further  obliga- 
tion respecting  the  cargo  and  passenger's  baggage,  yet 
where  the  enemy  expressly  limits  the  capture  to  the 
vessel  and  her  cargo,  and  expressly  announces  that  the 
personal  effects  of  the  passengers  will  be  respected, 
the  baggage  is  not  captured,  and  the  carrier's  liability 
continues." 


wliicli  led  to  the  loss  do  not  militate  either  against  the  propriety  or 
stringency  of  the  rule.  If  the  vessel,  without  negligence,  had  gone 
down,  the  act  of  God  would  hare  been  a  complete  answer  to  the  ac- 
tion; but,  as  it  did  not  go  down,  there  is  no  legal  answer  to  it.  for 
the  plaintiff's  property  disappeared,  not  through  the  act  of  Gk)d,  but 
by  the  dishonest  act  of  man.  for  which  the  defendants  are  answerable 
as  common  carriers." 

4  Wald  V.  Railroad  Co.,  162  111.  545,  44  N.  E.  888,  reversing  60  111. 
App.  460. 

§  583.  1  Philadelphia,  W.  &  B.  K.  Co.  v.  Harper,  29  Md.  330. 
Where  the  passenger  is  an  officer  in  command  of  soldiers,  the  carrier 
is  not  liable  for  the  injury  or  destruction  of  his  baggage  by  the  mutin- 
ous acts  of  the  soldiers.     Martin  v.  Kailway  Co.,  L.  R.  3  Exch.  9. 

2  Spaids  V.  Steamship  Co.,  3  Daly,  139.  During  the  Civil  War,  a 
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§  684.     SAME— SEIZURE    ON    LEGAL  PROCESS. 

It  has  been  doubted  whether  the  baggage  of  a  pas- 
senger, while  being  transported,  is  subject  to  garnish- 
ment. The  wearing  apparel  which  the  trunk  contains 
is  exempt  from  legal  process,  and  the  trunk  itself  ought 
to  be  while  on  the  journey.  And  it  has  been  held  that, 
where  the  baggage  is  outside  of  the  jurisdiction  when 
process  is  served  on  the  company,  the  fact  that  it  after- 
wards comes  within  the  jurisdiction  in  the  due  course 
of  transportation  does  not  render  it  subject  to  garnish- 
ment.^ 


§  585.     SAME— INSTANCES    WHERE    LIABILITY    HAS 
BEEN  ENFORCED. 

Since  the  carrier  is  absolutely  liable  for  safety  of  the 
baggage,  he  is  liable  for  its  misdelivery  on  a  forged  or- 
der.^ So  a  railroad  company  is  liable  for  injuries  to 
baggage  caused  by  exposure  to  rain  while  in  its  pos- 
session.^     In  ejecting  a  passenger  from  a  train,  the 

Union  vessel  sailing  from  New  York  was  captured  by  an  armed 
Confederate  cruiser.  The  Confederate  officers  provided  a  schooner  to 
take  back  the  passengers,  and  stated  that  the  passengers  and  their 
baggage  would  not  be  interfered  with,  but  tliat  the  vessel  was  their 
prize.  The  transfer  of  the  passengei's  and  their  baggage  was  under 
the  superintendence  of  the  captain  of  the  Union  vessel,  and  the  bag- 
gage of  one  of  the  passengers  was  not  transported,  but  lost.  Held,, 
that  the  owners  of  the  Union  vessel  were  liable  for  its  loss.     Id, 

§  584.    1  Western  R.  v.  Thornton.  60  Ga.  300. 

§  585.    1  Powell  V.  Myers.  2G  Wend.  (N.  Y.)  591. 

2  Estes  V.  Railroad  Co.,  55  Hun,  605,  7  N.  Y.  Supp.  863. 
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train  hands  have  no  rioht  to  put  his  baggage  in  a  place 
where  it  will  be  injured.^ 

It  would  seem,  on  principle,  that  since  the  carrier's 
liability  is  absolute,  and  does  not  depend  on  negligence, 
contributory  negligence  on  the  part  of  the  passenger 
is  no  defense  to  the  carrier.  It  has  accordingly  been 
held  that  the  proprietors  of  a  stage  coach  are  liable  for 
the  loss  of  a  trunk,  although  the  passenger,  after  his 
arrival  at  destination,  permitted  the  coach  to  proceed 
with  his  trunk,  without  any  inquiry  for  it,  and  though 
lie  was  silent  on  the  subject  for  an  hour  after  the 
coach  had  left.*      But  it  has  been  held  in  Louisiana 


«  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moody  (Tex.  Civ.  App.)  30  S.  W.  574. 
A  passenger  got  into  a  dispute  witli  the  baggage  master  about  extra 
baggage  cliarges,  and  he  demanded  a  return  of  his  baggage.  This  the 
baggage  master  refused  to  do,  though  the  baggage  was  in  plain  view, 
and  it  was  carried  on  the  train,  then  about  to  start.  Plaintiff  re- 
fused to  take  passage,  and  the  next  day  plaintiff  called  on  the  presi- 
dent of  the  road,  who  promised  that  the  baggage  should  be  stopped 
for  plaintiff  at  an  intermediate  station.  Plaintiff  then  pursued  his 
journey  on  another  train  on  the  same  road,  but  his  baggage  was  not 
stopped  at  the  intermediate  station,  as  promised,  but  was  carried 
through  to  plaintiff's  destination.  It  was  stored  in  defendant's  de- 
pot, and  was  destroyed  by  a  fire,  for  which  defendant  was  not  re- 
sponsible. Plaintiff  arrived  at  his  destination  the  day  after  the  fire. 
Held,  that  the  original  transportation  of  the  baggage  against  plain- 
tiff's wishes  constituted  a  conversion  of  the  baggage;  that  there  was 
no  subsequent  resumption  of  possession  by  plaintiff,  so  as  to  waive 
the  original  conversion;  and  that  a  duty  rested  on  defendant  to  re- 
place, in  the  actual  custody  and  possession  of  plaintiff,  the  property 
wrongfully  taken  from  him,  if  it  desired  to  escape  liability.  McCor- 
mick  V.  Railroad  Co.,  99  N.  Y.  65,  1  N.  E.  99;  Id.,  49  N.  Y.  303.  But 
see  Id.,  80  N.  Y.  3.53. 

*  Cole  V.  Goodwin,  19  Wend.  251. 
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that  where  a  trunk  has  by  mistake  been  carried  to  the 
wrong  place,  but  afterwards  returned  to  the  passenger 
uninjured,  there  can  be  no  recovery  for  detention  of 
baggage,  if  the  negligence  of  the  passenger  in  failing 
to  look  at  his  baggage  check  contributed  to  the  mis- 
take.' 

§  586.     DUTY  TO  CARRY. 

A  common  carrier  of  passengers  must  receive  and 
carry  a  reasonable  amount  of  baggage  for  each 
passenger,  -w^ithout  any  charge  except  the  pay- 
ment of  passenger's  fare. 

"The  carriage  of  the  baggage  of  the  passenger,  un- 
der reasonable  limitations  as  to  amount,  is  the  ordinary- 
incident  to  the  carriage  of  the  passenger,  and  the  duty 
arises  on  the  part  of  the  company  to  carry  the  baggage 
of  the  passenger,  as  incident  to  the  principal  contract, 
without  any  specific  agreement  or  separate  compensa- 
tion. The  obligation  includes,  moreover,  as  in  the  case 
of  merchandise,  an  obligation  to  deliver  the  baggage 
carried.  There  arises,  therefore,  on  the  sale  of  a  pas- 
senger's ticket,  a  contract  to  carry  the  person  and  the 
baggage  of  the  passenger  between  the  points  indicated, 
on  the  road  of  the  company  issuing  it,  and  to  deliver  the 
baggage  at  the  end  of  the  route  to  the  passenger  or  his 
duly-authorized  agent."  ^ 

This  duty  exists  not  only  at  common  law,  but  is  im 

B  Gonthier  v.  Railroad  Co.,  2<S  La.  Ann.  07, 

§  586.    1  Isaacson  v.  Railroad  Co.,  94  N.  Y.  278,  reversing  25  Hun, 
350. 
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posed  by  statute  in  many  of  the  states.^  In  this  coun- 
try it  is  also  customary  for  the  carrier,  on  the  receipt 
of  baggage,  to  check  it;  that  is,  to  affix  to  each  parcel 
a  metallic  check,  with  numbers  stamped  thereon,  and 
to  deliver  a  duplicate  to  the  passenger  or  owner.  This 
custom  has  received  legislative  sanction,  and  railroad 
companies  are  required  by  statute  in  many  of  the  states 
to  check  the  passenger's  baggage/ 

But  the  duty  to  transport  baggage  without  extra 
charge  exists  only  as  to  such  articles  as  are  baggage 
within  the  legal  meaning  of  the  term.  Under  a  ticket 
entitling  the  holder  to  "personal  passage  only,"  he  has 
no  right  to  carry  with  him  groceries  for  the  use  of  his 
family.  But  the  officers  of  the  railroad  company,  aft- 
er he  enters  the  oar,  cannot  lawfully  take  such  pack- 
ages from  him  by  force.  The  remedy  of  the  company, 
after  giving  him  notice  to  remove  such  packages  from 
the  car,  and  his  refusal  to  do  so,  is  to  remove  the  pas- 
senger and  his  packages,  using  no  unnecessary  force.* 

A  carrier  has  also  the  right  to  inquire  of  any  pas- 
senger Avho  offers  a  trunk  to  be  transported  over  its 


2  Civ.  Code  Cal.  §§  2180,  2183;  Civ.  Code  Mont.  189.5,  §§  2890,  2893; 
Pub.  St.  N.  H.  1891,  p.  454,  §  15;  Comp.  Laws  N.  M.  1884,  §  2660r 
Laws  N.'Y.  1850,  c.  140,  §  37;  Pub.  St.  K,  L  p.  405,  c.  158,  §  3; 
Sayles'  Civ.  St.  Tex.  art.  4230. 

3  In  Isaacson  v.  Railroad  Co.,  94  N.  Y.  278,  tlie  court  said,  in  refer- 
ence to  tlie  New  York  statute  relating:  to  the  checking  of  passenger's 
baggage  (Laws  N.  Y.  1847,  c.  272,  §  6;  Laws  1850,  c.  140,  §  37): 
"They  contain,  so  far  as  we  know,  the  first  legislative  recognition  of 
a  system  which  has  so  expanded  to  meet  the  growing  demands  of  the 
business,  so  that  the  checking  of  baggage  has  become  the  common 
Incident  of  railroad  transportation  in  the  United  States." 

4  Delaware,  L.  &  W.  R.  Co.  v.  Bullock  (N.  J.  Sup.)  36  AU.  773. 
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road  whether  it  contains  his  personal  baggage;  and 
where  a  passenger  has  been  in  the  habit  of  taking  with 
him,  in  his  trunk,  and  of  having  carried  in  this  way,  ar- 
ticles of  merchandise,  contrary- to  the  usages  and  regula- 
tions of  the  railroad  company,  the  carrier  has  the  right 
to  require  him  to  furnish  satisfactory  proof  of  what 
his  trunks  contain,  and,  upon  his  refusing  and  declin- 
ing to  furnish  such  proof,  the  carrier  is  warranted  in  re- 
fusing to  receive  and  check  such  trunks  as  baggage, 
and  will  not  be  liable  in  damages  to  the  passenger  for 
such  refusal.^ 

The  carrier  is  also  bound  to  deliver  the  baggage  to 
the  passenger  within  a  reasonable  time  after  its  arrival 

5  Norfolk  &  W.  R.  Co.  v.  Irviue,  85  Va.  217,  7  S.  E.  2:13;  84  Va. 
553.  Code  Va.  1873,  c.  61,  §  17,  which  prescribes  a  penalty  for  re- 
fusal to  transport  or  deliver  property  when  offered  for  transportation, 
does  not  preclude  a  recovery  of  a  greater  sum,  as  actual  damages,  by 
a  passenger  whose  baggage  the  company  refused  to  carry,  since  chap- 
ter 145,  §  5,  expressly  authorizes  a  recovery  of  actual  damages  In 
cases  where  a  .statutory  penalty  is  imposed.  Norfolk  &  W.  R.  Co.  v. 
Irvine,  84  Va.  553,  5  S.  E.  532.  TMiere  a  passenger  takes  merchan- 
dise in  his  tnmk  on  board  of  a  steamer,  bound  for  a  foreign  port,  to 
.be  carried  as  baggage,  and  no  fi'aud  or  concealment  is  attempted,  the 
steamship  company  cannot  confiscate  such  property,  though  carried 
on  board  the  vessel  in  violation  of  its  rules,  and  supposed  by  it  to 
have  been  an  attempt  to  violate  the  United  States  laws  respecting  the 
manifest  of  cargo.  Tanco  v.  Booth  (Com.  PI.)  15  N.  Y.  Supp.  110. 
St.  Mass.  1854,  c.  23,  prescribes  a  penalty  of  $10  for  refusal  of  a 
railroad  company  to  check  the  baggage  of  a  passenger  delivered  to  it 
for  transportation.  It  has  been  held  that  a  railroad  corporation  which 
in  fact  receives  the  baggage  of  a  passenger  upon  a  train  on  which 
it  is  not  bound  to  take  it,  to  be  transported  over  a  porticm  of  the  road 
for  which  he  has  purchased  a  ticket,  is  p,ub.iect,  upon  refusing  to 
check  the  baggage,  to  the  statutory  penalty.  Com.  v.  Coni\ecticut  R. 
R.  Co.,  15  tJray  (Mass.)  447. 
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at  destination.®  So  a  deposit  of  a  passenger's  luggage 
in  a  cloak  room  is  subject  to  the  implied  condition  that 
it  sliall  be  delivered  on  a  reasonable  demand;  and  in  an 
action  for  delay  in  delivery  the  jury  is  at  liberty  to  find 
that  a  demand  on  Sunday  is  a  reasonable  demand,  in 
viev^^  of  the  fact  that  railroad  companies  invite  passen- 
gers to  travel  on  Sunday.' 

§  587.     WHAT  CONSTITUTES  BAGGAGE. 

Baggage  is  such  personal  property  of  the  passen- 
ger, delivered  to  the  carrier  for  transportation, 
•which  the  passenger  takes  -with  him  for  his 
personal  use  or  convenience,  according  to  the 
habits  or  convenience  of  the  particular  class  to 
•which  he  belongs,  either  -with  reference  to  the 
immediate  necessities  or  to  the  ultimate  pur- 
pose of  the  journey. 

The  term  "baggage"  has  been  variously  defined;  ^ 
and  the  foregoing  definition,  which  is   substantially 


e  Acts  Iowa  13th  Gen.  Assem.  c.  105,  §  1,  makes  common  carriers 
liable  for  damages  to  passenger's  luggage,  and  section  2  provides  that 
for  every  day's  delay  to  travelers  in  consequence  of  such  damage  the 
carrier  shall  pay  to  the  traveler  three  dollars.  Held,  that  this  statute 
does  not  authorize  a  recovery  for  detention  of  baggage  without  any 
damage  or  injury  thereto.     Anderson  v.  RaiU'oad  Co.,  32  Iowa,  86. 

7  Stallard  v.  Railway  Co.,  2  Best  &  S.  419. 

§  587.  1  Luggage  means  that  description  of  goods  which  travelers 
usually  caiTy  as  part  of  their  luggage,  and  it  may  include  other  article* 
than  such  as  are  carried  for  the  personal  use  and  convenience  of  the 
traveler  himself.  Hudston  v.  Railway  Co.,  L.  R.  4  Q.  B.  366.  Bag- 
gage includes  such  articles  of  necessity  and  convenience  as  passengers 
usually  carry  for  their  personal  use,  comfort,  instruction,  amusement, 
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that  of  Justice  Cockbnrn  in  Macrow  v.  Eailway  Co.,^  is 
probably  the  most  satisfaetory  to  be  fouud  in  the  Ke- 
ports.  The  California  Code  ^  contains  this  definition: 
"Luggage  may  consist  of  articles  intended  for  the  use 
of  the  passenger  while  traveling  or  for  his  personal 
equipment."  The  term  "luggage,"  as  here  used,  has 
the  same  meaning  as  the  word  "baggage."  *  With  ref- 
erence to  this  definition,  the  supreme  court  of  Califor- 
nia has  said:  "Before  the  enactment  of  this  Code, 
courts  acknowledged  the  difficulty  of  defining  w^ith  ac- 
curacy what  should  be  deemed  baggage,  within  the 
rule  of  the  carrier's  liability;  and  we  think  this  provi- 
sion of  the  Code  has  disincumbered  the  subject  little,  if 
any,  of  the  previous  difficult}'  which  surrounded  it.  If 
we  define  the  word  'equipment'  as  Webster  defines  it, 
viz.  the  act  of  equipjjing  or  being  equij^ped  for  a  voy- 
age or  expedition,  it  adds  nothing  to  what  had  long  be- 
fore been  understood  as  comprehended  in  the  word 
'baggage.' " " 

or  protection,  having  regard  to  the  length  and  object  of  their  journeys. 
Parmelee  v.  Fischer,  22  111.  212  J3y  baggage  is  understood  such  ar- 
ticles of  necessity  or  personal  convenience  as  are  usually  carried  by 
passengers  for  their  personal  use.  Dibble  v.  Browu,  12  Ga.  217. 
'What  is  signified  by  the  term  'baggage'  is  perhaps  nowhere  precisely 
defined,  though  many  judges  have  expressed  an  opinion  as  to  what  is 
not.  But  it  appears  to  us  that  whatever  forms  the  necessary  ap- 
pendages of  the  traveler  may  be  legitimately  considered  as  baggage, 
and  placed  in  his  trunk  for  conveyance."  Jones  v.  Voorhws,  10  Oliio, 
145.     As  to  the  necessity  of  delivery  to  the  carrier,  see  post,  §  636. 

2  L.  R.  6  Q.  B.  611,  022. 

3  Civ.  Code  Cal.  §  2181. 

4  Pfister  V.  Railroad  Co..  70  Cal.  160.  11  Pac.  686. 
B  Metz  V.  Railroad  Co.,  85  Cal.  329,  24  Pac.  (JIU, 
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It  is  quite  clear  from  the  authorities  that  no  unvary- 
ing test  can  be  laid  down  by  which  to  determine  what 
is  and  what  is  not  baggage.  It  has  been  well  said: 
"What  is  and  what  is  not  baggage  depends  on  the  cir- 
cumstances of  each  individual  case, — upon  the  length  of 
the  journey,  the  purpose  for  which  it  is  made,  the  posi- 
tion in  life  and  occupation  of  the  traveler,  the  mode  of 
conveyance,  and  the  character  of  the  country  through 
which  he  intends  to  pass.  Anything  maybe  carried  as 
baggage  which  travelers  usually  carry  for  their  personal 
use,  comfort,  instruction,  or  amusement,  having  regard 
to  the  circumstances  enumerated.  But  articles  carried 
for  sale  are  not  baggage,  whatever  the  articles  may 
be."  ®    Nor  does  the  liability  of  the  carrier  extend  be- 


6  Spooner  v.  Railroad  Co.,  23  Mo.  App.  403.  It  is  not  practicable 
to  state  with  precise  accuracy  wliat  sliall  be  included  by  the  term 
"baggage."  It  certainly  includes  articles  of  necessity  and  personal 
convenience,  usually  carried  by  passengers  for  their  personal  use;  and 
what  these  may  be  will  very  much  depend  on  the  habits,  tastes,  and 
resources  of  the  passenger.  It  also  includes  money  to  that  extent 
which  may  be  convenient  to  meet  the  traveling  expenses.  .Tohnson 
V.  Stone,  11  Humph.  (Tenn.)  419.  The  term  "baggage"  includes  a  rea- 
sonable amount  of  money  in  the  trunk  of  a  passenger  intended  for 
traveling  expenses,  and  such  articles  of  necessity  and  convenience  as 
are  usually  carried  by  passengers  for  thoir  personal  use,  comfort,  in- 
struction,  amusement,  or  protection;  and  it  does  not  extend  to  money, 
merchandise,  or  other  valuables,  which  are  designed  for  a  different 
purpose,  although  carried  in  the  trunks  of  passengers.  Woods  v. 
Devin,  13  111.  746.  "The  term  'baggage'  includes,  not  only  all  articles 
of  apparel,  whether  for  use  or  ornament,  *  *  *  but  also  the  gun 
case  or  fishing  apparatus  of  the  sportsman,  the  easel  of  the  artist  on  a 
sketching  tour,  or  the  works  of  the  student  and  other  articles  of  an 
analogous  character,  the  use  of  which  is  personal  to  the  traveler,  and 
the  taking  of  which  has  arisen  from  the  fact  of  journeying.  On  the 
other  hand,  the  term  'ordinary  luggage'  being  thus  confined  to  that 
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Tond  the  value  of  reasonable  articles  of  apparel  or 
convenience,  and  for  such  sum  as  may  be  deemed  nec- 
essary for  the  passenger's  expense,  according  to  his 
condition  of  life,  and  the  journey  he  has  undertaken.' 

§  588.  SAME— PROVINCE  OF  COURT  AND  JURY. 

As  a  general  rule,  the  question  what  is  baggage  is  one 
of  fact  for  the  jury,  since  its  correct  solution  depends 
upon  a  variety  of  circumstances,  such  as  the  traveler's 
condition  in  life,  his  habits,  vocation,  and  tastes,  the 
length  of  his  journey,  whether  he  travels  alone  or  with 
his  family,  and  of  the  usage  of  time  and  place.^    Thus, 

which  ia  personal  to  the  passenger,  and  carried  for  his  use  or  con- 
venience, it  follows  that  what  is  carried  for  the  puiiiose  of  business, 
such  as  merchandise  and  the  like,  or  for  laiger  or  ulterior  purposes, 
such  as  articles  of  furniture  or  household  goods,  would  not  come  with- 
in the  description  of  'ordiuary  luggage,'  unless  accepted  as  such  by 
the  carrier."    Macrow  v.  Railway  Co.  (1871)  L.  li.  6  Q.  B.  611,  G22. 

7  Del  Valle  v.  The  Richmond,  27  'La.  Ann.  90.  Common  carriers  are 
only  responsible  to  a  passenger  for  the  loss  of  a  reasonable  amount 
of  baggage,  to  include  such  articles  as  are  necessary  and  convenieut 
for  the  personal  use  of  the  passenger,  and  usual  for  persons  traveling 
to  take  with  them.     New  Orleans,  .T.  &  G.  N.  R.  v.  Moore,  40  Miss.  39. 

§  588.  1  Dibble  v.  Brown,  12  Ga.  217;  Brock  v.  Gale,  14  Fla.  .52.3. 
"The  question  as  to  what  articles  of  property,  as  to  quantity  and 
value,  contained  in  a  trunk,  may  be  deemed  baggage  within  the  rule 
is  to  be  determined  by  the  jury,  according  to  the  circumstances  of, 
the  case,  su])ject  to  the  power  of  the  court  to  correct  any  abuse." 
Oakes  v.  Railroad  Co.,  20  Or.  .392,  2G  Pac.  2.30.  Tlie  jury,  in  deter- 
mining for  what  baggage  a  traveler  is  entitled  to  recover  from  the 
carrier  in  case  of  loas,  may  take  into  consideration  what  he  has  been 
in  the  habit  of  carrying  in  his  travels  for  his  personal  convenience  or 
use  within  a  reasonable  limit,  or  wliat  a  person  so  circumstanced  is 
ordinarily  in  the  habit  of  carrying.  Nevins  v.  Steamboat  Co.,  4  Bosw. 
(N.  Y.)  225. 
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the  supreme  court  of  the  United  States  has  held  that 
the  question  whether  costly  articles  of  wearing  apparel 
are  baggage  is  one  of  fact  for  the  jury,  and  not  of  law 
for  the  court. ^ 

But,  nevertheless,  the  question  whether  a  certain  ar- 
ticle is  ''baggage''  may  be  so  free  from  doubt  that  the 
court  will  be  able  to  pass  on  it  as  a  matter  of  law.  Thus 
it  is  clear  that  courts  would  hold  as  matter  of  law  that 
articles  carried  by  a  passenger  for  the  purpose  of  sale 
are  not  baggage.  The  Texas  court  of  appeals  has  de- 
clared the  rule  to  be  that  whether  certain  classes  of 
articles  carried  by  passengers  on  journeys  should  be  in- 
cluded Avithin  the  term  or  not  is  a  question  of  law  for 
the  court;  but  when  the  question  is  as  to  the  quantity 
of  the  articles  generally  coming  under  that  denomina- 
tion, then  it  becomes  a  question  of  fact  to  be  found  by 
the  jury.^ 

§  589.     SAME— WEARING    APPAREL. 

Whether  articles  of  wearing  apparel,  in  any  particu- 
lar case,  constitute  baggage,  as  that  term  is  used  in 
law,  for  which  the  carrier  is  responsible  as  carrier,  de- 
pends upon  the  inquiry  whether  they  are  such,  in 
quantity  and  value,  as  passengers  under  like  circum- 
stances ordinarily  or  usually  carry  for  personal  use 
when  traveling.  To  the  extent  that  the  articles  carried 
by  the  passeng'^r  for  his  personal  use  exceed  in  quan- 
tity and  value  such  as  are  ordinarily  and  usually  car- 

2  New  York  Cent.  &  H.  R.  R.   Co.   v.  Fraloff.   100  U.  S.  24.    See, 
also.  Mauritz  v.  Railroad  Co.,  23  Fed.  765. 
8  Jones  V.  Prie.ster,  1  White  &  AV.  Civ.  Cas.  Ct.  App.  §  613. 
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ried  by  passengers  of  like  station  and  pursuing  like 
journeys,  they  are  not  baggage  for  which  the  carrier, 
by  general  law,  is  liable  as  insurer/  Under  tliis  rule, 
the  jury  is  warranted  in  finding  that  rare  and  valuable 
laces,  carried  in  her  trunks,  on  an  extended  journey 
over  many  lands,  b}'  a  foreign  noble  woman,  possessing 
large  wealth,  and  enjoying  high  social  position,  and 
worn  by  her  on  different  dresses  when  on  visits,  or  fre- 
quenting theaters,  or  attending  dinners,  balls,  and  recep- 
tions, are  baggage,  for  the  loss  of  which  the  carrier  is 
liable,  even  though  their  value  is  |10,000.-  So  the 
right  of  the  traveler  to  recover  from  the  carrier  for  lost 
baggage  is  not  limited  to  such  apparel  or  other  articles 
as  he  expects  to  use  by  the  way,  but  extends  also  to 
wearing  apparel  needed  at  the  journey's  end.^  But  it 
has  been  held  that  masquerade  costumes,  intended  for 
use  at  a  ball,  form  no  part  of  a  passenger's  baggage.* 
With  respect  to  immigrants,  such  wearing  apparel  as 

§  5S9.    1  New  York  Cent.  *:  H.  R.  R.  Co.  v.  Fraloff.  100  U.  S.  24. 

2  New  York  Cent.  &  H.  R.  1{.  Co.  v.  Fralcff,  100  U.  S.  24,  affirming 
12  Blatclif.  484,  Fed.  Cas.  No.  5,020;  Id.,  10  Blatolif.  10,  Fed.  Cas.  No. 
5,02.1. 

3  Dexter  v.  Railroad  Co.,  42  N.  Y.  820.  In  this  case  it  was  said: 
"I  tl)ink  a  young  man,  for  instance,  may  start  from  his  eastern  home 
to  remove  to  or  take  np  his  residence  in  a  western  state  or  city,  and 
take  with  him  his  ordinary  wearing  apparel,  though  lie  might  not  need 
noi-  expect  to  ust;  a  single  article  of  it  by  the  \\  ay,  except  such  as  he 
wore  upon  his  person.  And  I  cannot  admit  that  it  would  be  a  sound 
rule  of  law  to  hold  that,  if  a  gentleman  from  the  interior  of  the  state 
or  country  should  purchase  in  New  York,  or  in  any  other  city,  a  new 
coat,  or  a  new  suit  of  clothes,  for  his  own  use,  and  put  it  in  hi^ 
trunk,  he  coiild  not  recover  of  the  carrier  for  its  loss  because  he  did 
not  expect  to  stop  to  wear  it  or  put  it  on  by  the  way." 

4  Michigan  S.  &  N.  I.  R.  Co.  v.  Oohm,  50  111.  203. 
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they  have  provided  for  their  personal  use,  and  as  it 
would  be  necessary  or  reasonable  for  them  to  use  after 
their  arrival  and  settlement  in  this  country,  is  baggage. 
So  cloth  not  yet  made  into  garments,  but  which  they 
may  have  procured  for  manufacture  into  wearing  ap- 
parel, and  which  they  intend  to  make  u^e  of,  to  a 
reasonable  amount,  may  properly  be  included  as  part 
and  parcel  of  their  wearing  apparel." 


§  590.     SAME— HOUSEHOLD    GCOD3. 

By  the  weight  of  authority,  household  goods,  though 
carried  in  a  passenger's  trunk,  are  not  baggage,  for  the 
loss  of  which  the  carrier  is  liable  as  insurer.  Thus 
sheets,  blankets,  and  quilts,  carried  in  his  trunk  by  a 
passenger  changing  his  residence,  and  intended  for  use 
in  his  household  when  he  should  have  provided  himself 
with  a  home  at  his  new  place  of  residence,  are  not  ar- 
ticles of  baggage.^  So  the  feather  bed  of  an  immigrant 
passenger,  carried  with  her  on  a  steamship  across  the 
Atlantic,  and  not  intended  for  use  on  the  voyage,  is  not 
baggage,  for  the  loss  of  which  the  carrier  is  liable.  It 
is  an  article  of  furniture,  and  it  is  difficult  to  see  how 
it  can  any  more  properly  be  called  personal  baggage 
than  any  other  article  of  household  furniture.' 

e  Mauritz  v.  Railroad  Co.,  23  Fed.  765. 

§  590.  1  Macrow  v.  Railway  Co.,  L.  R.  6  Q.  B.  611.  A  railroad 
company  is  not  liable  for  the  loss  of  household  goods,  such  as  window 
curtains,  blankets,  cutlery,  books,  ornameuts.  etc.,  even  when  these 
are  packed  in  a  truulc  containing  personal  baggage.  McCaffrey  v. 
Railway  Co.,  1  Man.  3.")0. 

2  Connolly  v.  Warren,  106  Mass.  146.  A  silk  bedqnilt,  valued  a1 
$10,  carried  by  a  woman  in  her  trunk,  and  not  used  on  the  journey, 
(1444) 


C'h.    AO)  BAGGAGE.  §    590 

But  in  the  case  of  a  steerage  passenger  bound  to  pro- 
vide her  bedding  on  a  vessel  during  the  voyage,  that 
bedding  constitutes  a  part  of  her  ordinary  baggage, 
which  the  passenger  is  justified  and  protected  in  carry- 
ing, and  for  which  the  carrier  must  pay,  if  lost.^  The 
supreme  court  of  Vermont  has  even  held  that  a  jury  is 
warranted  in  finding  that  a  bed,  pillows,  bolster,  and 
bed  quilt's  belonging  to  a  poor  man  who  is  moving  with 
his  Avife  and  family  is  baggage/  So  the  supreme  court 
of  Illinois  has  held  that  a  jury  is  warranted  in  finding 
that  a  passenger  traveling  with  his  family  may  carry 
as  baggage  two  feather  beds  and  pillows,  two  coverlets, 
two  bedspreads  or  blankets,  an  oilcloth  table  cover,  one 
German  silver  teapot,  one  looking  glass,  one  new 
double-barreled  gun,  one  set  of  common  dishes,  two 
dozen  German  silver  spoons,  one  serving  box,  six 
towels,  together  with  considerable  clothing;  the  whole 
worth  1150/  But  these  two  cases  have  been  justly 
criticised  as  removing  nearly  all  limitations  as  to  what 
may  be  regarded  as  passengers'  baggage/ 

or  necessary  for  her  comfort,  caunut  be  classed  as  baggage.  St.  Louis 
&  C.  R.  Co.  V.  Hardway,  17  111.  App.  321,  "As  to  bedding  and  bed 
furnishings  not  intended  for  use  on  tlio  Jonrnoy,  curtains,  table  cloths 
and  covers,  books,  pictures,  and  albums,  they  come  under  the  head  of 
household  goods,  and  not  personal  baggage,  and  camiot  be  recovered 
for."     :Manritz  v.  Railroad  Co.,  23  Fed.  765. 

3  Hirsclisohn  v.  racket  Co.,  34  N.  Y.  Super.  Ct.  522. 

4  Onimit  v.  Hcnsliaw,  of)  Vt.  (3(14,  1)22. 
6  Parmelee  v.  Fischer,  22  111.  212. 

6  Hutch.  Carr.  §  084. 
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§  591.     SAME— TOOLS  AND  SURGICAL  INSTRUMENTS. 

A  reasonable  quantity  of  his  tools  is  proper  baggage 
for  a  mechanic  traveling  from  place  to  place  in  search 
of  work.  What  is  such  a  reasonable  quantity  is  a  ques- 
tion for  the  jury.^  Thus,  a  set  of  harness  maker's  tools, 
valued  at  |10,  carried  in  a  harness  maker's  trunk,  with 
his  clothing,  while  on  a  journey,  are  baggage,  where  it 
appears  that  harness  makers  customarily  carry  their 
tools  w^ith  them  when  going  from  place  to  place.^  So 
a  carpenter  ma}-  recover  from  a  carrier  the  value  of 
tools  contained,  with  clothing,  in  his  trunk,  which  has 
been  lost  by  the  carrier,  the  jury  having  found  that 
they  w^ere  the  reasonable  tools  of  a  carpenter.^ 

Surgical  instruments  in  the  case  of  an  army  surgeon, 
traveling  with  troops,  constitute  part  of  his  baggage.* 
And  in  Florida  it  has  been  held  that  whether  or  not  a 
dentist's  instruments,  carried  with  him  in  his  trunk 
while  on  a  journey,  are  proper  articles  of  baggage,  is  a 
question  of  fact  for  the  jury.^ 

§  591.  1  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Morrison,  34  Kan.  502, 
9  Pac.  225. 

2  Davis  V.  Kailroad  Co.,  10  How.  Prac.  (N.  Y.)  330. 

3  Porter  v.  Hildebrand,  14  Pa.  St.  120.  Night  glasses  or  telescopes 
carried  by  a  shipmaster  are  baggage,  since  he  might  reasonably  have 
thought  they  would  be  useful  to  him  during  a  voyage  across  the  At- 
lantic. Cadwalleder  v.  Kailroad  Co.,  9  L.  C.  R.  169.  But  in  Bruty  v. 
Railway  Co.,  32  U.  C.  Q.  B.  66,  it  was  held  that  a  mechanic's  tools 
wt  re  not  baggage. 

4  Hannibal  &  St.  J.  R.  Co.  v.  Swift,  12  Wall.  2G2. 
e  Brock  v.  Gale,  14  Fla.  523. 
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§  592.     SAME— MANUSCRIPTS. 

"With  the  lawyer  jioing  to  a  distant  place  to  attend 
court,  with  the  author  proceeding  to  his  publishers, 
with  the  lecturer  traveling  to  the  place  where  his  en- 
gagement is  to  be  fulfilled,  manuscripts  often  form, 
though  a  small,  yet  an  indispensable,  part  of  his  bag- 
gage. They  are  carried  as  such  in  his  trunk  or  port- 
manteau, among  his  other  necessary  effects.  They  are 
indispensable  to  the  object  of  his  journey;  and,  as  tliey 
are  carried  with  his  baggage,  in  accordance  with  uni- 
versal custom,  I  see  no  reason  why  they  should  not  be 
deemed  as  necessary  a  part  of  his  baggage  as  his  novel 
or  his  fishing  tackle."  ^  Hence  it  has  been  held  that 
manuscript  books,  carried  by  a  student  in  his  trunk  on 
a  journey  to  his  college,  and  necessary  to  the  prosecu- 
tion of  his  studies,  are  to  be  regarded  as  baggage.^ 
And  so  is  a  traveling  salesman's  catalogue,  a  book  pre- 
pared by  himself  for  his  personal  use  and  convenience, 
and  used  by  him  in  his  business,  and  necessary  to  be 
carried  in  the  discharge  of  his  duties.^ 

But  in  England  it  has  been  held  that  ordinary  lug- 
gage for  which  a  railroad  company  is  responsible  does 
not  include  title  deeds  belonging  to  a  client,  which  an 
attorney  is  carrying  with  him  in  his  bag  or  portman- 

§  592.    1  Hopkins  v.  Wcstcott,  G  Blatclif.  64,  Fed.  Cas.  No.  6,692. 

2  1(1. 

s  Rtnul)  V.  KriHlrick.  121  lud.  226,  23  X.  E.  79;    Gleasou  v.  Trans- 
poitatiou  Co.,  o2  Wis.  85. 
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teau  for  the  purpose  of  producing  on  a  trial  in  a  local 
court.* 

§  593.  SAME— THEATRICAL  PARAPHERNALIA. 

Stage  properties,  costumes,  paraphernalia,  advertis- 
ing matter,  etc.,  carried  by  a  theatrical  company,  are 
not  articles  required  for  the  pleasure  or  convenience  or 
necessity  of  the  passenger  during  his  journey,  but  are 
plainly  intended  for  the  larger  or  ulterior  purposes  of 
carrying  on  the  theatrical  business.  They  do  not  fall, 
therefore,  under  the  denomination  of  baggage.'- 


§  594.     SAME— JEWELRY. 

Jewelry  intended  for  the  adornment  of  the  person  of 
a  passenger  is  baggage  when  carried  in  a  trunk  during 
a  journey.  Thus  diamonds  and  jewelry  valued  at  from 
$1,300  to  |1,500,  contained  in  the  trunk  of  a  female  pas- 
senger journeying  to  a  summer  resort,  are  articles  of 
baggage,  for  the  loss  of  which  the  railroad  company  is 
liable.^  So  a  gold  watch  placed  in  his  trunk  by  a  pas- 
senger is  baggage,-  and  so  is  an  opera  glass.^ 

4  Phelps  Y.  Railway  Co.,  11)  C.  B.  (X.  S.)  321,  34  Law  J.  C.  P.  259. 
This  decision  may  i^o.ssibly  b?  sustained  on  the  ground  that  the  papers 
did  not  belong  to  the  passenger,  but  to  a  third  person.    See  post,  §  tiOU. 

§  593.    1  Oakes  v.  Railroad  Co.,  20  Or.  392,  26  Pae.  230. 

§  594.    1  Coward  v.  Railroad  Co.,  10  Lea    (Tenn.)  225. 

2  American  Contract  Co.  v.  Cross,  8  Bush  (Ky.)  472;  Jones  v.  Voor- 
hees,  10  Ohio,  145;  McCormiek  v.  Railroad  Co.,  4  E.  D.  Smith  (N.  Y.) 
181. 

3  Toledo,  W.  &  W.  Ry.  Co.  v.  Hammond,  33  Ind.  379.  Two 
gold  chains,  a  locket,  two  gold  rings,  and  a  silver  pencil  case,  con- 
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But  jewelry  and  other  costly  articles  not  intended  for 
use  on  the  passenger's  person  are  not  baggage.  Thus 
it  has  been  held  that  a  passenger  who  carries  a  watch 
on  his  person  cannot  recover  the  value  of  three  or  four 
others  carried  in  his  trunk,  which  were  lost.*  Neither 
is  silverware  contained  in  a  passenger's  trunk  bag- 
gage,^ nor  are  Centennial  souvenirs.^ 

§  595.     SAME— BICYCLES. 

A  bicycle  is  a  vehicle.  From  its  nature,  structure, 
and  classification,  the  bicycle  belongs  to  those  things 
which  are  properly  the  subject  of  freight  contracts,  and 
is  not  embraced  in  the  class  of  things  denoted  by  the 
words  "personal"  or  "ordinary"  baggage.^ 

> 

tained  in  a  passenger's  box,  are  baggage;    but  a  concertina  and  a 
sewing  macliine  are  not.     Bruty  v.  Railway  Co.,  oZ  U.  C.  Q.  B.  66. 

4  Missis'Jippi  Cent.  R.  Co.  v.  Kennedy,  41  Miss.  G71. 

6  Bell  V.  Drew,  4  E.  D.  Smitli  (N.  Y.)  59. 

6  Balver  v.  Kailroad  Co..  o  Wkly.  Notes  Cas.  (Pa.)  292.  A  gold 
watch  and  cliain  valued  at  ^471,  gold  ornani^'nts  for  pre.'^ents,  valued  at 
?4.jO.  and  American  coin  to  the  amount  of  .?60,  carried  in  a  passen- 
ger's trunk,  were  held  not  to  be  baggage  in  The  Ionic,  5  Blatchf.  538, 
Fed.  Cas.  No.  7,059.  In  Bomar  v.  Maxwell,  9  Humph.  (Tonn.)  621,  It 
was  held  that  a  watch,  handcuffs,  and  locks  were  not  baggage. 

§  .yjo.  1  State  V.  :Missouri  Pac.  R.  Co.,  decided  by  the  St.  Louis 
coiut  of  appeals  May  IS,  1S97,  and  not  yet  otticially  reported.  The 
opinion  of  the  court  isi  given  in  31  -\ni.  I>aw  Rev.  463.  The  court 
said,  among  otlier  tilings:  ''We  have  not  been  cited  to  any  authority 
from  any  somce  holding  that  a  carrier  must  receive  as  ordinary  bag- 
gage a  vehicle  or  carriage,  however  variant  its  form." 
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§  596.     SAME— FIREARMS. 

A  revolver  is  included  in  personal  baggage/  and  so 
is  a  rifle  carried  in  a  passenger's  trunk.-  So  guns  for 
sporting  purposes  may  be  included  in  the  baggage  of  a 
passenger  from  Europe  to  New  York.^  But  the  su- 
preme court  of  Illinois  has  held  that  a  Chicago  grocer, 
who  goes  into  the  country  in  quest  of  butter,  cannot 
claim  as  part  of  his  baggage  two  revolvers.  With  due 
regard  to  the  habits  and  conditions  in  life  of  the  pas- 
senger, more  than  one  revolver  is  not  reasonably  neces- 
sary for  his  personal  use  and  protection.* 

§  597.     SAME— DOGS. 

A  dog  accompanying  a  passenger  on  a  journey,  it 
would  seem,  is  not  baggage.  Kegulations  prohibiting 
passengers  from  taking  dogs  with  them  in  passenger 
cars,  and  requiring  extra  payment  for  carrying  dogs  in 
baggage  cars,  are  reasonable.^  But  where  a  railroad 
company  permits  its  baggagemen  to  take  charge  of 
dogs  for  a  fee  to  be  paid  to  them  personally,  it  is  liable 
for  the  loss  of  a  dog  which  was  delivered  by  the  baggage- 
man to  a  person  not  the  owner,  at  a  station  other  than 

§  .j9G.    1  Davis  v.  Railroad  Co.,  22  111.  27S. 

2  Davis  V.  Railroad  Co.,  10  How.  Prac.  (N.  Y.)  330.  A  pocket  pistol 
and  a  dueling  pistol  in  the  carpetbag  of  a  passenger  are  baggage. 
Woods  V.  Devin,  13  111.  74(3. 

3  A'an  Horn  v.  Kerrait,  4  E.  D.  Smith  (N.  Y.)  453. 

4  Chicago,  R.  I.  &  P.  R.  Co.  v.  Collins.  .30  111.  212. 

§  597.    1  Gregory  v.  Railway  Co.  (Iowa)  09  N.  W.  532. 
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that  at  which  the  dog  was  to  be  delivenMl.-  But  a  rail- 
road company  is  not  liable  for  the  safe  transportation 
of  dogs  which  were  placed  by  a  nassenger  in  charge  of 
the  baggage  master,  to  be  carried  in  the  baggage  car, 
for  a  compensation  paid  the  baggage  master,  after  the 
passenger  was  informed  by  the  ticket  agent  that  the 
company  did  not  transport  dogs.^ 

The  supreme  court  of  Alabama  has,  however,  held 
that  a  passenger  on  a  railroad  train,  taking  his  dog  with 
him  on  a  hunt,  who  is  required  by  the  conductor  to  put 
him  on  the  baggage  car,  may  maintain  an  action 
against  the  company  for  the  loss  of  the  dog,  which  the 
baggage  master  refused  to  deliver  at  his  destination 
without  the  payment  of  a  small  fee,  and  which  was  then 
carried  on  and  lost;  and  a  rule  of  the  railroad  company 
in  reference  to  the  carrying  of  dogs,  requiring  that  they 
be  placed  in  the  baggage  car,  and  allowing  the  baggage 
master  a  small  charge  for  his  care,  is  no  defense  to  the 
action,  when  it  is  not  shown  that  the  passenger  had  no- 
tice or  knowledge  of  it.* 

§  598.     SAME— MONEY. 

A  proper  sum  of  money,  for  traveling  expenses  and 
personal  use  while  on  the  journey,  contained  in  the 
trunk  of  a  passenger,  is  to  bo  considered  as  part  of  his 
baggage.^      The  question  whether  a  particular  sum  of 

2  Cantliug  v.  Railroad  Co.,  54  Mo.  :\S5. 
8  Honeyinan  v.  Railroad  Co.,  13  Or.  .'i.")2,  10  l';ic.  ('>L'S. 
4  Kansas  City,  M.  &  B.  R.  Co.  v.  Higdou,  !)4  Ala.  L'Sr,.  10  South.  282. 
§  .508.    1  Jordan  v.  Railroad  Co.,  5  Cush.  (Mas.s.)  6!);    Davis  v.  Rail- 
road  Co.,   22  111.  278;    Bomar  v.   Ma.vwoU,   9  Humph.   iTenu.)   620; 
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money  (|218.60)  carried  by  a  passenger  in  his  trunk  is 
baggage  is  a  question  for  the  jury,  and  depends  on  the 
question  whether  such  sum  is  a  reasonable  and  proper 


Whitmore  v.  The  Caroline,  20  Mo.  513;  Missouri  Pac.  R}'.  Co.  v.  York, 
2  Willson,  Civ.  Cas.  Ct.  App.  (Tex.)  §  638;  International  &  G.  N.  R.  Co. 
V.  McCown,  Id.  §  712;  Merrill  v.  Grinnell,  30  N.  Y.  594,  609;  Torpey  v. 
Willimas,  3  Daly  (N.  Y.)  162;  Duffy  v.  Tliompson,  4  E.  D.  Smith  (N. 
Y.)  178.  These  New  York  cases  must  be  taken  as  overrulinjr  Grant 
V.  Newton,  1  E.  D.  Smith  (N.  Y.)  95,  which  held  that  money  in  a 
passenger's  trunk,  though  not  exceeding  an  amount  reasonably  nec- 
essary for  traveling  expenses,  is  not  baggage,  since  money  is  usually 
carried  on  the  traveler's  person.  In  Merrill  v.  Grinnell,  30  N.  Y.  594, 
609,  Denio,  J.,  said:  ''The  reason  why  property  of  any  kind  is  in- 
cluded in  the  contract  of  carriers  of  persons  is  that  it  is  the  universal 
or  very  usual  concomitant  of  a  journey,  whether  by  land  or  water,  for 
the  traveler  to  take  traveling  conveniences  along  with  him.  In  the 
infancy  of  society,  and  now  among  barliarous  people,  persons  may 
perform  journeys  without  a  change  of  raiment,  and  may  rely  upon 
charity  or  rapine  for  the  means  of  subsistence.  But  this  is  all  differ- 
ent now  with  us;  and  men  who  engage  in  the  business  of  transporting 
people  from  one  part  of  the  country,  or  of  the  world,  to  another,  must 
make  provision  also  for  carrying  whatever  may  be  reasonably  neces- 
siiry  to  the  traveler,  imder  ordinary  circumstances,  for  the  prosecution 
of  the  journey,  or  they  will  be  wholly  without  employment.  Nothing, 
of  course,  can  be  more  essential  to  this  end  than  an  adequate  supply 
of  money  for  traveling  expenses;  and  the  amount  mi;st  necessarily 
be  measured,  not  alone  by  the  requirements  of  the  transit  over  a  par- 
ticular iiart  of  the  entire  route  to  wnicli  the  line  of  one  class  of  car- 
riers extends;,  but  must  embrace  the  whole  of  the  contemplated  jour- 
ney, and  include  such  an  allowance,  for  accident  or  sickness,  and  for 
sojournings  on  the  way,  as  a  reasonably  prudent  man  would  consider 
It  necessary  to  make.  Whether  the  amount  claimed  in  the  case  of 
loss  would  be  reasonable  or  excessive  in  a  particular  instance  would 
depend  upon  the  character  of  the  journey  and  the  special  circum- 
stances of  the  case.  It  is  very  clear  that  it  would  not  include  funds 
carried  for  the  purpose  of  transportation  or  remittance,  or  for  inv6'st- 
ment  in  another  locality.  It  should  be  limited  to  money  taken  for 
traveling  expenses,  properly  so  called.  When  thus  limited,  the  prin- 
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amount  for  plaintiff  to  carry  for  his  Journey,  in  view  of 
his  position  and  circumstances.- 

But  money  intended  for  trade  or  business  or  invest- 
ment or  transportation,  or  any  other  purpose  than  as 
above  stated,  cannot  be  regarded  as  baggage.'  Thus 
111,000  in  money  carried  in  a  passenger's  trunk,  as 
agent  for  a  bank,  is  not  baggage,  and  the  carrier  is  not 
liable  for  the  loss  of  the  trunk  by  theft,  if  he  had  no 
notice  of  its  contents/  Nor  is  the  carrier  liable  for  the 
loss  of  |4,000  in  gold  contained  in  the  trunk  of  a  pas- 
senger, where  the  contents  were  not  made  known  to  the 
carrier  or  his  agents,  nor  paid  for  as  freight,  but  put 
aboard  the  conveyance  by  the  passenger  as  baggage, 
and  so  treated  by  himself  on  the  journey.'  So  the  pur- 
chase of  a  railroad  ticket  does  not  give  the  purchaser 
a  right  to  carry  with  him  in  the  passenger  car  over  |90,- 
000  in  gold  coin,  weighing  between  two  and  three  hun- 

ciple  does  not  involve  any  departure  from  the  vvle  that  the  liabilities 
of  the  carrier  are  imposed  in  respect  to  the  compensation  paid,  but  it 
is  in  strict  accordance  with  that  principle."  In  this  case  -$800  was 
held  not  an  unreasonable  amount  for  a  passenger  from  Germany,  in- 
tending to  go,  via  New  York,  to  San  Francisco. 

2  Fairfax  v.  Railroad  Co.,  73  N.  Y.  1C7,  affirming  43  N.  Y.  Super. 
Ct.  18;  Id.,  67  N.  Y.  11,  revereing  40  N.  Y.  Super.  Ct.  128,  37  N.  Y. 
Super.  Ct.  516. 

3  Jordan  v.  Railroad  Co.,  5  Cush.  (Mass.)  09.  Money  belonging  to 
a  passenger  on  a  railroad,  and  intended  for  trade,  business,  or  in- 
vestment, or  transportation,  and  not  for  the  use  of  the  pas.-^enger  while 
traveling,  is  not  luggage,  within  Civ.  Code  Cal.  §  21S1,  which  defines 
luggage  as  any  article  for  the  use  of  the  passenger  while  traveling,  or 
for  his  ix^rsonal  equipment.  Pfister  v.  Railroad  Co.,  70  Cal.  109,  11 
Pac.  686. 

4  Orange  Co.  Bank  v.  Brown,  9  Wend.  (N.  Y.)  85. 
i      5  Doyle  V.  Kiser,  6  Ind.  242. 
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dred  pounds,  nor  does  it  give  him  the  right  to  travel 
in  the  baggage  or  express  car  for  the  purpose  of  trans- 
porting such  money.®  So  it  has  been  held  that  bank 
notes,  to  a  considerable  amount,  carried  by  an  attorney 
for  the  purpose  of  meeting  the  exigencies  of  a  case 
about  to  be  tried,  are  not  baggage.^ 

§  599.     SAME— DUTY  TO  DISCLOSE  VALUE. 

Where  articles  in  a  passenger's  trunk  are  in  fact  bag- 
gage, within  the  rules  heretofore  laid  down,  no  obliga- 
tion rests  on  him  to  disclose  their  value,  in  the  absence 
of  statutory  provisions,  or  of  any  regulations  by  the  car- 
rier requiring  such  disclosure.  On  this  subject  the  su- 
preme court  of  the  United  States  has  said:  "In  the 
absence  of  legislation  limiting  the  responsibility  of  car- 
riers for  the  baggage  of  passengers;  in  the  absence  of 
reasonable  regulations  upon  the  subject,  by  the  carrier, 
of  which  the  passenger  has  knowledge;  in  the  absence 
of  inquiry  of  the  passenger  as  to  the  value  of  the  ar- 

6  Pfi.ster  V.  Railroad  Co.,  70  Cal.  169,  11  Pac.  686,  The  fact  that 
such  passenger  is  a  county  treasurer,  charged  with  the  public  duty  of 
carrying  the  money  to  the  s,tate  treasurer,  does  not  alter  the  rule, 
though  the  railroad  company  had  for  many  years  previously  acqui- 
esced in  such  practice,  and  accepted  him  as  passenger,  with  knowledge 
that  he  had  the  money  with  him.  Nor  is  such  county  treasurer  a 
public  messenger,  within  the  meaning  of  Act  Cal.  April  4,  1864,  re- 
quiring the  Central  Pacific  Railroad  to  carry  such  passengers  over 
its  road  free  of  charge.  Id.  $87,000  in  gold,  silver,  ore,  and  bullion, 
is  not  baggage,  which  a  passenger  is  entitled  to  have  carried  free  of 
charge;  and,  if  he  takes  such  an  amount  of  money  on  a  train  with 
him,  the  company  is  entitled  to  ask  and  to  receive  the  regular  freight 
rate  on  such  property .     Hutchings  v.  Railroad,  25  Ga.  61. 

^  Phelps  V.  Railroad  Co.,  19  C.  B.  (N.  S.)  321,  34  Law  J.  C.  P.  259. 
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tides  carried,  under  the  name  of  bagj^agje,  for  liis  per- 
sonal use  and  convenience  when  traveling;  and  in  the 
absence  of  conduct  upon  the  part  of  the  passenger,  mis- 
leading the  carrier  as  to  the  value  of  his  baggage, — 
the  court  cannot,  as  matter  of  law,  declare  that  the 
mere  failure  of  the  passenger,  unasked,  to  disclose  the 
value  of  his  baggage,  is  a  fraud  upon  the  carrier,  which 
defeats  all  right  of  recovery."  ^ 

§  600.  SAME— PROPERTY  OF  THIRD  PERSONS. 

Since  the  term  "baggage"  includes  only  such  articles 
as  are  reasonably  necessary  for  the  comfort  and  conven- 
ience of  the  passenger,  it  follows  that  the  carrier  is  not 
responsible  as  insurer  for  the  property  of  third  persons 
carried  by  the  passenger.  Thus  a  carrier  is  not  liable 
for  the  loss  of  a  passenger's  money  which  he  put  into 
the  valise  of  a  fellow  passenger,  who  delivered  the  va- 
lise containing  such  money,  together  with  his  own,  and 
also  his  wearing  apparel,  into  the  carrier's  custody.^ 
So  the  owner  of  a  portmanteau,  who  allows  his  servant 
to  carry  it  by  train  as  his  own,  the  servant  taking  and 
paying  for  his  ticket,  and  the  owner  traveling,  not  on 
that  train,  but  on  a  later  one,  cannot  maintain  an  action 
against  the  company  for  the  loss  of  tbe  portmanteau.^ 

§  r)99.    1  New  York  Cent.  &  H.  R.  R.  Co.  v.  Fraloflf,  100  U.  S.  24. 

§  GOO.    1  Dun'ap  v.  Steamboat  Co..  US  IMass.  371. 

2  Becher  v.  Railway  Co.  (1870)  L.  R.  5  Q.  B.  241.  But  in  Meux  v. 
Railway  Co.,  14  Reports,  (i20,  it  was  held  tbat  a  master  coiikl  maintain 
an  action  of  tort  where  his  property,  though  transported  as  the  bag- 
gage of  his  servant,  is  injured  by  the  negligence  of  the  railway  com- 
pany while  in  its  custody. 
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So  ladies'  jewelry  carried  by  a  man  in  his  trunk  is  not 
part  of  his  baggage,  though  not  intended  for  trade,  gift, 
or  speculation;  and  the  carrier  is  not  liable  for  its  loss, 
if  it  had  no  knowledge  of  the  contents  of  the  trunk/ 
Kor  is  a  sacque,  muff,  and  silver  napkin  ring  baggage 
when  carried  in  the  trunk  of  a  gentleman  traveling 
alone/  Neither  are  presents  intended  for  friends,  and 
Masonic  regalia  and  engravings/ 


§  601.     SAME— PASSENGER  TO  ACCOMPANY. 

It  would  seem  that  it  is  implied  in  the  contract  of  car- 
riage that  the  baggage  and  the  passenger  go  together. 
The  fare  paid  by  the  passenger  to  the  carrier  is  the  com- 
pensation for  his  carriage,  and  for  the  transportation  at 
the  same  time  of  such  baggage  as  he  may  require  for 
his  personal  convenience  and  necessity  during  his  jour- 
ney. For  personal  wearing  apparel  subsequently  for- 
warded by  his  direction  the  carrier  is  not  liable  as  a 
carrier  of  baggage,  in  the  absence  of  any  special  agree- 
ment.^ It  has  been  held,  however,  that  where  a  pas- 
senger who  has  paid  his  fare  is  unable  to  procure  his 
baggage  in  time  to  be  transported  on  his  train,  and  the 
station  agent  agrees  to  forward  it  on  the  next  train,  the 
company  is  liable  for  the  safety  of  the  baggage  as  com- 

8  Metz  V.  Railroad  Co.,  S5  Cal.  329,  24  Pac.  610. 

4  Chicago,  R.  I.  &  P.  R.  Co.  v.  Boyce.  73  111.  510. 

5  Nevins  v.  Steamboat  Co.,  4  Bosw.  (N.  Y.)  225.  A  "spring  horse," 
■weighing  78  pounds,  and  measuring  44  inches  in  length,  is  not  lug- 
gage, though  not  intended  as  mercliandise,  but  purchased  by  the  pas- 
senger as  a  present  for  a  child.  Hudston  v.  Railway  Go.  (1869)  L.  R. 
4  Q.  B.  366. 

§  601.    1  Wilson  V,  Railway,  56  Me.  60. 
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mon  carrier  after  it  receives  the  baggage  and  under- 
takes to  transport  it."  So  it  has  been  held  that  a  rail- 
road company  is  not  bound  to  transport  baggage  on  the 
train  on  which  the  passenger  takes  passage,  but  its  ob- 
ligation is  to  ship  the  baggage  within  a  reasonable  time 
after  it  has  been  received  and  checked.^  So  the  fact 
that  a  husband  is  obliged  to  leave  the  baggage  for  him- 
self and  family  in  charge  of  his  wife,  and  that  he  takes 
a  different  train  from  the  one  transporting  them  and 
the  baggage,  does  not  deprive  it  of  its  character  as  bag- 
gage, so  as  to  prevent  his  suing  for  its  loss.  The  rela- 
tionship existing  between  husband  and  wife  is  of  such 
an  intimate  and  confidential  character  that  she  may 
properly  be  regarded  as  representing  him  under  the 
circumstances.'* 

But  the  authorities  which  deny  that  a  trunk  is  bag- 
gage when  not  accompanied  by  the  passenger  hold  that 

2  Warner  v.  Railroad,  22  Iowa,  166.  The  fact  that  a  passenger 
does  not  ride  on  the  train  on  which  his  baggage  is  being  transported 
does  not  relieve  the  company  from  liability  for  its  loss.  Logan  v. 
Railroad  Co.,  11  Rob.  (La.)  24.  A  steamboat  is  liable  for  the  loss 
of  baggage,  though  the  passenger  did  not  accompany  it.  Block  v. 
The  Trent,  18  La.  Ann.  664.  Under  7  «&  8  Vict.  c.  8.5,  amending  5  &  6 
Vict.  c.  55,  §  20,  which  requires  railroad  companies  to  carry  ofiicers 
and  soldiers  of  the  army,  with  their  lug.;age,  stores,  etc.,  and  which 
fixes  the  compensation  for  "public  luggage"  so  carried  at  two  pence 
per  ton  per  mile,  the  railroad  cojiipany  is  bound  to  carry  the  public 
luggage  of  a  battalion  at  tlio.se  terms,  though  only  a  few  of  tlie  soldi-n-s 
accompany  it,  and  no  matter  what  may  be  the  disprcjportion  between 
the  amount  of  luggage  and  the  number  of  the  forces  in  charge  of  it. 
Attorney  General  v.  Great  Southern  &  W.  Ry.  Co.,  14  Ir.  C.  L.  447. 

3  St.  Louis  S.  W,  Ry.  Co.  v.  Ray  (Tex.  Civ.  App.)  35  S.  W.  951. 

4  Curtis  V.  Railroad  Co.,  74  N.  Y.  IIG. 
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the  reception  of  the  trunk  for  transportation  in  sucli  a 
case  imposes  on  the  company  the  obligation  of  a  com- 
mon carrier  of  merchandise.  The  fact  that  no  freight 
is  paid  on  receipt  of  the  trunk  is  immaterial,  since  the 
company  has  the  right  to  charge  freight,  and  detain 
the  trunk  until  it  is  paid.^  Since  the  liabilities  of  a 
common  carrier  of  merchandise  are  in  the  main  iden- 
tical with  those  of  a  common  carrier  of  baggage,  it  is 
not  of  vital  importance  in  which  light  personal  effects 
not  accompanied  by  the  passenger  are  regarded. 

However,  this  principle  applies  only  when  the  pas- 
senger acts  in  good  faith,  and  himself  takes  passage 
over  the  carrier's  route.  A  railroad  company  which  ac- 
cepts baggage  checked  over  its  road  by  a  connecting 
line,  under  the  belief  that  the  passenger  continues  his 
journey  over  its  line,  is  not  liable  for  the  baggage  as  a 
common  carrier  wliere  the  passenger,  instead  of  so  do- 
ing, completes  his  journey  over  a  rival  line.  In  such  a 
case  the  company  is  not  liable  even  as  a  gratuitous 

5  Wilson  V.  Railway  Co.,  57  Me.  138;  Graffam  v.  Railroad  Co.,  67 
Mo.  2.34;  Flahertj'  v.  Greeuman,  7  Daly  (N.  Y.)  481.  Where  a  passen- 
ger's baggage  fails  to  arrive  in  season  to  be  shipped  on  the  vesstl  on 
which  he  takes  passage,  and  he  sails  without  it,  and  it  is  put  on  board 
another  vessel,  a  receipt  or  bill  of  lading  being  given  for  it  by  the 
master  of  another  vessel,  the  case  is  one  of  the  ordinary  shipment  of 
goods  as  freight,  for  whose  safe  delivery  the  vessel  is  liable,  and 
her  owner  is  not  to  be  regarded  merely  as  a  gratuitous  bailee.  The 
Elvira  Harbeck.  2  Blatchf.  336,  Fed.  Cas.  Xo.  4,424.  If  a  trunk  is 
deposited  with  a  carrier  without  being  accompanied  by  a  passenger, 
it  is  received  as  freight,  and  is  liable  to  the  payment  of  ordinary  char- 
ges, and  notice  of  its  delivery  to  the  earlier  and  of  acceptance  must 
be  given,  according  to  the  rules  of  law,  before  any  liability  can  at- 
tach in  case  of  loss.  Wright  v.  Caldwell,  3  Mich.  51. 
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bailee,  and  it  can  be  held  liable  only  in  case  it  willfully 
destroys  the  property.® 

§  602.     MERCHANDISE. 

A  common  carrier  is  not  liable  for  the  loss  of  mer- 
chandise delivered  to  it  by  a  passenger  as  his  person- 
al baggage,  without  notice  that  the  trunk  contained 
merchandise.^  "If  the  owner  undertakes  to  carry  mer- 
chandise in  the  character  of  baggage,  or  to  conceal 
money  in  other  parcels,  and  thus  deprive  the  carrier  of 
his  just  compensation,  such  merchandise  or  money 
must  be  at  his  own  risk,  unless  lost  or  injured  by  the 
wrongful  act  of  the  carrier,  because  they  are  carried 
without  that  reward  which  is  the  foundation  of  the  car- 
rier's contract  to  insure,  and  which  ought  in  justice  to 
be  in  proportion  to  the  risk."  ^ 

On  the  same  principle,  and  for  the  same  reason,  sam- 
ples of  merchandise  carried  by  a  traveling  salesman  in 
his  trunk,  with  a  view  of  enabling  him  to  make  bar- 

6  Beers  v.  Railroad  Co.,  67  Coun.  170,  34  Atl.  541. 

§  602.  1  Great  Ncrtbem  Ry.  Co.  v,  Shepherd  (1852)  8  Exch.  30; 
CahiU  V.  Railway  Co.  (1861)  10  C.  B.  (N.  S.)  154,  aftinned  on  appeal 
13  C.  B.  (N.  S.)  818;  Belfast  &  B.  Ry.  Co.  v.  Keys,  9  H.  L.  Cas.  556: 
Shaw  V.  Railway  Co.,  7  U.  C.  C.  P.  493;  Hamilton  v.  Steamship  Co.,  2 
Russ.  &  C.  352;  Collins  v.  Railroad,  10  Cush.  (Mass.)  506;  Strouss,  y. 
Railway  Co.,  17  Fed.  209;  Simpson  v.  Railroad  Co.  (Sup.)  38  N.  Y. 
Supp.  341.  A  carrier  of  passengers  for  hire  is  bound  to  carry  only 
their  personal  baggage.  Therefore,  if  a  passenger  deliver  to  the  car- 
rier as  baggage  a  trunk  or  valise  containing  merchandise,  not  his  per- 
sonal baggage,  of  which  fact  the  carrier  has  no  notice,  the  carrier  is 
not  liable  for  its  loss,  in  the  absence  of  negligence.  Haines  v.  Rail- 
way Co..  29  Minn.  160,  12  N.  W.  447. 

2  Smith  V.  Railroad,  44  X.  H.  325. 
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gains  for  the  sale  of  goods,  are  not  baggage."  A  trav- 
eler who  presents  to  a  carrier  of  passengers  a  trunk  or 
valise,  such  as  is  commonly  used  for  the  transportation 
of  wearing  apparel,  represents  by  implication  that  it 
contains  only  such  articles  as  are  necessary  for  his  com- 
fort and  convenience  on  the  journey;  and  if,  in  fact,  it 
contains  merchandise,  the  traveler  is  guilty  of  such 
fraud  as  to  absolve  the  carrier  from  the  extraordinary 
liability  of  insurer.  Hence  the  carrier  is  not  liable  for 
the  loss  of  $30,000  worth  of  jewelry  carried  by  a  com- 
mercial traveler  in  his  trunk.* 


§  603.     SAME— CUSTOM  AND  USAGE. 

The  responsibility  as  insurer  in  respect  to  merchan- 
dise carried  as  baggage  cannot  be  created  by  mere  evi- 
dence of  a  custom  of  passengers  to  take  with  them,  and 

3  Hawkins  v.  Hoffman,  6  Hill  (N.  Y.)  586.  A  railroad  company  is 
not  liable  as  insurer  for  the  loss  of  the  trunk  of  a  commercial  traveler 
containing  samples  of  merchandise  owned  by  his  employers,  and 
which  it  checked  as  the  baggage  of  such  agent.  Ailing  v.  Railroad 
Co.,  126  Mass.  121;  Stimson  v.  Railroad  Co.,  98  Mass.  8li;  Southern 
Kan.  Ry.  Co.  v.  Clark,  52  Kan,  398,  34  Pac.  1054;  Pennsylvania  Co. 
V.  Miller,  35  Ohio  St.  541;  Talcott  v.  Railroad  Co.,  66  Hun,  456,  21 
N.  Y.  Supp.  318. 

4  Michigan  Cent.  R.  Co.  v.  Carrow,  73  111.  348.  The  presentation 
of  a  trunk  by  a  passenger  to  a  railroad  company,  to  be  checked, 
amounts  to  a  representation  that  its  contents  are  personal  baggage; 
and,  if  it  contains  a  valuable  stock  of  jewelry,  the  company  will  not 
be  liable  for  its  loss  if  the  passenger  did  not  inform  the  baggage 
agent  as  to  the  actual  contents  of  the  trunk,  and  the  baggage  agent 
did  not  know  what  ihe  trunk  contained.  Humphreys  v.  Perry,  148  U. 
S.  627,  13  Sup.  Ct.  711.  A  traveling  salesman's  trunk,  containing 
jewelry  valued  at  over  .i;20,000.  does  not  become  baggage  by  being 
received  and  checked  as  such,  if  the  railroad  company  had  no  knowl- 
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of  railroad  corporations  to  carry,  similar  packages  as 
personal  baggage,  or  by  evidence  tbat  tbe  package,  de- 
livered by  the  passenger  as  baggage,  is  of  such  form  or 
appearance  as  to  raise  a  doubt  or  suspicion  or  inference 
that  it  contains  merchandise/  The  baggage  agent  will 
not  be  charged  with  knowledge  of  the  contents  of  a 
trunk  from  the  mere  fact  that  it  is  of  a  kind  known  as 
a  jeweler's  trunk,  and  that  it  has  been  the  custom  for- 
jewelry  merchants  to  have  such  trunks  checked  as  per- 
sonal baggage  of  their  agents,  where  there  is  no  evi- 
dence that  the  railroad  companies  or  their  agents  knew 
what  the  trunks  contained.^  It  has  even  been  held  that 
the  fact  that  commercial  travelers  or  others  are  accus- 
tomed to  carry  merchandise  in  passenger  trains  w^ithout 
paying  any  more  than  the  usual  price  of  a  ticket  for  a 
passenger,  even  if  known  to  the  carriers,  will  not  render 
them  liable  for  such  merchandise.  The  travelers  carry 
such  merchandise  at  their  own  risk.  The  established 
rule  of  law,  which  limits  the  responsibility  of  the  car- 
rier, upon  the  contract  implied  by  a  sale  of  a  ticket  to 
the  passenger,  to  the  proper  personal  baggage  of  such 
passenger,  cannot  be  annulled,  and  the  liability  of  the 

edge  of  its  contents.  And  if  an  accident  liapijous  to  a  train,  and  the 
tiunk  and  part  of  its  contents  are  lost  and  destroyed,  the  railroad  com- 
pany does  not  become  guilty  of  a  conversion  of  the  rescued  articles, 
delivered  by  tlie  traveling  man  to  the  conductor,  by  a  refusal  to  deliver 
them  to  him  when  he  makes  a  demand  on  it  for  his  baggage  in  its 
original  form;  the  only  duty  imposed  on  the  company  with  respect  to 
tliem  being  to  keep  them  safely  and  return  them  to  their  owner  on  de- 
mand and  identification.    Wiinsch  v.  Railroad  Co.,  62  Fed.  878. 

§  603.    1  Blumautle   v.  Raihoad  Co.,  127  Mass.  322. 

2  Humphreys  v.  Perry,  148  U.  S.  627,  13  Sup.  Ct.  711,  reversing  39 
Fed.  417. 
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carrier  enlarged,  without  proof  of  an  agreement  to  that 
effect  entered  into  by  the  carrier.^  So  the  fact  that 
other  baggage  masters  had  checked  a  valise,  knowing 
it  to  contain  merchandise,  does  not  render  the  company 
liable  for  its  loss  on  a  trip  where  the  passenger  had  it 
checked  as  baggage  without  informing  the  baggage 
master  of  its  contents.* 

§  604.     SAME— CARRIER'S  DUTY  TO  INQUIRE. 

The  carrier  is  not  bound  to  inquire  as  to  the  nature 
^f  the  contents  of  a  trunk  or  valise  delivered  to  it  by 
the  passenger  for  transportation,  but  has  a  right  to  as- 
sume that  it  consists  only  of  the  personal  baggage  of 
the  passenger.^  This  rule  would  seem  to  hold,  even 
where  the  package  has  the  appearance  of  being  likely  to 
contain  merchandise.^     A  distinction  exists  in  this  re- 

3  .\lling  V.  Railroad  Co.,  126  Mass.  121. 

4  Blumenthal  v.  Railroad  Co.,  79  Me.  550,  11  Atl.  605. 

§  G04.  1  Haines  v.  Railway  Co.,  29  Minn.  160,  12  N.  W.  447;  Doyle 
V.  Kiser,  6  Ind.  242. 

2  Cahill  V.  Railway  Co.,  10  C.  B.  (N.  S.)  154,  affirmed  on  appeal  13 
C.  B.  (N.  S.)  818.  In  this  case,  Erie,  C.  J.,  said:  "It  seems  to  me 
that  it  would  be  introducing  a  most  pernicious  rule  to  hold  that,  if  a 
package  which  from  its  appearance  is  likely  to  contain  merchandise  is 
brought  to  a  railway  by  a  passenger,  the  company's  servants  are 
bound  to  inquire  whether  it  consists  of  what  is  ordinarilj'  understood 
to  be  luggage,  or  merchandise,  at  the  peril  of  being  liable  for  a  loss, 
if  loss  occurs.  *  ♦  *  It  is  said  that  plaintiff  had  no  express  notice 
that  he  ought  to  have  paid  for  the  carriage  of  this  box;  but,  on  the 
other  hand,  the  defendant  had  no  express  notice  that  it  contained  mer- 
chandise for  which  they  were  entitled  to  charge,  and  not  personal  lug- 
gage. What  is  the  contract  into  which  tlie  railway  company  enter  when 
they  receive  a  passenger  with  his  luggage?  Is  it  a  contract  to  carry 
him  safely,  together  with  anything  which  he  may  choose  to  bring  with 
(1462) 
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spect  between  carriers  of  freight  and  carriers  of  pas- 
sengers and  tlieir  baggage.  "Carriers  of  freiglit  re- 
ceive all  kinds  of  packages,  some  valuable  and  others  of 
trifling  value.  This  fact  has  been  held  to  impose  on 
them  the  duty  in  all  cases,  in  the  absence  of  fraud  and 
deceitful  practices,  to  inquire  of  the  shipper  as  to  the 
contents  of  the  package,  if  they  would  protect  them- 
selves in  the  carriage  of  valuable  freights.  It  is  their 
duty  to  receive  all  kinds  of  freight,  whether  of  great 
value  or  otherwise.  The  shipper  is  not  bound,  in  the 
first  place,  to  disclose  the  nature  of  the  contents  of  the 
package,  unless  he  is  inquired  of  concerning  it.  *  *  * 
But  the  rule  is  different  in  regard  to  the  baggage  of  a 
traveler.  As  we  have  seen,  the  fact  the  traveler  pre- 
sents a  parcel  as  baggage,  whether  contained  in  a  trunk 
or  a  satchel,  or  other  convenient  mode  of  carrying  bag- 
gage, it  is  upon  the  implied  representation  it  contains 
only  baggage,  and  the  carrier  is  not  bound  to  inquir<' 
as  to  its  specific  contents.  There  is  no  reason  for  thi' 
adoption  of  any  other  rule.  No  considerations  of  pub- 
lic convenience  require  it.  By  common  custom,  the 
personal  baggage  of  the  traveler  is  carried  without  ex- 
tra charge.  Passenger  carriers  do  not  assume  to  carry 
anything  as  baggage  except  such  things  as  may  be 
necessary  to  the  convenience  and  comfort  of  the  trav- 
eler, and  perhaps  sufficient  money  to  defray  the  ex 
penses  of  the  journey.  This  fact  is  well  known  to  all 
persons  who  seek  passage  in  railway  carriages.  With 
a  great  majority  of  travelers,  the  amount  of  baggage 

him  and  pass  off  as  luggage,  when  in  truth   it  is  not  luggage,  but 
merchandise?    I  think  tliere  was  no  such  contract." 
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carried  is  of  inconsiderable  value.  The  companies  have 
no  arrangements  for  the  carrying  and  safe-keeping  of 
costly  articles.  The  contract  is  simply  for  passage, 
and  the  usual  personal  baggage,  not  exceeding  in 
weight  the  amount  prescribed  by  the  regulations  of 
the  company.  If  this  implied  contract  with  the  carrier 
of  passengers  is  to  be  varied,  modified,  or  enlarged,  it 
must  be  by  direct  notice  of  the  contents  of  the  package 
offered  as  baggage,  which,  in  effect,  would  amount  to  a 
special  contract.  The  company  may  rely  upon  the  rep- 
resentation that  whatever  is  offered  as  baggage  is  that, 
and  nothing  else."  ^ 

But  it  has  been  held  b}^  the  court  of  civil  appeals  of 
Texas  that  the  size  and  character  of  a  commercial  traA - 
eler's  trunk  are  sufficient  to  put  a  baggage  agent  who 
makes  an  extra  charge  for  overweight  on  inquiry  as  to 
its  contents;  and  if  no  inquiry  is  made,  and  the  pas- 
senger resorts  to  no  concealment  or  fraud,  the  carrier 
is  liable  for  the  merchandise  contained  therein.* 

§  605.    SAME— PAYMENT  OF  EXTRA  COMPENSATION. 

The  rule  supported  by  the  weight  of  authority  and  of 
reason  is  that  the  payment  of  an  extra  charge  for  ex- 
tra baggage  does  not  make  the  company  liable  for  the 
loss  of  articles  not  properly  baggage,  where  such  pay- 
ment is  made  wholly  on  account  of  the  excess  in  the 
amount  of  the  articles,  and  not  at  all  on  account  of  the 


«  Miohigan  Cent.  R.  Co.  v.  Carrow,  73  111.  348. 
4  Ft.  Worth  &  K.  G.  Ry.  Co.  v.  I.  B.  Rosenthal  Millinery  Co.  (Tex. 
Civ.  App.)  29  S.  W.  196.     See,  also,  post,  §    606. 
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character  of  the  articles.^  Kor  is  a  railway  company 
liable  for  the  loss  of  an  emigrant's  box,  containing  only 
merchandise,  though  he  offered  to  pay  for  its  transpor- 
tation, if  it  had  no  knowledge  of  the  contents  of  the 
box,  and  assumed  that  they  were  the  personal  baggage 
of  the  passenger.-  In  opposition  to  these  cases,  it  has 
been  held,  however,  that  where  a  passenger  pays  for 
the  extra  weight  of  his  baggage,  which  includes  a 
trunk  containing  12,000  in  siher  coin,  and  also  wearing- 
apparel,  the  carrier  is  liable  for  the  loss  of  the  coin  in 
transit,  though  it  had  no  knowledge  of  the  contents  of 
the  trunk. ^  So  it  has  been  held  that  a  carrier  of  pas- 
sengers who,  in  addition  to  passage  money,  demands 
and  receives  from  a  passenger  compensation  as  freight 
for  the  transportation  of  packages  containing  merchan- 
dise and  baggage,  is  liable,  in  case  of  loss,  for  the  mer- 
chandise as  well  as  the  baggage,  in  the  absence  of 
fraud  or  concealment  on  the  part  of  the  passenger  as 
to  the  contents  of  the  packages.* 

Unquestionably,  a  railroad  company  which  receives 
the  trunk  of  a  passenger,  after  being  advised  that  it  con- 
tains articles  of  merchandise  in  addition  to  ordinary 
baggage,  and  charges  and  receives  for  its  transporta- 
tion, because  of  extra  weight,  a  sum  in  addition  to  the 

§  G05.  1  Sixioner  v.  Railroad  Co.,  23  Mo.  App.  403;  Cincinnati  iV 
C.  A.  L.  R.  Co.  V.  Marcus,  38  111.  219;  Berley  v.  Newton,  10  How.  Prac. 
(N.  Y.)  400. 

2  Lee  V.  Railway  Co.,  36  11.  C.  Q.  B.  350. 

3  Baldraff  v.  Railroad,  Fed.  Ca.s.  No.  794:  Camden  &  A.  R.  Co.  v. 
Baldnuf,  16  Pa.  St.  67. 

4  Stoneman  v.  Railway  Co.,  52  N.  Y.  429,  aftirming  1  Buff.  Super. 
Ct.  280. 
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ordinary  fare,  is  liable  for  the  merchandise  as  well  as 
for  the  baggage  in  case  of  failure  to  deliver.^  So  gold 
dust  carried  surreptitiously  by  a  stage  passenger  is  not 
baggage,  for  the  loss  of  which  the  carrier  is  liable;  but 
if  the  carrier  learns  of  the  fact,  and  charges  for  carry- 
ing the  articles  as  extra  baggage,  then  the  carrier  is 
liable  for  the  value  of  the  articles  in  case  of  loss."  So, 
in  the  case  of  an  immigrant  who  carries  with  her  trunks 
and  other  ordinary  baggage,  and  who  also  turns  over 
to  the  carrier  a  number  of  boxes  of  goods  for  transporta- 
tion, and  who  pays  freight  for  the  weight  in  excess  of 
her  baggage  allowance,  it  would  be  unjust  to  presume 
conclusively  that  the  entire  shipment  was  as  baggage, 
and  that  there  could,  in  case  of  loss,  be  no  recovery  ex- 
cept for  such  articles  contained  in  the  boxes  as  -would 
properly  be  designated  as  necessary  baggage.^ 

5  Perley  v.  Railroad  Co.,  65  N.  Y.  374;  Slonian  v.  Railway  Co.,  67 
N.  Y.  208,  reversing  6  Hun  (N.  Y.)  54G;  Glasco  v.  Railroad  Co.,  30 
Barb.  (N.  Y.)  557.  But  it  lias  recently  been  held  by  the  supreme 
court  of  New  York  that  where  the  samples;  of  a  commercial  traveler 
are  checked  as  baggage  on  a  railroad  over  which  he  takes  passage, 
the  mere  fact  that  he  paid  an  excess  baggage  charge  demanded  be- 
cause the  weight  of  the  trunks  exceeded  the  limits  fixed  for  free  trans- 
portation, and  that  he  informed  the  baggage  agent  that  the  trunks 
contained  samples,  does  not  show  that  the  company  undertook  to 
carry  such  samples  aa  freight,  so  as  to  render  it  liable  to  the  owner 
for  their  loss  or  destruction,  in  the  absence  of  any  showing  that  it 
or  its  agents  were  informed  that  the  samples  were  owned  by  any 
one  else  than  the  passenger.  Talcott  v.  Railroad  Co.,  66  Hun,  456,  21 
N.  Y.  Supp.  31S. 

G  Hellman  v.  Holladay,  1  Woolw.  3G5,  Fed.  Cas.  No.  6,340. 

7  Hamburg-American  Packet  Co.  v.  Guttman,  127  111.  .598,  20  N.  E. 
662.  Where  a  station  agent  receives  a  trunk  as  baggage,  with  knowl- 
edge that  it  contains  a  stock  of  jewelry,  and  without  any  concealment 
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§  606.     SAME— KNOWLEDGE    OF    CARRIER. 

While  tlie  obligation  of  a  carrier  of  passengers  is  lim- 
ited to  ordinary  baggage,  yet  if  it  knowingly  permits  a 
passenger,  either  on  payment  or  without  payment  of 
an  extra  charge,  to  take  articles  as  personal  baggage 
which  are  not  properly  such,  it  will  be  liable  for  their 
loss  or  destruction,  though  without  fault. ^  Where  a 
passenger  presents  to  the  carrier  for  transportation  his 
goods  and  chattels,  and  makes  known  what  they  are, 
or  exposes  them  to  view,  or  packs  them  in  a  way  to  give 
to  any  one  concerned  good  reason  to  understand  and 
know  that  they  are  not  usually  carried  as  baggage,  and 
demands  transportation  of  them  as  his  baggage,  and 

practiced  by  the  passenger  as  to  the  contents  of  tlie  trunk  or  its  value, 
he  is  not  estopped  from  demanding  full  compensation  for  the  trunk 
and  its  contents,  as  though  the  contents  were  in  fact  ordinary  bag- 
gage, and  not  merchandise.     Jacobs  v.  Tutt,  33  Fed.  412. 

§  60G.  1  Oakes  v.  Railroad  Co.,  20  Or.  392,  2G  Pac.  230;  Chicago,  R. 
I.  &  l\  R.  Co.  V.  Conkliu,  32  Kan.  55,  3  Pac.  762,  Lake  Shore  &  M. 
S.  Ry.  Co.  V.  Hochstim,  67  111.  App.  514.  Where  a  passenger,  in- 
tending to  deceive  tlie  railroad  company,  carries  merchandis.e  as  bag- 
gage, he  cannot,  in  case  of  loss,  recover  from  the  company  as  a  com- 
mon carrier;  but  where  the  company,  knowing  it  to  be  merchandise, 
permits  it  to  be  treated  as  baggage,  tlie  fact  that  it  is  merchandise 
will  not  prevent  a  recovery.  Ross  v.  Railroad  Co.,  4  Mo.  App.  5S3.  A 
railroad  company  which,  with  knowledge  of  its  contents,  takes  upon 
a  freight  car,  as  passenger's  baggage,  a  sample  trunlv  containing  val- 
uable merchandise,  is  liable  for  its  loss  while  in  transit.  But  the 
company  is  not  liable  as  a  carrier,  if  the  passenger,  finding  tliat  the 
trunk  is  too  large  to  be  put  in  the  caboose,  on  his  account  and  re- 
sponsibility, and  not  as  a  delivery  to  a  common  carrier,  places  it  in  a 
box  car,  the  company  liaving  no  knowledge  as  to  its  character  and 
contents.     Rider  v.  Railway  Co.,  14  Mo.  App.  529. 
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the  carrier  receives  and  carries  tliem  accordingly,  he 
will  be  responsible  for  them  as  baggage,  notwithstand- 
ing he  was  not  bound  to  accept  and  transport  them  as 
such.  If  he  wishes  to  avoid  responsibility  for  them  as 
baggage,  he  must  refuse  to  receive  them  that  way.^ 
Thus,  where  a  railroad  company  receives  for  trans- 
portation, in  cars  which  accompany  its  passenger  trains, 
property  of  a  passenger  other  than  his  baggage,  in  re- 
lation to  which  no  fraud  or  concealment  is  practiced  or 
attempted  on  its  employes  (such  as  buffalo  robes,  hair 
mattresses,  pillows,  writing  desks,  tables,  statuary, 
and  pictures),  and  for  the  transportation  of  which  and 
of  the  passenger  a  lump  sum  is  paid,  it  assumes  with 
reference  to  the  property  the  liability  of  a  common 
carrier  of  merchandise.^ 

Both  parties  will  be  estopped  from  denying  that 
merchandise  is  baggage,  if  it  was  checked  as  baggage, 
and  accepted  as  such  by  the  company,  with  knowledge 
of  the  facts.  Hence,  where,  in  such  a  case,  the  rail- 
road company  affords  the  traveler  a  reasonable  oppor- 
tunity to  get  the  trunks  on  their  arrival  at  destination, 
and  then  stores  them  in  its  baggage  room,  where  they 


2  Kansas  City,  Ft.  S.  &  M.  Ry.  Co.  v.  McGahey  (Ark.)  28  S.  W.  659. 
Hence,  where  a  passenger,  traveling  witli  his  family,  delivers  to  the 
carrier  as  baggage  two  trunks  and  three  boxes,  containing,  besides 
wearing  apparel,  household  goods  and  tools,  the  carrier  is  liable  for  all 
the  property  a«  merchandise,  if  it  accepts  and  checks  the  same.  The 
effects  contained  in  the  boxes  were  packed  in  such  a  manner  as  to 
indicate  that  they  were  not  carried  as  necessary  personal  baggage  to 
be  used  on  the  journey,  but  as  merchandise  would  be  when  it  reaches 
the  place  of  destination.     Id. 

3  Hannibal  «t  St.  J.  R.  Co.  v.  Swift,  12  Wall.  262. 
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are  destroyed  by  fire  two  days  later,  its  liability  is 
that  of  a  warehouseman,  and  not  of  a  common  carrier 
of  freio'ht.* 

As  to  the  implied  or  apparent  authority  of  a  bag- 
gage master  to  accept  merchandise  as  baggage,  the 
authorities  are  not  quite  uniform.  In  Massachusetts 
it  is  held  that  he  has  no  such  authority.  The  fact  that 
a  baggage  master  knows  that  a  bundle  checked  by  him 
for  a  passenger  as  baggage  is  in  fact  merchandise,  and 
that  similar  articles  of  merchandise  had  theretofore 
been  checked  for  other  passengers  as  merchandise,  does 
not  make  the  railroad  company  liable  for  it  as  a  com- 
mon carrier  of  baggage,  in  the  absence  of  an  agree- 
ment that  it  should  be  carried  as  freight,  or  that  the 
baggage  master  had  authority  to  receive  freight  to  be 
carried  on  a  passenger  train,  ol"  to  bind  the  corpora- 
tion to  carry  merchandise  as  personal  baggage.^  But 
the  weight  of  authority  is  that  if  the  baggage  agent  of 
the  company,  at  the  time  he  received  the  baggage  and 
gave  a  check  for  it,  had  knowledge  that  the  baggage 
contained  merchandise,  and  received  it,  without  ob- 
jection, as  baggage,  and  placed  it  on  the  train,  the 
company  is  liable  for  the  merchandise  as  baggage.'^  So, 
where  a  passenger  is  ignorant  of  the  rules  of  a  rail- 
road company  forbidding  its  agents  to  receive  money 
as  baggage,  and  delivers  to  a  baggage  agent  more  mon- 

*  Hoeger  v.  Railroad  Co.,  63  Wis.  100.  28  N.  W.  4.S5. 

6  Blumantle  v.  Uailioad  Co.,  127  Mass.  322. 

6  Bowler  &  Burdick  Co.  v.  Toledo  &  O.  C.  Ry.  Co..  10  Ohio  Cir.  Ct. 
272;  Toledo  &  O.  C.  R.  Co.  v.  An. bach,  Id.  190.  See,  als(  .  Jacobs  v. 
Tutt,  33  Fed.  412. 
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ey  than  the  carrier  is  required  to  transport  as  baggage, 
and  informs  the  agent  of  the  amount,  the  carrier's  com- 
mon-law liability  as  insurer  will  attach/ 

§  007.     RIGHTS    OF    PASSENGER   AS    TO    PROPERTY 
NOT  BAGGAGE. 

The  fact  that  some  of  the  articles  in  a  trunk  are  not 
baggage  does  not  bar  a  recovery  for  such  as  are  bag- 
gage.' 

As  to  the  duty  of  the  carrier  in  respect  to  articles  not 
baggage,  the  authorities  are  conflicting.  The  weight 
of  authority,  however,  is  in  favor  of  this  proposition: 
Although  the  carrier  is  not  liable  as  insurer  for  the 
loss  of  merchandise  carried  as  baggage,  he  is  liable  as 
bailee  without  reward  for  loss  or  injury  caused  by  his 
gross  negligence;  but  such  negligence  must  be  proved, 


7  Railway  Co.  v.  Berry,  60  Ark.  433,  30  S.  W.  764.  The  court  said: 
"Tlie  l)aggage  master  is  not  out  of  the  scope  of  his  employment  when 
he  receives  more  money  for  transportation  as  baggage  than  by  the 
rules  of  the  company  or  instructions  from  his  employer  he  is  author- 
ized to  receive;  for  the  carrier  does  carry  some  money  as  baggage, 
and  the  agent  whose  business  it  is  to  receive  and  check  baggage  has- 
the  Implied  authority,  by  virtue  of  the  nature  of  his  employment  and 
the  duties  incident  to  it,  to  bind  his  employer,  the  carrier."' 

§  GOT.  1  Dibble  v.  Brown,  12  Ga.  217;  Spooner  v.  Railway  Co.,  23 
Mo.  App.  403;  Bruty  v.  Railway  Co.,  32  U.  O.  Q.  B.  66.  But  in  The 
Ionic,  5  Blatchf.  538,  Fed.  Cas.  No.  7,059,  it  was  held  that  a  passenger 
who,  on  leaving  a  vess'el  at  quarantine,  informs  the  captain  that  his 
trunk  contains  only  clothing,  when  it  contains  in  addition  jewelry  and 
coin,  is  guilty  of  dislionesty,  and  cannot  recover  even  the  value  of 
his  proper  baggage  in  the  trunk.  If  the  truth  had  been  stated,  the 
captain  might,  and  probably  would,  have  protected  his  vessel  from 
loss  by  putting  the  trunk  in  a  place  of  security. 
(1470) 
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and  is  not  to  be  presumed  from  the  mere  fact  of  loss.' 
The  supreme  judicial  court  of  Massachusetts,  however, 
has  held  that  the  carrier  is  not  liable  at  all,  not  even 
for  gross  negligence,  for  the  loss  of  any  articles  not 
baggage.  "He  did  not  agree  to  receive  and  transport 
money  beyond  a  certain  amount,  or  merchandise  of 
any  kind;  and  he  cannot  be  held  liable  for  any,  even 
the  smallest,  degree  of  care,  for  that  which  he  did  not 
agree  to  take  into  his  possession  and  keeping."  ^ 

On  the  other  hand,  it  has  recently  been  held  in  Eng- 
land that,  where  property  is  rightfully  on  the  premises 
of  a  railroad  company,  it  is  bound  to  exercise  care  for 
its  safety.  Thus,  where  part  of  the  ordinary  luggage 
of  a  servant  which  he  is  taking  with  him  as  a  passen- 
ger by  railway  is  the  property  of  the  master,  and  it  is 
injured  while  in  the  custody  of  the  railway  company 
by  its  misfeasance, — as  by  being  negligently  over- 
turned in  front  of  a  train  at  a  station, — the  master  can 
maintain  an  action  of  tort  against  the  company  for  the 
amount  of  the  damage,  notwithstanding  that  the  con- 
tract of  carriage  is  with  the  servant  alone.*     So  it  has 

2  Smith  V.  Railroad,  44  N.  H.  -Sii.j;  Micliijran  Cent.  R.  Co.  v.  Carrow, 
73  111.  348;  Bowler  &  Burdiok  Co.  v.  Toledo  <S:  O.  C.  Ry.  Co.,  10  Ohio 
Cir.  Ct.  272,  282.  A  carrier  is  not  liable  for  the  loss  of  merchandise 
carried  without  its  knowledge  in  the  trunk  of  a  i^asseuger,  even  if  the 
loss  was  caused  by  its  negligence.  Gurney  v.  Railway  Co..  50  Ilun. 
025,  14  N.  Y.  Supp.  321,  attirmed  138  N.  Y.  G38,  34  N.  E.  512.  But  see 
Tole<1o  &  O.  C.  Ry.  Co.  v.  Ambach.  10  Ohio  Cir.  Ct.  490,  Avhore  it  was 
held  that  the  carrier  is  bound  exercise  ordinary  care  in  respect  to  such 
property. 

3  Dunlap  V.  Steamship  Co.,  98  Mass.  371. 
*  Meux  V.  Railway,  14  Reports,  620. 
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been  held  in  Ohio  that  the  carrier,  by  taking  propprty 
not  baggage  into  his  charge,  and  putting  it  into  his 
warehouse  for  safe-keeping,  assumes  the  relation  to  it 
of  au  ordinary  bailee,  and  he  is  bound  to  take  such  care 
of  the  property  as  a  man  of  ordinary  prudence  would 
of  his  own,  under  the  circumstances." 

§  608.     DURATION  OF  LIABILITY  AS  INSURER. 

The  liability  of  a  common  carrier  as  insurer  of  the 
passenger's  baggage  attaches  on  the  delivery 
of  the  baggage  to  it  for  transportation,  within 
a  reasonable  time  before  the  departure  of  the 
next  conveyance  for  the  passenger's  destination, 
and  continues,  not  only  during  the  transporta- 
tion, and  until  the  arrival  of  the  baggage  at 
destination,  but  until  the  passenger  has  had 
a  reasonable  opportunity  to  remove  it. 

§  609.     WHEN  LIABILITY  BEGINS. 

A  common  carrier  is  liable  for  baggage  from  the 
time  when  it  is  delivered  to  him  for  transportation  by 
a  passenger  who  intends  to  proceed  with  the  next  con- 
veyance departing  to  his  destination.^  Hence,  where 
a  passenger,  at  about  noon,  delivers  his  baggage  to  a 
carrier,  whose  conveyance,  a  steamboat,  leaves  at  6 
o'clock  on  the  following  morning,  the  carrier  is  liable 

5  Peunsylvania  Co.  v.  Miller,  35  Ohio  St.  541. 

§   609.    1  Camden   &  A.   R.   &  Transp.   Co.   v.   Belknap,   21  Wend. 
(N.  Y.)  353;    Woods  v.  Deviu,  13  III.  716;    Shaw  v.  Railroad  Co..  10 
Minn.  144,  41  N.  W.  548. 
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for  the  safety  of  the  baggage  while  so  in  his  custody.' 
The  fact  that,  for  the  convenience  of  the  carrier,  the 
passenger  consents  to  some  delay,  and  to  its  storage 
in  the  baggage  room,  where  it  is  destroyed  by  fire  on 
the  following  day,  does  not  take  away  the  liability  as 
common  carrier.^ 

But  where  the  owner  of  a  trunk  leaves  it  with  the 
freight  agent  for  storage  over  night  at  the  freight  de- 
pot, intending  the  next  day  to  take  it  to  the  passenger 
depot,  some  distance  away,  and  to  have  it  checked  as 
baggage,  the  company  is  not  liable  as  common  carrier 
for  the  trunk  while  so  stored;  and,  since  it  received  no 
compensation  for  the  storage  in  the  freight  depot,  it 
was  merely  a  gratuitous  bailee,  liable  only  for  gross 
negligence.* 

§  610.     SAME— NOTICE  TO  CARRIER. 

It  would  seem  that  notice  in  some  form  must  be 
given  the  carrier  of  the  delivery  of  the  baggage  to  it. 
But,  with  the  assent  of  a  common  carrier,  the  baggage 
of  travelers  may  be  left  at  a  railway  station  without 
notice  to  it  or  its  agents;  and  such  assent  may  be  im- 
plied from  the  course  of  business  or  custom  of  the  car- 

2  Camden  &  A.  R.  &  Transp.  Co.  v.  Belknap,  21  Wend.  (N.  Y.)  3r)3. 
But  in  Goodbar  v.  Railway  Co.,  58  Mo.  App.  434,  it  was  Held  that  a 
carrier  is  liable  as  carrier  only  for  pa.ssenger's  baggage  which  is  left 
with  him  for  immediate  transportation;  and,  where  baggage  is  de- 
posited at  the  depot  in  the  evening  for  transportation  the  next  morn- 
ing, the  liability  for  its  destruction  by  fire  during  tlie  night  is  merely 
that  of  a-warehouseman. 

3  Shaw  V.  Raih-oad  Co..  40  Minn.  144.  41  N.  W.  51S. 
•4  \an  Gilder  v.  Railroad  Co.,  44  Iowa,  o-iii. 
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rier/  Where  there  is  evidence  as  to  the  existence  of 
buch  a  custom,  the  question  whether  or  not  it  has  been 
established  is  for  the  jury.'  An  expressman's  act  in 
leaving  a  passenger's  trunlv  at  a  station,  and  in  calling 
the  attention  of  the  station  agent  to  it,  coupled  witb 
the  station  agent's  reply  that  it  is  "all  right,"  and  the 
aivino-  of  directions  to  some  men  to  take  care  of  it,  con- 
stitute  a  sufficient  delivery  to  charge  the  company  with 
liability." 

§  611.     SAME— PURCHASE  OF  TICKET. 

The  fact  that  the  passenger  has  not  purchased  a 
ticket  wh9n  baggage  is  delivered  to  the  carrier  to  be 
transported  a  few  hours  later  does  not  relieve  it  from 
responsibility  as  a  common  carrier  of  baggage.  To 
render  the  carrier  liable  for  the  baggage,  the  owner 
need  not  have  placed  himself  in  such  situation  that  he 
cannot  withdraw  the  baggage.  The  question  of  lia- 
bility is  determined  by  the  intention  of  the  owner  at 
the  time  he  places  his  baggage  in  the  hands  of  the  car- 
rier's servants.^  There  is  no  reason  Avhy  railway  com- 
panies may  not  receive  baggage  in  advance  of  the  train 
upon  which  it  is  to  be  transported,  and  in  advance  of 
the  purchase  of  a  ticket  or  the  payment  of  fare  by  the 
owner,  and  thus  become  liable  for  its  loss.  They  un- 
doubtedly have  the  right  to  make  reasonable  rules  and 

§  GIO.    1  Green  v.  Railroad  Co.,  38  Iowa,  100. 

2  Green  v.  Railroad  Co.,  41  Iowa.  410. 

3  Rogers  V.  Railroad  Co.,  1  'Jliomii.  &  C.  (N.  Y.)  396;    Id.,  2  Lans. 
(N.  Y.)  2G9. 

§  611.    1  Green  v..  Railroad  Co.,  41  Iowa,  410. 
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ret;ulalions;  and  a  rule  that  a  person  intending;  to  be- 
conje  a  passenger  shall  purchase  a  ticket  or  pay  fare 
before  the  company  receives  and  becomes  responsible 
foi'  his  baggage  is  undoubtedly  a  reasonable  regulation^ 
as  such  a  regulation  secures  good  faith  and  fair  deal- 
ing. But  if  the  compau}'  adopts  no  such  rule,  or  if,, 
having  adopted,  it  adopts  a  practice  or  custom  to  the 
contrary,  or  if,  notwithstanding  such  a  rule,  it  receives 
a  person's  trunk  as  baggage,  trusting  to  his  honesty  to 
purchase  a  ticket  or  passage  upon  the  train  upon 
which  the  trunk  is  to  go,  it  will  be  liable  for  its  loss, 
whether  that  loss  occurs  before  or  after  the  arrival  and 
departure  of  the  traiu,  or  before  or  after  the  purchase 
of  a  ticket  or  payment  of  fare.'^ 

§  612.  SAME  —  AGENT'S  AUTHORITY  TO  RECEIVK 

BAGGAGE. 

A  baggage  agent  acts  within  the  scope  of  his  ap- 
parent  authority  in  receiving  baggage,  and  hence  the 
company  is  bound  by  his  act  in  receiving  it  in  advance- 
of  the  time  permitted  by  a  rule  of  the  company,  if  the 
passenger  was  ignorant  of  the  existence  of  the  rule.^ 
So,  where  a  passenger  intrusts  baggage  to  a  porter  at 
a  railway  station  some  10  minutes  before  the  arrival  of 
the  train,  while  she  goes  to  the  ticket  office,  the  iury 
is  justified  in  finding  that  the  porter  was  acting  with- 
in the  scope  of  his  authority  as  a  servant  of  the  railway 
company  in  receiving  the  baggage,  and  tbat  it  was  not 

«  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Foster.  104  Iiiil.  29.'?,  4  N.  E.  20. 
§  (;V2.     1  Lake  Shore  cV.  M.  S.  Ky.  Co.  v.  Foster,  104  Iiid.  293,  4  N. 
E.  20. 
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intrusted  to  him  personally  to  take  care  of  it  until  the 
arrival  of  the  train,  in  which  latter  event  the  company 
would  not  be  liable  for  its  theft  by  the  porter.^  A  no- 
tice by  the  company  requiring  passengers  to  deposit  in 
the  cloak  room  any  articles  which  they  desire  to  leave 
at  the  station  does  not  apply  to  such  a  case.^  But 
where  a  passenger  misses  his  train,  and  leaves  his  lug- 
gage on  the  platform  in  charge  of  a  porter,  saying  that 
he  would  travel  by  the  next  train,  which  is  to  start  in 
an  hour,  and  then  leaves  the  station,  and  goes  into  the 
billiard  room  of  an  hotel  for  the  interval,  the  luggage 
is  not  in  charge  of  the  porter  in  behalf  of  the  company 
for  carriage,  but  is  watched  by  him  on  his  own  re 
sponsibility,  and  hence  the  company  is  not  liable  for 
its  loss  while  thus  in  the  porter's  possession.* 

^  613.     TERMINATION  OF  LIABILITY. 

A  carrier's  liability,  as  such,  for  a  passenger's  bag- 
gage, continues  during  transportation,  and  for  such  a 
time  thereafter  as  affords  the  passenger  a  reasonable 


2  Gi-eat  Western  Ky,  Co.  v.  Buuch  (1888)  13  App.  Cas.  31.  afflrminii 
17  Q.  B.  Div.  215. 

3  Lovell  V.  Railway  Co.,  45  Law  .T.  Q.  B.  476.  A  passenger  banded 
his  bag  to  a  porter  at  a  railway  station,  stating  liia  destination,  but 
directing  the  porter  not  to  label  it,  as  he  would  take  it  with  him  in 
the  carriage.  The  passenger  then  went  to  get  his  ticket,  and  on  his 
return  the  luggage  was  missing.  Held,  that  there  was  evidence  to 
go  to  the  jury  that  the  bag  was  intrusted  to  the  servant  of  the  railway 
CO  iipany  to  be  carried  as  passenger's  luggage,  and  that  a  nonsuit  was 
^rror.     Leach  v.  Railway  Co.,  34  Law  T.  (.\.  S.)  134. 

*  Welch  V.  Railway  Co.,  34  Wkly.  Rep.  166. 
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opportunity  to  remove  it/  This  is  the  rule,  not  only 
in  this  country,  but  also  in  Enjiland,  and  in  all  the 
British  possessions.  It  is  the  duty  of  a  railway  com- 
pany, with  regard  to  the  baggage  of  a  passenger  which 
travels  on  the  same  train  with  him,  but  not  under  his 
control,  when  it  has  reached  its  destination,  to  have  it 
ready  for  delivery  on  the  platform  at  the  usual  place 
of  delivery,  until  the  owner,  in  the  exercise  of  due  dili- 
gence, can  receive  it;  and  the  liability  of  the  company 
does  not  cease  until  a  reasonable  time  has  been  allow- 
ed the  owner  to  do  so\^ 

In  Illinois  it  is  held  that  the  liability  of  a  railroad 
company  as  common  carrier  for  a  passenger's  baggage 
does  not  cease  after  the  passenger  has  had  a  reason- 
able time  to  remove  it,  unless  the  company  stores  it  in 
a  safe  and  secure  place,  under  charge  of  competent  and 
lawful  servants.^     But,  as  we  shall  hereafter  see,  the 

§  613.  1  Dininny  v.  Railroad  Co.,  49  N.  Y,  54G;  Mortland  v.  Rail- 
way Co.,  81  Hun,  4TS,  30  N.  Y.  Supp.  3021;  Gary  y.  Railroad  Co.,  29- 
Barb.  (N.  Y.)  35;  Chicago,  R.  I.  &  p.  R,  Co.  v.  Boyce,  73  111.  510; 
Chicago  &  A,  R.  Co.  v.  Addizoat,  17  111.  App.  632;  Louisville,  C.  &  L> 
R.  Co.  V.  Mahan,  8  Bush  (Ky.)  184;  Mote  v.  Railroad  Co.,  27  Iowa,  22. 

2  Patscheider  v.  Railway  Co.  (1878)  3  Exch.  Div.  153;  Firth  v.  Rail- 
road Co.,  3G  Wkly.  Rep.  467;  Vineberg  v.  Railway  Co.,  13  Ont.  App.. 
93;  Penton  v.  Railway  Co.,  28  U.  C.  Q.  B.  367;  Brown  v.  Railway  Co.. 
3  Man.  496.  But  in  Richards  v.  Railway  Co.  (1849)  7  C.  B.  >'S  ).  it  was^ 
held  that  the  liability  of  the  earner  of  a  passenger's  lusgage  continues 
until  its  delivery  to  the  passenger  at  destination;  and  where  the  carrior'.s 
servant  undertakes  to  make  a  delivery  by  carrying  the  luggage  from 
the  railway  carriage  to  a  hackney  coach  hired  by  the  passenger,  the 
liability  continues  until  the  baggage  is  in  the  coacli. 

8  St.  Louis  &  C.  R.  Co.  V.  Hard  way,  17  111.  App.  321;  Bartholomew 
V.  Railroad  Co.,  53  111.  227;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Fairclougli 
52  111.  lOU. 
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rule  elsewhere  is  that,  after  the  expiration  of  a  reason- 
able time  to  remove  the  bagga^^.  the  carrier's  liability 
as  insurer  ceases,  and  it  becomes  liable  only  for  negli- 
gence as  a  warehouseman.  But,  since  a  warehouse- 
man would  be  guilty  of  negligence  in  storing  the  bag- 
gage in  an  insecure  place,  the  results  obtained  under 
the  Illinois  rule  probably  do  not  vary  much  from  the 
results  obtained  elsewhere. 

§  614.     SAME— WHAT  IS  REASONABLE  TIME  FOR 
DELIVERY. 

What  constitutes  a  reasonable  time  and  opportunity 
to  call  for  baggage  by  a  passenger  is  a  mixed  question 
of  law  and  fact,  depending  very  much  on  the  facts  of 
each  individual  case.  All  the  circumstances  surround- 
ing the  case  should  be  considered,  including  the  cus- 
tom of  the  company,  and  the  manner  of  transporting 
baggage  from  the  station.^  It  has,  however,  been  held 
that,  when  the  facts  are  undisputed,  what  is  a  reason- 
able time  is  a  question  of  law  for  the  court.^ 

On  this  subject,  the  supreme  court  of  Georgia  ^  has 
recently  said:  "Whatever  may  be,  in  this  respect,  a 
reasonable  time,  it  is  quite  certain  that  the  passenger 
is  not  too  late  in  demanding  his  baggage  if  he  does  so 

§  614.  1  Mote  V.  Railroad  Co.,  27  Iowa,  1*2;  Brown  v.  Railway  Co.. 
3  Man.  496. 

2  Mortlaud  v.  Railway  Co.,  81  Hun,  473,  30  N.  Y.  Supp.  1021;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Boyce,  73  111.  510.  But  in  Gilbooly  v.  Navi- 
gation Co.,  1  Daly  (N.  Y.)  197,  it  was  held  that  what  is  a  reasonable 
time  is  in  all  cases  a  question  of  fact,  and  the  finding  of  the  jury  on 
.that  question  will  not  be  disturbed. 

8  Georgia  R.  &  B.  Co.  v.  Phillips,  93  Ga.  801,  20  S.  E.  646. 
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immediately  after  reaching  his  destination.  On  the 
other  hand,  the  railroad  company  is  also  entitled  to  a 
reasonable  time  within  which  to  deliver  the  baggage. 
What  will  constitute  a  reasonable  time  in  this  respect 
must  necessarily  vary  according  to  the  circumstances. 
In  some  instances,  a  few  minutes  will  be  all  the  time  to 
which  the  company  is  entitled.  In  other  instances,  the 
lapse  of  a  much  longer  period  before  delivering  the 
baggage  would  not  be  unreasonable.  *  *  «  We 
are  satisfied,  however,  that,  during  the  time  within 
which  a  railroad  company-  mav  reasonably  detain  a 
passenger's  baggage,  the  relation  of  carrier  and  pas- 
senger still  exists  between  the  parties,  and  the  lia- 
bility of  the  railroad  company  does  not  become  that  of 
a  mere  warehouseman.  Of  this  there  can  scarcely  be  a 
doubt,  if  the  passenger  himself  has  exercised  due  dili- 
gence in  point  of  time  in  calling  for  his  baggage." 
There  is  no  doubt  of  the  soundness  of  these  proposi- 
tions, but  in  some  of  the  cases  a  more  rigid  rule  is  ap- 
parently laid  down.  It  has  been  said  that  the  reason- 
able time  within  which  a  passenger  must  apply  for  his 
baggage,  when  it  is  transported  by  the  same  train  on 
which  he  himself  travels,  is  directly  after  its  arrival 
and  transfer  to  the  platform,  making  due  allowance  for 
the  confusion  occasioned  by  the  arrival  and  departure 
of  the  train,  and  for  the  delay  necessarily  caused  by  the 
crowd  on  the  platform.*    But,  as  the  cases  considered 

4  Chic-ago  &  A.  R.  Co.  v.  Addizoiit.  17  111.  App.  032;  Ouimit  v.  Hen- 
shaw,  35  Vt.  604;  Galveston,  H.  cV:  S.  A.  Ry.  Co.  v.  Smith,  81  Tex. 
479,  17  S.  W.  133. 
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in  the  next  section  will  show,  it  is  believed  that  this 
is  not  quite  correct  as  a  general  proposition. 

g  615.     SAME— DELAY  FOR  CONVENIENCE    OF    CAR- 
RIER. 

To  relieve  itself  from  its  liability  as  a  common  car- 
rier, it  is  the  duty  of  a  railroad  company  to  have  a  bag- 
gage masterat  hand  to  deliver  baggage  fora  reasonable 
time  after  the  arrival  of  the  train,  and  at  reasonable 
hours  thereafter.^  If  a  passenger  demands  his  bag- 
gage of  the  company  immediately  after  reaching  des- 
tination, and  the  company  refuses  to  deliver  before 
morning,  the  company  is  liable  for  the  destruction  of 
the  baggage  during  the  night  by  an  accidental  fire.^ 
So,  where  a  passenger  demands  his  baggage  within  a 
reasonable  time  after  he  arrives  at  his  destination,  and 
the  company,  having  the  trunk  at  its  depot  at  destina- 
tion, fails  or  refuses  to  deliver  it,  the  company  is  re- 
sponsible to  the  owner  for  its  contents,  although  the 
trunk  was  subsequently  broken  open  and  robbed  with- 

§  615.  1  Diniuny  v.  Railroad  Co.,  49  N.  Y.  546.  Immediately  after 
the  arrival  of  a  train,  the  baggage  master  placed  a  passenger's  trunk 
in  the  depot,  and  went  away.  The  passenger  waited  15  minutes  to 
get  the  trunk,  but  could  find  nobody  to  deliver  it.  Three  hours  later 
she  sent  her  son  to  get  it,  but  the  baggage  master  was  still  absent. 
The  son  then  looked  up  the  baggage  master,  and  got  the  trunk  from 
the  baggage  room;  but,  finding  that  the  driver  and  wagon  employed 
to  get  the  trunk  had  gone,  and  that  no  other  could  be  obtained,  the 
trunk  was  left  in  charge  of  the  baggage  master  for  the  night.  Held, 
that  the  railroad  company  continued  liable  during  the  night  as  a 
common  carrier  of  the 'trunk,  and  was  liable  for  the  loss  of  its  con- 
tents by  burglary  during  the  night.    Id. 

2  Georgia  R.  &  B.  Co.  v.  Phillips,  93  Ga.  SOI,  20  S.  E.  646. 
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out  its  fault. ^  Nor  is  a  railroad  company  relieved  from 
its  liability  as  a  common  carrier  by  tiie  delivery  of  the 
baggage  to  a  warehouseman,  if  no  reasonable  oppor- 
tunity was  in  fact  afforded  the  owner  to  get  it  after  its 
arrival  at  destination.* 

§  616.     SAME— DELAY    FOR  CONVENIENCE    OP    PAS- 
SENGER. 

Where  a  passenger  fails  to  call  for  his  trunk  on  ar- 
riving at  destination  in  the  evening,  and  leaves  it  in 
the  hands  of  the  company  overnight,  without  any  ar- 
rangement with  it,  the  company  is  not  liable  as  insurer 
for  the  safety  of  the  baggage  during  the  night.^     In 

3  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Morrison,  34  Kan.  502,  9  Pac. 
22.").  "The  liability  of  the  railroad  company  was  co-extensive  with 
its  caistody  of  the  trnnlv,  and  continued  until  it  was  safely  delivered 
into  tlie  hands  of  its  owner,  if  the  owner  demanded  and  called  for  the 
trunk  within  a  reasonable  time  after  it  reached  destination." 

4  Pennsylvania  Co.  v.  Liveright,  14  Ind.  App.  ~AS,  41  N.  E.  350. 

§  616.  1  Roth  V.  Railroad  Co.,  35  N.  Y.  548;  Wald  v.  Railroad  Co., 
92  Ky.  045,  18  S.  AV.  850;  LouisviUe,  C.  &  L.  R.  Co.  v.  Mahan,  8  Bush 
(Ky.)  184;  Ross  v.  Raih-oad  Co..  4  Mo.  App.  583.  Some  of  the  de- 
cisions of  the  sunrenic  court  of  New  York  are  opposed  to  this  view, 
but  it  would  seem  that  the  decision  of  the  court  of  appeals  ought  to 
settle  the  law  for  that  state.  Thus,  it  has  been  held  that,  where  bag- 
gage arrives  at  destination  between  6  and  7  o'clock  in  the  evening,  a 
delay  in  calling  for  it  until  7  o'clock  the  next  morning  is  not  unrea- 
sonable, especially  where  the  company's  employes  consent  to  retain  the 
liaggage.  Burgevin  v.  Railroad  Co.,  09  Hun,  479,  23  N.  Y.  Supp.  415. 
Where  a  passenger  arrives  at  destination  on  a  Saturday  afternoon, 
and,  being  unable  to  carry  away  his  baggage,  leaves  it  until  thp  next 
Monday  morning,  the  carrier  continues  liable  as  such  during  this  time, 
and  is  responsible  for  its  loss  by  theft  during  the  interval.  Curtis  v. 
Railroad  Co.,  49  Barb.  14S.  Where  the  baggage  arrives  at  destina- 
tion late  at  night,  the  question  whether  the  passenger's  delay  in  call- 
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such  a  case,  a  finding  by  the  jury  that  he  called  for  it 
within  a  reasonable  time  will  be  disregarded  as  against 
the  evidence.^  So  a  railroad  company  is  not  liable  for 
the  loss  of  baggage  by  theft,  without  its  fault,  which 
arrived  and  was  placed  in  its  baggage  room  at  3  p.  m., 
but  which  was  not  called  for  by  the  passenger  until 
9:30  p.  m.^  So,  where  a  passenger  on  a  steamboat  neg- 
lects to  claim  her  trunk  for  17  hours  after  the  arrival 
of  the  boat  at  destination,  during  which  time  the  trunk 
is  destroyed  by  fire  without  any  negligence  on  the  part 
of  the  carrier,  the  carrier  is  not  liable.  The  fact  that 
the  boat  arrives  on  a  Sunday,  and  that  Sunday  labor  is 
prohibited  by  statute,  does  not  vary  or  affect  the  ques- 
tion of  the  carrier's  liability.*  So,  where  the  manager 
of  a  theatrical  company,  having  in  his  possession  the 

ing  for  it  until  the  next  morning  is  unreasonable  is  for  the  jury.  Gary 
V.  Railroad  Co.,  29  Barb.  85. 

2  Vineberg  v.  Railroad  Co.,  13  Ont.  App.  93. 

8  Penton  v.  Railway  Co.,  28  U.  G.  Q.  B.  367.  A  passenger  arrived 
at  her  destination  at  4:25  p.  m.,  and,  finding  no  one  at  the  station  to 
meet  her,  fnformed  the  porter  in  the  company's  employ  that  she  would 
leave  her  luggage  at  the  station  for  a  short  time,  and  then  send  for 
it.  The  porter  replied  that  he  would  take  care  of  it.  At  6  o'clock 
the  same  day,  the  passenger  claimed  her  luggage,  when  one  of  the 
boxes  was  missing.  Held,  that  the  company's  responsibility  as  a 
common  earlier  was  at  an  end  when  the  baggage  was  taken  from 
the  baggage  room  and  placed  at  her  disposal  before  leaving  the  sta- 
tion, that  the  porter  in  volunteering  to  take  care  of  it  was  not  acting 
as  the  company's  servant,  and  that  the  company  was  not  liable.  Hod- 
kinson  v.  Railway  Co.,  14  Q.  B.  Div.  228. 

4  Jones  v.  Transportation  Co.,  50  Barb.  193.  Where  a  passenger 
fails  to  remove  his  trunk  from  a  vessel  for  more  than  a  day  after  its 
arrival,  the  liabilitj^  of  the  vessel  owner  as  common  carrier  ceases,  and 
he  is  hable  only  as  warehouseman.  Van  Horn  v.  Kermit,  4  E.  D. 
Smith  (N.  Y.)  454.  Where  a  passenger  loaves  his  baggage  at  a  depot 
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checks  for  the  company's  bao^ajre,  as  well  as  of  the  in- 
dividual members,  takes  only  the  company's  bag'p:age 
at  destination,  and  leaves  the  balance  on  the  baggage 
car,  on  the  baggage  master's  assurance  that  it  will  be 
safe,  the  company's  liability  as  common  carrier  ter- 
minates.^ The  fact  that  a  passenger  arrives  at  his 
destination  at  11  p.  m.,  and  that  there  are  no  vehicles 
at  the  depot,  does  not  excuse  his  delay  in  removing  the 
baggage  until  the  next  morning,  where  there  are  ve- 
hicles in  the  city,  a  mile  from  the  depot.' 

§  617.     SAME— DELIVERY    ACCORDING    TO    CUSTOM. 

The  question  as  to  what  is  a  reasonable  time  within 
which  a  passenger  should  demand  his  baggage  depends 
at  times  on  the  custom  established  by  the  carrier. 
Thus,  where  the  custom  of  a  depot  company  in  a  largi^ 
city  is  to  postpone  delivery  of  baggage  for  two  hours 
after  the  arrival  of  a  train,  the  liability  as  insurer  ex- 
ists for  baggage  stolen  during  that  time,  though  the 
passenger  failed  to  call  for  it  until  the  next  day.^  So, 
where  baggage  arrives  at  7:40  p.  m.,  and  it  is  usual  for 
the  station  agent  to  lock  up  for  the  night  at  8  p.  m., 
and  the  custom  is  to  leave  baggage  arriving  on  the 
7:40  train  until  the  following  morning,  the  questipu 
whether  a  demand  for  the  baggage  the  following  morn- 

for  more  than  24  hours  after  his  arrival,  the  company  is  not  liable  for 
its  loss  by  theft.     Holdridge  v.  Railroad  Co.,  56  Barb.  191. 

6  Mortland  v.  Railway  Co.,  81  Huu,  473,  30  N.  Y.  Sui)i).  1021. 

6  Kansas  City,  Ft.  S.  &  M.  Ry.  Co.  v.  McGahey  (Ark.i  38  S.  W.  659. 

§  617.     1  Jacobs  V.  Tutt,  33  Fed.  412. 
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ing  was  made  within  a  reasonable  time  is  for  the  jury; 
and,  if  they  find  it  was,  the  company  is  liable  for  the 
accidental  destruction  of  the  bao-ffage  during  the  night 
by  fire.-  Where  a  steamboat  arrives  at  destination  at 
about  10  o'clock  at  night,  and  it  appears  that  passen- 
gers and  their  baggage  frequently  remain  on  board 
during  the  night,  the  steamboat  owners  continue  lia- 
ble as  common  carriers  of  baggage  during  the  nicrht, 
and  until  the  passenger  has  had  a  reasonable  oppor- 
tunity to  remove  it  next  morning-.^ 

Where  it  is  the  custom  of  common  carriers  to  allow 
the  baggage  of  passengers  to  be  taken  in  charge  by 
servants  in  their  employ,  to  be  delivered  by  them  in  a 
certain  place  and  in  a  certain  manner,  they  will  be  lia- 
ble for  loss  of  baggage  arising  from  the  neglect  of  their 
employes  to  deliver  according  to  custom/  Thus,  where 
it  is  customary  for  porters  in  the  employ  of  a  railroad 
company  to  assist  passengers  to  obtain  cabs  within  the 
station,  and  to  place  their  luggage  therein,  the  com- 

2  George  F.  Ditmnn  Boot  &  Shoe  Co.  y.  Keokuk  &  W.  Ry.  Co.,  91 
Iowa,  416,  59  N.  W.  2.j7. 

3  Powell  V.  Myers.  26  Wend.  (N.  Y.)  591.  Where  a  steamer  on  an 
inland  river  arrives  at  her  port,  a  large  city,  at  9  o'clock  at  night,  the 
captain  has  the  implied  authority  to  invite  or  permit  passengers  to 
remain  on  board  until  morning:  and  the  voyage  is  not  ended  until 
passengers  wlio  remain  on  board  under  such  permission  have  had  a 
reasonable  time  the  next  morning  to  leave  the  boat  and  to  remove 
their  baggage.  Hence  the  steamboat  owners  are  liable  as  common 
carriers  for  the  destruction  of  such  a  passenger's  liaggage  diu'ing  the 
night  by  the  burning  of  the  boat.  Prickett  v.  Anchor  Line,  lo  Mo. 
App.  436. 

4  Fi^lior  V.  Geddes,  15  La.  Ann.  14. 
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pauy's  liability  as  carrier  continues  until  the  luggage 
is  placed  in  tlie  cab.^ 

§  618.     SAME— MISTAKE. 

A  passenger  should  not  prolong  the  strict  and  rigid 
liability  of  a  railroad  company  as  a  common  carrier 
longer  than  is  reasonably  necessary  under  the  circum- 
stances and  exigencies  of  the  particular  case,  or  for  any 
purpose  of  his  own  convenience.  If  a  passenger  is  no- 
tified that  his  baggage  has  not  arrived  on  the  train  he 
came  on,  and  he  gives  no  directions  concerning  it,  and 
no  information  to  identify  himself,  so  notice  of  its  ar- 
rival can  be  given,  it  is  his  duty  to  make  inquiry  for  it 
the  first  convenient  opportunity  after  the  arrival  of 
the  next  train,  and  within  a  reasonable  time.^  Nor  is 
the  failure  of  a  passenger  to  call  for  his  luggage  with- 
in a  reasonable  time  after  the  arrival  of  his  train  ex- 
cused by  his  belief  that  it  is  not  on  that  train,  if  it  was 
in  fact  there.^  So,  where  a  passenger,  on  alighting 
from  a  train,  takes,  by  mistake,  a  portmanteau  belong- 
ing to  some  one  else,  which  he  sees  on  the  platform, 
and  drives  with  it  a  mile  to  his  house,  when  he  discov- 
ers his  mistake,  and  returns  to  get  his  own,  the  com- 
pany is  not  liable  as  common  carrier  for  its  loss  during 
the  interval,  since  he  has  had  a  reasonable  time  to  get 
it.^ 

5  Butcher  v.  Railway  Co.  (1855)  10  C.  B.  i:\. 

§  018.     1  Chicago  *:  A.  K.  Co.  v.  Addizoat,  17  III.  App.  <'>32. 

2  Brown  v.  Railway  Co.,  i?  Man.  4!J(>. 

8  Firth  V.  Railroad  Co.,  30  Wldy.  Rep.  107. 
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But  where  a  passenger's  baggage  is  carried  to  a  point 
not  liis  destination  by  the  carrier's  mistake,  tlie  car- 
rier's liability  as  such  is  not  terminated  by  storing  the 
baggage  in  its  baggage  room  at  that  place.* 

55  619.     SAME— PASSENGER    STOPPING  AT  INTERME- 
DIATE STATION. 

Unless  the  carrier  is  itself  at  fault,  the  passenger 
cannot,  for  purposes  of  his  own  convenience,  or  by  rea- 
son of  any  inevitable  accident  to  himself,  be  permitted 
to  extend  the  strict  and  rigid  liability  incident  to  com- 
mon carriers  in  respect  to  baggage  after  it  has  readied 
his  destination.  Hence,  the  fact  that  a  passenger  on 
a  railway  is  taken  sick,  and  is  given  a  lay-over  ticket, 
so  that  he  does  not  reach  his  destination  as  soon  as  his 
baggage,  will  not  have  the  effect  of  extending  the  lia- 
bility of  the  carrier  as  insurer  beyond  what  it  would 
otherwise  be,  and  prevent  the  liability  of  warehouse- 
man from  attaching.^  Nor  does  the  granting  of  a  stop- 
over privilege  cast  any  obligation  on  the  carrier  to  un- 
load the  passenger's  baggage  at  the  stop-over  station; 
and  it  is  not  liable  for  the  destruction  of  the  baggage 
at  destination  without  any  fault  on  its  part.- 

But  where  through  passengers  are  permitted  to  stop 
overnight  at  an  intermediate  point,  the  fact  that  one 
of  them  takes  her  baggage  to  the  hotel  does  not  break 
the  continuity  of  the  bailment,  so  as  to  relieve  the  car- 

4  Toledo,  W.  &  W.  R.  Co.  v.  Hammond,  33  Ind.  379. 
§  619.     1  Chicago,  R.  I.  &  P.  R.  Co.  v.  Boyce,  73  111.  510. 
2  Howell  V.  Railway  Co.,  92  Hun,  423,  36  N.  Y.  Supp.  544. 
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rier  from  liability  for  its  loss  while  boing  transport- 
ed the  next  day.^  So,  where  a  passenger  on  a  steam- 
boat, holding  a  ticket  entitling  him  to  transportation 
to  the  city  of  New  York,  leaves  the  vessel  at  the  quar- 
antine station  in  the  port  of  New  York,  the  steamboat 
owner,  in  the  absence  of  an  offer  to  deliver  his  baggage 
at  quarantine,  continues  liable  therefor  until  the  end 
of  the  journey  at  the  city  of  New  York,  and  for  a  rea- 
sonable time  thereafter.* 

§  620.     SAME— DEATH  OF  PASSENGER   DURING 
VOYAGE. 

Where  a  passenger  dies  on  shipboard,  the  delivery 
of  his  effects  to  his  administrator,  appointed  by  the 
court  of  another  state,  discharges  the  master  of  the  ves- 
sel.^ A  contract  for  the  conveyance  of  passengers  has 
been  held  to  be  governed  by  the  law  of  the  place  where 
it  is  made,  and  not  by  that  of  the  shipowner's  domicile. 
And  where,  by  the  laws  of  that  place,  the  captain  must 
make  an  inventory  of  the  effects  of  a  passenger  who 
dies  on  board,  and  deliver  them  at  the  place  of  destina- 
tion, the  owner  of  the  vessel  is  absolutely  bound  for  the 
delivery  of  the  passenger's  effects,  of  which  the  cap- 
tain took  possession,  though  they  consist  in  part  of  a 
large  sum  of  money,  of  which  no  notice  was  given  by 
the  passenger  when  he  got  on  board. ^ 

8  AVilson  V.  Railroad  Co.,  21  Grat.  (Va.)  0.j4,  c.Go. 
*  Gilbooly  v.  Navigation  Co.,  1  Daly  (N.  Y.)  VM. 
§  (520.     1  Walker  v.  Goslee,  11  La.  Ann.  ys'J. 
s  Malpica  v.  McKowu,  1  La.  24S. 
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§  621.     LIABILITY  AS  WAREHOUSEMAN. 

After  a  passenger  has  had  a  reasonable  time  to 
remove  his  baggage  at  destination,  the  carrier 
is  bound  to  use  ordinary  care  for  its  safety  and 
preservation. 

If  a  passenger  does  not  call  for  his  baggage  on  ar- 
rival, the  company  cannot  leave  it  unqared  for,  or  aban- 
don it.  Its  strict  responsibility  as  a  carrier  will  cease 
after  a  reasonable  time  has  elapsed  to  enable  the  own- 
er to  claim  it;  and  a  modified  liability,  like  that  of  a 
warehouseman,  will  supervene,^  This  obligation  is 
not  a  new  and  independent  obligation,  arising  from  the 
unprovided-for  and  accidental  circumstance  of  the 
property  being  left  in  the  hands  of  the  carrier,  but  is 
imposed  by  the  contract  of  carriage." 

The  obligation  of  the  carrier  as  warehouseman  is  to 
take  common  and  reasonable  care  of  the  property  in- 
trusted to  its  charge,  and  exercise  towards  it  such  dili- 
gence as  men  usually  exert  in  resoect  to  their  own  con- 
cerns.^    What  is  such  care  and  diligence  is  usually  a 

§  G21.  1  Matteson  v.  Railroad  Co.,  76  N.  Y.  3S1;  Louisville,  C.  & 
L.  K.  Co.  V.  ilahan,  S  Busli  (Ivy.)  184. 

2  Biunell  V.  Kailroad  Co.,  4o  N.  Y.  184.  The  fact  that  the  company 
agrees  to  store  a  passenger's  baggage  for  24  hours  after  its  arrival  does 
not  malie  it  a  gratuitous  bailee  during  this  period,  but  such  storage  is 
to  be  considered  as  paid  for  by  the  payment  of  the  passenger's  fare. 
Nealand  v.  Railroad,  161  Mass.  67,  36  N.  E.  592. 

3  Mote  V.  Railroad  Co.,  27  Iowa,  22;  Warner  v.  Railroad,  22  Iowa, 
166;  Rome  R.  R.  v.  Wimberly,  75  Ga.  816;  Georgia  Railroad  &  Bank- 
ing Co.  V.  Thompson,  86  Ga.  327,  12  S.  E.  640;  Harlow  v.  Railroad 
Co.,  8  Gray  (Mass.)  237.     If  a  passenger  fails  to  call  for  his  baggage 
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question  for  the  jury.  But  the  fact  that  the  depot  at 
which  the  passeuger's  baggage  was  stored  was  con- 
structed of  pine  timber  is  not  evidence  of  negligence 
which  will  make  the  company,  as  warehouseman,  lia- 
ble for  the  destruction  of  the  baagage  by  fire;  the  de- 
pot being  in  a  small  town,  and  not  exposed  to  any  un- 
usual dangers  from  fire/  Nor  is  a  railroad  company 
liable  for  the  theft  of  a  trunk  during  the  night  after 
its  arrival,  where  it  was  stored  in  the  baggage  room 
at  the  depot,  and  the  doors  and  windows  were  locked, 
and  the  burglars  effected  an  entrance  by  breaking  a 
window  pane.^     But  it  is  a  question  for  the  jury  wheth- 

within  a  reasouable  time  after  its  arrival  at  destinntidu.  tlie  company 
should  deposit  the  baggage  in  its  baggage  room,  iu  which  event  its 
responsibility  becomes  that  of  ■n-archousemau,  and  it  must  respond 
in  damages  for  any  neglect  in  that  capacity.  The  baggage  room  need 
not  be  absolutely  burglar  proof,  but  it  must  be  such  a  place  as  a  man 
of  ordinary  prudence  would  use  for  the  storage  of  his  own  goods. 
Kansas  City,  Ft.  S.  &  Id.  R.  Co.  v.  Patten,  3  Kan.  App.  338,  4.5  Pac. 
108.  A  Siteamboat  company  which  places  a  passenger's  baggage  in  a 
warehouse  at  the  termination  of  the  voj^age  is  not  liable  for  the  de- 
struction of  the  baggage  by  a  fire  occurring  without  its  fault  or  that 
of  the  warehouseman.  Laffrey  v.  Grummond,  74  Mich.  18G,  41  N.  W. 
894.  A  passenger's  baggage  was  landed  on  a  pier  from  a  steamer, 
and  the  steamship  company  agreed  to  store  it  for  the  passenger's  con- 
venience for  a  week  or  so.  On  the  day  after  it  was  landed,  and  while 
still  on  the  pier,  it  was  destroyed  by  fire  not  caused  by  the  company's 
negligence.  Held,  that  the  company's  liability  was  merely  that  of  a 
warehouseman,  and  that  it  was  not  liable  for  the  destruction  of  the 
baggage.     National  Line  S.  S.  Co.  v.  Smart,  107  Pa.  8t.  4!)2. 

4  Wald  V.  Railroad  Co.,  92  Ky.  (U5,  18  S.  W.  850.  Xor  is  the  fail- 
ure of  the  agents  in  charge  of  the  depot  to  take  steps  to  prevent  a 
traction  engine  near  the  depot  from  being  moved  by  steam  at  night 
evidence  of  negligence,  if  there  was  no  reasonable  ground  to  appre- 
hend danger  from  escaping  sparks.     Id. 

6  Cohen  v.  Railway  Co.,  59  Mo.  App.  06. 
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er  or  not  it  is  negligence  for  the  company  to  permit  oily 
cotton  waste  to  accumulate  in  a  closet  in  its  baggage 
room,  by  reason  of  which  a  fire  breaks  out  and  de- 
stroys the  baggage."  So,  where  a  station  agent  re- 
ceives a  trunk  in  the  afternoon,  with  knowledge  that 
the  owner  intends  to  take  a  train  the  following  day, 
the  fact  that  the  agent  left  it  on  the  station  platform 
while  at  supper,  instead  of  placing  it  in  the  baggage 
room  provided  for  that  purpose,  will  warrant  the  iury 
in  finding  negligence  which  will  render  the  company 
liable  for  the  theft  of  the  trunk  while  on  the  platform/ 
But  where  a  passenger,  on  alighting  from  a  railroad 
train,  gives  her  hand  baggage  to  the  baggage  master  at 
the  depot,  to  be 'kept  gratuitously  until  called  for,  the 
company  is  not  liable  for  the  baggage  as  common  car 
riw,  but  only  for  gross  negligence  as  a  gratuitous 
bailee.® 

§  622.     SAME— TERMINATION  OP  LIABILITY. 

In  many  of  the  states  statutes  exist  authorizing  rail- 
road companies  to  sell  unclaimed  baggage  after  holding 
it  for  a  certain  length  of  time,  generally  12  months.  A 
sale  pursuant  to  such  a  statute,  of  course,  terminates 
the  company's  liability  as  a  warehouseman;  and  the 
refusal  of  the  company's  storekeeper  to  thereafter  de- 
liver the  baggage  to  the  passenger  on  demand  does  not 
establish  a  conversion.^     It  has  also  been  held  that  the 


6  Nealand  v.  Railroad,  161  Mass.  67,  36  N.  E.  592. 

1  Thompson  v.  Railway  Co.,  59  Mo.  App.  37. 

8  Minor  v.  Railway  Co.,  19  Wis.  40. 

§  622.      1  MeClellan  v.  Wyatt,  26  Abb.  N.  C.  144,  11  N.  Y.  Snpp.  6SG. 
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surrender  of  his  baggage  checks  by  a  passenger  to  the 
baggageman  relieves  the  company  from  liability  both 
as  carrier  and  as  warehouseman,  and  thereafter  it  can- 
not be  held  for  the  misdelivery  of  the  baggage  to  a 
stranger.^ 

§  623.     CONNECTING  CARRIERS  —  LIABILITY   OF 
EACH  AS  TO  ITS  OWN  LINE. 

Where  a  ticket  is  purchased,  good  over  several 
connecting  lines,  and  the  passenger's  baggage 
is  checked  through  to  destination,  and  the  ticket 
is  recognized  as  valid  \vhen  presented  to  the 
different  lines,  each  one  of  the  connecting  car- 
riers is  an  insurer  of  the  baggage  while  on  its 
0"wii  line. 

No  conflict  of  authority  as  to  this  proposition  has 
ever  existed  in  this  country.^  In  England,  however,  it 
was  at  one  time  held  that  a  passenger  could  not  recover 
from  a  connecting  carrier  for  luiigage  lost  on  its  own 
road,  because  his  contract  was  with  the  first  carrier, 
and  no  jirivity  of  contract  existed  between  him  and  the 
connecting  carrier.^  But  this  case  has  been  expressly 
overruled,  and  it  is  now  held  in  England  that  where  a 
railroad  company  sells  a  ticket  to  a  point  beyond  its 
own  line,  and  takes  charge  of  a  passenger's  luggage, 

2  Mattison  v.  Railroad  Co.,  57  N.  Y.  .552. 

§  (>23.  1  Chicago  &  R.  I.  R.  Co.  v.  Fahey,  52  111.  81;  Glasco  v. 
Railroad  Co.,  30  Barb.  (N.  Y.)  5.j7;  McCormick  v.  Railroad  Co.,  4  E. 
D.  Smith  (X.  Y.)  ISl. 

2  Myttou  V.  Railway  Co.  (1859)  4  Hurl.  &  N.  615,  28  Law  J.  Exch. 
385. 
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and  such  luggage  is  delivered  to  the  connecting  line  at 
the  terminus  of  the  first  line,  the  connecting  line  is  re 
sponsible  for  loss  of  or  injury  to  the  luggage  while  in 
its  possession.  By  accepting  the  luggage  for  transpor- 
tation, the  connecting  line  assumes  the  same  obligation 
for  its  safe  delivery  as  though  it  had  directly  contract- 
■ed  with  the  passenger.^  Under  this  rule,  a  connecting 
carrier  is  liable  for  losses  on  its  own  road,  even  though 
the  first  carrier,  under  its  contract  with  the  passenger, 
may  also  be  jointly  liable.* 

On  the  same  principle,  a  railroad  company  is  liable 
for  the  loss  of  a  passenger's  baggage  while  carried  on 
its  train,  though  the  train  is  then  on  the  track  of  an- 
other company,  and  drawn  by  the  engine  of  that  com- 
pan}^,  and  though  the  trunk  was  delivered  to  the  bag- 
gage master  of  that  company.^ 

This  liability  of  a  carrier  of  baggage  to  be  trans- 
ported over  its  own  and  a  connecting  line  continu'es,  at 
least,  until  delivery  to  the  connecting  carrier;  and  the 
fact  that  the  baggage,  on  its  arrival  at  the  connecting 
station,  at  a  depot  which  was  used  by  both  carriers, 
was  taken  in  charge  of  by  their  common  agent,  and 
placed  in  the  baggage  room,  where  it  was  destroyed,  is 
not  sufficient  to  relieve  the  original  carrier  from  lia- 
bility.® So,  where  a  passenger  train  arrives  late  at 
night,  and  it  is  the  usual  course  of  the  company,  on  be- 
ing informed  that  baggage  on  that  train  is  going  on  in 

*  Hooper  v.  Kaihvay  Co.  (1880)  50  Law  J.  C.  P.  103. 
■4  Atchison,  T.  &  S.  F.  R.  Co.  v.  Roach,  ;!5  Kan.  740,  12  Pac.  93. 
«  Jordan  v.  Raihoad  Co.,  5  Cu.'sh.  (Mass.)  O:). 
«  Hj-man  v.  Raihoad  Co.,  G6  Hun,  202.  21  N.  Y.  Snpp.  119. 
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the  morning  by  another  train  over  a  connecting  road,  to 
put  it  in  its  baggage  room,  and  keep  it  for  delivery  in 
the  morning  to  the  servants  of  the  other  road,  when 
called  for  by  the  owner,  and  requested  to  do  so,  its  cus- 
tody of  the  baggage  during  the  night  is  that  of  carrier,, 
and  not  of  warehouseman.^ 

But  where,  by  mistake,  the  bacrgage  of  a  traveler  is 
delivered  by  a  railroad  company  to  a  connecting  line- 
different  than  the  one  on  which  the  passenger  has  taken 
passage,  and  is  accepted  by  such  line,  and  transported 
to  the  traveler's  destination,  such  connecting  line  is 
liable  as  a  warehouseman  while  the  baggage  remains 
in  its  possession,  and  is  bound  to  exercise  ordinary  care 
for  its  safety.* 

^  624.     SAME— LIABILITY  OF  FIRST    CARRIEF 
BEYOND  ITS  LINE. 

By  the  great  -weight  of  authority,  both  in  England 
and  in  America,  the  sale  of  a  through  ticket, 
though,  in  form  a  coupon  ticket,  and  the  check- 
ing of  a  passenger's  baggage  through  to  desti- 
nation, import  a  contract  by  the  first  carrier 
to  transport  the  baggage  through  to  destina- 
tion, and  hence  it  is  liable  as  an  insurer  of  the 
baggage  on  the  connecting  lines.  In  some 
jurisdictions,  ho"wever,  its  liability  terminates 
on  the  delivery  of  the  baggage  to  a  connecting 
carrier. 

T  Ouimit  v.  Pleii.^liaw.  35  Vt.  604,  617. 

8  Fairfax  v.  Railroad  Co.,  73  N.  Y.  1('.7.  attirmiug  43  X.  Y.  Super.  Ct. 
18;  Id.,  (!7  N.  Y.  11,  reversing  40  N.  Y.  Super.  Ct  128,  37  N.  Y.  Super. 
Ct.  rAi). 
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We  have  seen  that,  by  the  weight  of  authority,  the 
liability  of  a  common  carrier  for  the  safety  of  the  per- 
son of  the  passenger  terminates  at  the  end  of  its  line, 
and  is  not  extended  to  that  of  another  company  by  the 
sale  of  a  ticket  to  a  point  on  that  line,  in  the  absence  of 
a  special  contract  or  a  partnership  arrangement  be- 
tween the  two  roads/  This  rule  has  also  been  applied 
to  the  passenger's  baggage  by  some  of  the  American 
courts.  A  railroad  company  receiving  a  passenger  and 
his  baggage  for  transportation  over  its  own  and  con- 
necting roads  is  not  liable  for  losses  beyond  its  own 
line,  in  the  absence  of  a  special  agreement  that  it  will 
be  so  liable.^ 

But  the  great  weight  even  of  American  authority  is 


§  624.    1  Ante,  §  372. 

2  Mauritz  v.  Railroad  Co.,  23  Fed.  7i>o;  Milnor  v.  Railroad  Co.,  53 
N.  y.  364,  affirming  4  Daly  (N.  Y.)  355;  Green  v.  Railroad  Co.,  Id. 
553.  12  Abb.  Prac.  N.  S.  (N.  Y.)  473.  In  an  action  for  the  loss  of  bag- 
gage beyond  the  terminus  of  the  initial  carrier's  route,  it  Is  incumbent 
on  plaintiff  to  prove  a  contract  by  such  carrier  to  transport  beyond 
that  terminus.  A  check  merely  indicating  the  destination  of  the  bag- 
gage, and  the  different  railroads  over  which  it  is  to  pass,  is  not  proof 
of  such  a  contract.  Marniorstein  v.  Railroad  Co.,  13  Misc.  Rep.  32. 
34  N.  Y.  Supp.  97.  In  some  of  the  earlier  New  York  cases,  however, 
a  different  principle  is  announced.  When  a  railroad  company  sells  a 
ticket  to  a  point  beyond  its  line,  and  checks  the  passenger's  baggage 
through  to  destination,  it  is  liable  for  the  loss  of  the  baggage  on  the 
connecting  line.  Buruell  v.  Railroad  Co.,  45  N.  Y.  184;  Cary  v.  Rail- 
road Co.,  29  Barb.  (N.  Y.)  35.  A  passenger  holding  a  ticket  good  over 
several  connecting  lines  retained  the  custody  of  his  valise  until  after 
he  had  arrived  at  the  terminus  of  the  first  caiTier's  road.  He  then  de- 
livered it  to  the  baggage  master,  and  had  it  checked.  Held,  that  the 
fir.st  carrier  was  not  liable  for  its  loss,  in  tlie  absence  of  evidence  that 
the  various  lines  were  co-partners.  Straiten  v.  Raihoad  Co.,  2  E.  D. 
Smith  (N.  Y.)  184. 
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the  other  way.  A  reason  has  been  pointed  out  whv  a 
different  rule  should  prevail  as  to  the  person  of  the 
passenger  and  as  to  his  bagga<;e.  "There  can  never 
be  any  doubt  as  to  the  carrier  by  whose  fault  the  pas- 
senger is  injured  or  the  personal  contract  with  him  vio- 
lated, while,  on  the  other  hand,  there  may  be  the  same 
difficulty  in  ascertaining  the  carrier  at  fault  in  regard 
to  baggage  as  in  the  case  of  ordinary  freight."  ^  It 
has  accordingly  been  held  in  several  American  cases 
that  the  sale  of  a  through  ticket,  for  a  single  fare,  by  a 
railroad  company  to  a  point  on  a  connecting  line,  to- 
gether with  the  checking  of  the  baggage  through  to 
destination,  is  evidence  tending  to  show  an  undertaking 
to  carry  the  passenger  and  baggage  the  whole  distance, 
which,  in  the  absence  of  all  other  circumstances, 
will  make  such  carrier  liable  for  faithful  performance 
and  for  all  loss  on  connecting  lines  the  same  as  its 
own.*      This  is  also  the  rule  in  Canada  and  in  Eng- 

8  Louisville  &  N.  R.  Co.  v.  Weaver,  9  Lea  (Term.)  .38. 

4  Atchison,  T.  &  S.  F.  R.  Co.  v.  Roach,  85  Kan.  740,  12  Pac.  O.'i; 
Illinois  Cent.  R.  Co.  v.  Copeland,  24  HI.  832;  Baltimore  &  O.  R.  Co.  v. 
Campbell,  3G  Ohio  St.  G47;  Hawley  v.  Screven,  62  Ga.  347;  Louisville 
&  N.  R.  Co.  V.  Weaver,  9  Lea  (Tenn.)  38.  In  the  two  cases  last  citeil 
it  was  said  that  checking  the  baggage  through  to  destination  is  a  con- 
tract to  carry  it  to  destination.  But  it  would  seem  that  checking  bag 
gage  is  merely  evidence  of  its  receipt  by  the  can-ier,  and  is  not  the 
contract  to  carry.  See  post,  §  G25.  And  checking  baggage  through 
to  destination  would  seem  to  be  merely  a  device  to  rid  the  passenger 
of  the  necessity  of  looking  after  his  baggage  at  the  end  of  each  of 
the  connecting  i-oads,  and  of  having  it  rechecked.  On  this  subject  the 
New  York  court  of  appeals  has  said:  "Personal  delivery  of  baggage 
to  the  passenger  at  the  end  of  the  transit  on  a  particular  road  has  to  a 
great  extent  been  superseded,  In  case  of  through  passengers  having 
tickets  for  an  entire  route  owned  and  operated  by  separated  but  coa- 
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land."  So,  where  a  railroad  company  enters  into  a  con- 
tract with  a  stagecoach  company  to  convey  passengers 
and  baggage  from  the  terminus  of  the  road  to  a  place 
about  20  miles  away,  and  sells  passengers  through  tick- 
ets to  that  place,  the  railroad  company  is  liable  for  the 
loss  of  a  passenger's  baggage  by  the  stagecoach  com- 
pany, in  the  absence  of  any  limitation  of  liability  on  its 
part.^ 

Of  course,  the  first  carrier  may  expressly  undertake 
to  carry  a  passenger's  baggage  through  to  destination; 
and  in  that  case  there  can  be  no  question  as  to  its  lia- 
bility while  the  baggage  is  on  the  line  of  a  connecting 
carrier.  Thus,  a  steamship  company  operating  a  line 
of  steamers  between  Liverpool  and  the  United  States, 

necting  lines,  by  the  custom  of  the  first  carrier  checking  the  baggage 
to  the  final  destination,  and  delivering  it  at  the  end  of  his  route  to 
the  next  succeeding  carrier,  who  in  his  turn  delivers  to  the  next  car- 
rier, and  so  on  toties  quoties,  until  it  reaches  the  possession  of  the 
last  carrier  on  the  route.  This  general  practice  is  a  matter  of  com- 
mon experience  and  observation,  and  has  so  become  a  part  of  the 
common  knowledge  of  the  community  that  courts  may  take  judicial 
notice  of  its  existeuoe.  It  has  generally  been  adopted  by  reason  of 
its  manifest  utility  and  convenience,  and  the  practice  promotes  the 
mutual  interests  of  the  railroads  and  the  public.  It  may  not  be,  and 
probably  is  not,  a  practice  obligatory  upon  the  railroad  companies, 
and  mutual  arrangements  between  connecting  roads  must  be  made 
before  the  practice  can  be  adopted;  but  the  fact  remains  that  in  moat 
cases  such  arrangements  are  perfected,  and  a  traveler  having  a 
through  ticket  over  connecting  lines  may  reasonably  expect,  on  deliv- 
ering his  baggage  to  the  first  carrier,  to  receive  a  check  relieving  him 
from  the  necessity  of  seeing  to  its  transfer  to  the  several  successive 
lines  of  travel."     Isaacson  v.  Railroad  Co.,  94  N.  Y.  278. 

5  Smith  V.  Railway  Co.,  35  T.  C.  Q.  B.  547.  following  Muschamp  v. 
KailvN  ay  Co..  8  Mees.  &  W.  421. 

6  A^'ilson  V.  Railroad  Co.,  21  Grat.  (Ya.)  054. 

(1496) 


Ch.    40)  BAGGAGE.  §    625 

wliich  sells  a  through  ticket  to  a  passenger  in  Ger- 
many, good  over  the  lines  of  connecting  companies  and 
on  the  steamer,  is  liable  for  the  loss  of  the  passenger's 
baggage  on  one  of  the  connecting  lines,  where  the 
steamship  company's  agent  represented  to  the  passen- 
ger that  it  undertook  the  safe  carriage  of  the  baggage 
over  the  whole  route.'  So,  if  baggage  is  checked  by 
the  first  carrier  over  a  different  connecting  route  than 
that  indicated  by  the  passenger's  ticket,  the  first  car- 
rier is  liable  for  the  loss  of  the  baggage  while  on  the 
connecting  line,  where  the  passenger  has  been  guilty  of 
no  contributory  negligence  in  failing  to  discover  the 
mistake.* 

§  625.     SAME— LIABILITY  OF  CONNECTING  CARRIER 
BEYOND  ITS  LINE. 

A  connecting  carrier  is  not  liable  for  a  passenger's 
baggage  beyond  its  ovT-n  line,  in  the  absence 
of  any  showing  that  the  carriers  concerned  in 
the  transportation  are  partners,  either  inter  se 
or  as  to  third  persons. 

Where  baggage  is  delivered  to  a  carrier  to  be  trans- 
ported over  its  own  and  a  connecting  road,  the  con- 
necting road  is  not  liable  for  its  loss,  unless  the  bag- 
gage came  into  its  possession,  or  unless  the  roads  were 
partners  either  inter  se  or  as  to  third  persons.^    In  sucli 

T  Maskos  V.  Steamship  Co.,  11  Fed.  098. 

8  Isaacson  v.  Railroad  Co.,  94  N.  Y.  278,  reversing  25  Hun  (N.  Y.)  350. 

§  625.  1  Michigan  S.  &  N.  I.  R.  Co.  v.  Meyres,  21  111.  627;  Candee 
V.  Railroad  Co..  21  Wis.  582;  Croft  v.  Rail.cad  Co.,  1  MacArthur  (D. 
C.)  492;    Fursteniitim  v.  Railroad  Co.,  9  Heisk.  (Tenn.)  238;    Kessler 
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a  case,  the  first  companY  either  made  a  through  con- 
tract for  the  entire  route,  or  it  acted  as  agent  for  the 
other  in  selling  the  ticket  and  in  checking  the  baggage; 
and  in  either  view  the  connecting  carrier  would  not  be 
liable  without  proof  that  the  baggage  came  into  its 
possession,  or  that  a  partnership  arrangement  exist e<l 
between  the  roads."  The  sale  of  a  through  ticket  over 
the  route  formed  by  the  connecting  lines  of  several 
railroad  companies,  and  the  checking  of  baggage  to  the 
end  of  the  route,  without  other  evidence  of  the  rela- 
tions of  the  companies,  or  the  basis  upon  which  through 
business  was  done  by  them,  fail  to  show  such  a  com- 
munity of  interest  as  would  make  them  partners  inter 
se  or  as  to  third  persons.^ 

But,  in  Georgia,  it  has  been  held,  in  opposition  to 
these  cases,  tJtiat  where  a  through  ticket  is  issued,  good 
over  several  connecting  roads,  and  the  passenger's  bag- 
gage is  checked  through  to  destination,  the  last  carrier 
is  liable  to  the  passenger  for  its  loss,  though  it  shows 
that  the  trunk  never  came  into  its  possession.  After  it 
has  paid  the  passenger  for  the  baggage,  it  may  reim- 
burse itself  from  the  road  on  whose  line  the  baggage 
was  lost.* 

V.  Railroad  Co.,  61  N.  Y.  538.  affirming  7  Lans.  (N.  Y.)  62;  Atctiison. 
T.  &  S.  F.  R.  Co.  V.  Roach,  35  Kan.  740.  12  Pac.  93. 

2  Kes><ler  v.  Railroad  Co.,  Gl  N.  Y.  538. 

8  Atcliisun.  T.  &  S.  F.  R.  Co.  v.  Roach.  35  Kan.  740.  12  Pac.  93. 

4  Savannah.  F.  &  W'.  Ry.  v.  Mcintosh,  73  Ga.  .532. 
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§  626.     SAME— PARTNERSHIP    AND    JOINT    TRAFFIC 
ARRANGEMENTS. 

As  we  have  already  seen,  the  mere  sale  of  a  through 
ticket  to  a  point  beyond  the  line  of  the  selling  com- 
pany, and  the  checking  of  the  passenger's  baggage 
through  to  destination,  do  not  render  the  various  roads 
over  which  the  passenger  must  travel  to  reach  his  des- 
tination joint  contractors,  so  as  to  make  any  one  of  the 
connecting  carriers  liable  for  the  loss  of  a  passenger's 
baggage,  where  it  appears  that  the  baggage  never  came 
into  its  hands.^ 

But  where  three  separate  railroad  companies,  own- 
ing distinct  portions  of  a  continuous  railroad  between 
two  termini,  run  their  cars  over  the  whole  road,  employ 
the  same  agents  to  receive  baggage  and  sell  tickets,  and 
receive  baggage  to  be  carried  over  the  entire  road,  the 

§  626.  1  See  ante,  §§  372,  625.  See,  also,  Felder  v.  Railroad  Co.,  21  S. 
C.  35.  But  the  supreme  court  of  Iowa  seems  to  have  reached  a  dif- 
ferent conclusion.  A  railroad  company,  selling  a  coupon  ticliet  good 
over  its  own  and  three  connecting  lines,  checked  the  passenger's  bag- 
gage only  to  the  terminus  of  its  own  Une.  At  that  point  the  baggage 
was  rechecked  to  the  passenger's  destination,  and  an  extra  compen- 
sation for  overweight  was  charged  for  the  three  connecting  lines. 
Each  of  the  coupons  bore  the  initials  of  the  company  over  whose 
lines  it  was  good,  and  the  passenger  was  carried  through  on  the  three 
connecting  lines  without  further  rechecking  of  his  baggage.  Held, 
that  there  was  some  evidence  authorizing  the  jury  to  find  that  tlie 
three  connecting  roads  were  jointly  interested  in  the  transportation  of 
the  baggage,  and  jointly  bound  for  its  safe  delivery,  and  tliat  the 
passenger  could  recover  damages  against  all  three  where  his  baggage 
was  delivered  to  him  in  an  injured  condition  at  destination,  without 
proof  as  to  where  tlie  injury  occm-red.  Peterson  v.  Railway  Co.,  81) 
Iowa.  92.  45  N.  W.  573. 
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last  line  is  liable  for  the  loss  of  baggage  received  by  its 
agent  on  the  first  road,  to  be  carried  over  the  whole 
route,  though  it  is  not  shown  that  the  baggage  ever  ac- 
tually came  on  the  portion  of  the  line  owned  by  it.^  So, 
where  several  railroad  companies  arrange  to  send  an 
excursion  train  over  their  roads,  and  the  initial  com- 
pan}'  issues  tickets  good  for  the  whole  distance,  and  its 
agent  refuses  to  give  a  check  for  the  baggage  of  a  pur- 
chaser of  such  ticket,  saying  that  it  will  be  perfectly 
safe  without  it,  and  the  baggage  is  accordingly  put  on 
board  of  the  baggage  car,  Avhich  is  sent  through  the 
whole  distance  in  charge  of  its  agent,  it  is  liable  if  the 
baggage  is  lost  anywhere  on  the  route  beyond  its  own 
line.^  So,  where  a  railroad  company  delivers  all  of  its 
baggage  to  a  union  depot  company,  to  be  cared  for  and 
delivered  to  passengers  on  presentation  of  checks,  it 
makes  the  depot  companj^  its  agent  for  such  purpose, 
and  it  is  liable  for  the  loss  of  the  baggage  while  in  the 
depot  company's  custody,  occurring  before  a  reasonable 
time  for  delivery  has  elapsed.* 

A  tug  or  barge,  licensed  by  the  commissioner  of  im- 
migration in  the  port  of  New  York,  pursuant  to  statute, 
to  transport  immigrants  and  their  baggage  from  the 

2  Hart  V.  Railroad  Co.,  8  N.  Y.  37.  The  owners  of  a  line  of  canal 
boats,  engaged  in  the  business  of  common  carriers  of  passengers  and 
goods,  who  charter  a  boat  to  another  trans,portation  company  tor  a 
single  trip,  retaining  the  charge  of  it,  and  navigating  it  with  their  own 
master  and  crew,  are  liable  to  a  passenger  for  the  loss  of  his  goods 
on  the  passage.     Campbell  v.  Perkins,  Id.  430. 

3  Najac  V.  Railroad  Co.,  7  Allen  (Mass.)  329. 

4  Jacobs  V.  Tutt,  33  Fed.  412;  Ahlbeck  v.  Railway  Co.,  30  Minn. 
424,  40  N.  W.  364. 
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vessel  to  Castle  Garden,  but  employed  by  and  at  the  ex- 
pense of  the  proprietors  of  the  vessel,  is  but  one  of  the 
agencies  by  which  such  proprietors  carry  out  the  con- 
tract for  the  transportation  of  the  passenger  to  jSTew 
York,  and  they  are  liable  for  the  loss  of  the  passenger's 
baggage  while  carried  on  the  tug.^ 


§  627.     LIMITATION    OF    LIABILITY    BY    CONTRACT. 

A  connnon  carrier  of  a  passenger's  baggage  may 
by  express  contract  relieve  himself  from  his 
common-law  liability  as  insurer;  but,  by  the 
■weight  of  authority,  he  cannot  exempt  himself 
from  liability  for  the  negligence  of  himself  or 
his  servants. 

B  Torpey  v.  Williams,  3  Daly  (N.  Y.)  162.  The  c'()mmi.ssiouers  of 
iiniiiigratiooi  are  uot  responsible  for  the  loss  of  baggage  delivered  by 
an  immigrant  on  boa^'d  of  a  ship  in  the  harbor  of  New  York  to  the 
crew  of  a  tng,  to  be  transported  to  Castle  Garden,  although  the  tug 
or  barge  was  licensed  by  them.  Murphy  v.  Commissioners,  28  N. 
Y.  134.  They  do  not  act  for  themselves.  It  is  said  in  that  case,  or 
employ  agents,  servants,  or  clerks  for  their  own  benefit,  but  for  the 
benefit  of  the  community  at  large.  But,  in  the  absence  of  any  con- 
tract on  the  part  of  a  common  carrier  to  carry  a  passenger  and  his 
baggage  to  a  particular  city  or  place  in  the  port  of  destination,  it  nuist 
be  assumed  that  the  carrier  undertook  to  transport  the  passenger  and 
his  baggage  to  the  place  in  the  port  of  destination  fixed  by  the  estab- 
lished usage  and  custom  of  the  carrier;  and  where  the  custom  of  a 
carrier  of  immigrant  passengers  for  the  port  of  New  York  is  to  ter- 
minate the  voyage  at  Iloboken,  opposite  New  York  City,  and  to  land 
all  its  passengers  and  baggage  at  Hoboken,  sucli  carrier  is  not  liable 
for  the  loss  of  a  passenger's  baggage  while  being  transported  from 
Hoboken  to  Castle  Garden,  New  York  City,  on  a  tug  licensed  by  the 
commissioner  of  immigration.     Klein  v.  Packet  Co..  3  Daly  (N.  Y.)  .390. 
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The  power  of  a  common  carrier,  by  express  contract, 
to  exempt  itself  from  liability  as  insurer  is  nowhere  de- 
nied at  the  present  time.'  The  question  as  to  the  car- 
rier's power  to  contract  for  exemption  from  liability  for 
its  negligence  and  that  of  its  servants  has  already  been 
considered,  so  far  as  the  person  of  the  passenger  is  con- 
cerned.'' It  is  believed  that,  wherever  this  power  is  de- 
nied to  the  carrier  as  to  the  passenger's  person, — and  it 
is  denied  in  nearly  all  the  United  States,— the  power  is 
also  by  necessary  implication  denied  so  far  as  the  pas- 
senger's baggage  is  concerned.  In  a  few  of  the  cases 
the  power  has  been  expressly  denied.^      In  England, 

§  627.  1  A  common  carrier  maj%  by  express  notice  brought  home  to 
the  passenger,  exempt  himself  from  the  sti-ict  liability  as  insurer. 
Brooke  v.  Pickwick  (1827)  4  Bing.  218.  A  common  carrier  may  by 
contract  exempt  Itself  from  liability  for  the  loss  of  a  passengei-'s  bag- 
gage not  caused  by  its  negligence.     Laing  v.  Colder,  8  Pa.  St.  479. 

2  See  ante,  c.  28. 

3  A  common  caiTier  cannot,  by  contract,  relieve  itself  from  the  eon- 
sequences  of  its  negligence,  or  that  of  its  sei-vants;  and  tliis  rule  ap- 
plies to  the  case  of  a  passenger  and  her  baggage  transported  under  a 
free  pass.  Mobile  &  O.  R.  Co.  v.  Hopkius,  41  Ala.  486.  See,  also, 
Jones  V.  Voorhees,  10  Ohio,  145.  In  New  York,  it  was  at  one  time 
held  that,  where  notice  is  given  that  all  baggage  is  at  the  risk  of  the 
owner,  such  notice  excuses  the  carrier  from  losses  happening  by  thefr 
or  robbery,  in  addition  to  the  exemptions  from  responsibility  as  com- 
mon carrier,  but  not  from  losses  arising  from  actual  negligence,  or 
from  insufficiency  of  its  machinery  or  vehicles.  Camden  &  A.  R.  & 
T.  Co.  V.  Bin-ke,  13  Wend.  (X.  Y.)  611.  But  in  New  York  the  car- 
rier may  now  contract  against  its  servant's  negligence.  See  ante. 
§  391.  The  fact  that  a  ship  is  burned  at  sea  does  not  establish  gross 
negligence  on  the  part  of  the  carrier,  as  matter  of  law,  so  as  to  make 
the  carrier  liable  for  the  destruction  of  a  passengei-'s  baggage,  which 
it  was  carrying  under  a  contract  limiting  its  liability  to  gross  negli- 
gence:   but  the  question  is  one  of  fact  for  the  jury.     Downey  v.  Steam- 
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liowever,  as  we  liave  seen,*  the  rule  at  common  law  was 
otherwise.  "It  seems  now  incontestable  that  at  com- 
mon law  it  is  open  to  carriers  to  limit  their  common-law 
liability  by  special  agreement  with  the  consignor  of 
goods;  and  this,accordingto  some  decisions, eyen  to  the 
extent  of  relieying  themselyes  from  the  consequences 
of  their  own  negligence."^  It  has  eyen  been  held  that  a 
special  contract  entered  into  between  a  shipowner  and 
a  passenger  by  sea,  containing  a  proyision  that  the  ship- 
ownershould  notbe  liablefor  the  lossof  baggage  "under 
any  circumstances,"  relieyes  the  shipowner  from  liabil- 
ity for  loss  of  baggage  caused  by  the  willful  default  and 
misfeasance  of  his  seryants.®       But  in  1854  a  statute 

ship  Co.  (City  Ct.  N.  Y.)  2  N.  Y.  Supp.  659.  Tlie  fact  tliat  a  passen- 
ger's baggage  was  delivered  into  tlie  custody  of  tlie  steamsliip  com- 
pany's servants,  wlio  assumed  cliarge  of  it.  and  tliat  thereafter  the 
passenger  had  no  further  control  of  it,  and  that  at  the  end  of  the  voy- 
age the  steamship  company  did  not  produce  it,  or  account  for  its  noii- 
production,  is  sutlicient  to  go  to  the  jury  on  the  question  whether 
it  was  lost  by  gross  negligence,  within  the  meaning  of  a  clause  in  the 
passenger's  ticket  exempting  the  carrier  from  liability  for  loss  of  bag- 
gage except  m  cases  of  gross  negligence.  Steers  v.  Steamship  Co.,  57 
N.  Y.  1. 

4  See  ante,  §  391. 

B  Peninsular  &,  O.  S.  N.  Co.  v.  Shand  (18G5)  3  Moore,  P.  C.  (N.  S.) 
272,  293.  Hence,  where  a  carrier  by  sea  by  special  contract  stipu- 
lates to  relieve  himself  from  liability  for  "loss"  of  a  passenger's  lug- 
gage, the  loss  of  the  lug,i.^agt'  during  transportation  does  not  cast 
on  the  carrier  the  Imrden  of  showing  that  it  occurred  without  his 
fault.     Id. 

«  Taubman  v.  Navigation  Co.  (1872)  20  Law  T.  Exch.  (X.  S.I  704. 
A  steamship  ticket  signed  by  the  passenger  contained  a  condition  ihat 
"the  company  will  not  be  responsible  for  any  loss  or  dajnage  to  lug- 
gage in  any  circumstances,"  and  that  the  company  should  be  at  lib- 
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was  enacted,  known  as  the  "Railway  and  Canal  Traffic 
Act,"  section  7  of  which  renders  railway  and  canal 
companies  liable  for  loss  of  or  injury  to  "any  articles, 
goods,  or  thinos,  in  the  receiving-,  forwarding,  or  deliv- 
ery thereof,  occasioned  by  the  neolect  or  default  of  such 
company  or  its  servants,  notwithstanding  any  notice, 
condition,  or  declaration  made  and  given  by  such  com- 
pam^  contrary  thereto,  or  in  any  wise  limiting  such  lia- 
bility." It  has  been  held  that  passenger's  luggage  is 
^'articles,  goods,  or  things,"  within  the  meaning  of  this 

erty  to  land  any  passenger  suffering  from  infectious  disease.  Some 
days  after  sailing,  the  passenger  fell  ill  of  typhoid  fever,  and  wa.s 
landed  at  an  intermediate  port  in  an  insensible  condition.  His  lug- 
gage was  also  landed,  but  he  never  saw  it  again.  Held,  that  the  com- 
pany was  not  liable  for  the  loss.  Thompson  v.  Packet  Co.,  5  Asp.  190, 
note.  But  a  by-law  of  a  railroad  company  exempting  it  from  lia- 
bility for  loss  of  luggage  "unless  booked  and  paid,"  is  not  binding  on 
a  passenger,  unless  tiie  company  has  provided  means  for  the  booking 
of  the  luggage.  Great  Western  Ry.  Co.  v.  Goodman  (1852)  12  G.  B. 
313.  So  a  by-law  of  a  railroad  company  permitting  a  firat-class  pas- 
senger to  carry  112  pounds  of  luggage  free  of  charge,  but  exempting 
the  company  from  all  liability  therefor  unless  its  carriage  is  paid  for. 
Is  in  contravention  of  a  statute  under  which  it  is  incoi-porated,  giving 
the  passenger  the  right  to  carry  40  pounds  of  luggage  free  of  charge, 
and  rendering  the  company  liable  therefor  as  a  common  carrier.  Wil- 
liams V.  Railway  Co.  (18.51)  10  Exeh.  15.  So  the  supreme  court  of 
Canada  has  held  that  where  a  traveling  men's  association  enters,  into  a 
contract  with  a  railroad  company  under  which  the  traveling  men  get 
ti-ansportation  at  a  reduced  rate,  with  an  allowance  of  300  pounds  of 
baggage  free,  "but  the  baggage  must  be  at  ownei*'s  risk  against  all 
casualties,"  the  employers  of  a  commercial  traveler,  who  was  trans- 
ported under  this  agreen.ent,  cannot  recover  for  samples  of  merchan- 
dise carried  in  his  trunk  which  were  damaged  by  the  negligence  of  the 
carrier's  servants.  Dixon  v.  Navigation  Co.,  IS  Can.  Sup.  Ct.  704, 
afiirming  15  Out.  App.  G47. 
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Statute/  and  that  St.  31  &  32  Yict.  c.  lU),  §  10,  which 
extends  the  provisions  of  the  railway  and  canal  trattl<: 
act,  so  far  as  applicable,  to  steam  vessels  and  the  traffic 
carried  on  thereby,  includes  this  provision  against  the 
limitation  of  liability  in  cases  of  neglii>ence/  But  a 
passenger's  luggage  deposited  by  him  in  the  cloak  room 
of  a  railroad  company  at  the  close  of  his  journey  is  not 
received  by  the  company  in  its  capacity  as  common  car- 
rier, but  as  warehouseman,  and  hence  the  statute  pro- 
hibiting the  limitation  of  liability  has  no  application. '^ 

§  628.     SAME— CONNECTING  LINES. 

A  railroad  company,  selling  a  ticket  good  over  sev- 
eral connecting  lines,  may  by  contract  exempt  itself 
from  liability  for  loss  of  or  injury  to  baggage  beyond  its 
own  line,  by  whatever  cause  produced,^  though  it 
checks  the  baggage  through  to  destination,''  and 
though  it  exacts  an  extra  compensation  for  the  baggage 
in  excess  of  100  pounds.^     But  it  has  been  held  that  a 

7  Cohen  v.  Railway  Co.  (1877)  2  Exch.  Div.  2o[i.  affirming  1  Excli. 
Dlv.  217,  overruling  Stewart  v.  Railway  Co.,  3  Hurl.  &  C.  135. 

8  Cohen  v.  Railway  Co.,  2  Exch.  Div.  253,  261,  disapproving  Doolan 
V.  Railway  Co.,  Ir.  R.  10  C.  L.  47. 

8  Van  Toll  v.  Railway  Co.  (1S62)  12  C.  B.  (N.  S.)  75.  See,  also.  post. 
p.  1516. 

§  G28.  1  Peterson  v.  Railway  Co.,  80  Iowa,  92,  45  N.  W.  573;  Penn- 
sylvania R.  Co.  v.  Schwarzenberger,  45  Pa.  St.  208;  Nealon  v.  Rail- 
way, 5  N.  Y.  St.  Rep.  250,  24  Wkly.  Dig.  523;  Central  Trust  Co.  of 
New  York  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  31  Fed.  247. 

2  Talcott  V.  Railroad  Co.,  8!)  Hun,  492,  35  N.  Y.  Supp.  574,  reversing 
66  Hun,  456,  21  N.  Y.  Supp.  318. 

8  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  lous,  3  Tex  Civ.  App.  619.  22  S.  W.  1011. 
V.  2  FET.CAU.PAf!!. — 9-3  (1;3()5) 


§  629  CARRIERS  OF  PASSENGERS.  (Ch.  40 

condition  in  a  ticket,  good  over  several  lines  of  railroad, 
that  the  selling  company  "acts  as  agent,  and  is  not  re- 
sponsible beyond  its  own  line,"  has  reference  only  to  in- 
juries to  the  person,  and  does  not  apply  to  the  passen- 
ger's baggage/  ♦ 

In  England  it  has  been  held  that  by  common  law 
there  is  nothing  to  prevent  a  railway  carrier,  which  has 
sold  a  ticket  to  a  point  beyond  its  own  line,  from  limit- 
ing its  liability  for  loss  of  luggage  to  its  own  line;  and 
the  railway  and  canal  traffic  act,  referred  to  in  the  pre- 
ceding section,  does  not  prohibit  a  limitation  of  liabil- 
ity to  the  carrier's  own  line."  But  a  railway  company 
which  issues  a  ticket  to  a  point  beyond  its  own  line, 
containing  such  a  stipulation,  must  show  that  it  deliv- 
ered the  baggage  to  the  connecting  line;  and  the  pas- 
senger is  entitled  to  recover  against  it  where  it  appears 
that  the  last  seen  of  the  baggage  was  at  the  connecting 
station  on  a  truck,  on  which  it  had  been  loaded  to  be 
transferred  to  the  connecting  line.^ 


§  629.     SAME— MODE  IN  WHICH  LIABILITY  MAY 
BE    LIMITED. 

The  earliest  mode  in  which  carriers  sought  to  limit 
their  common-law  liability  was  by  notice  posted  on 
their  premises  and  in  their  offices;  but  such  notices, 
when  interposed  as  a  defense  to  actions,  were  held  by 
the  courts  ineffectual  for  any  purpose,  and  it  is  prob- 

4  Coward  v.  Railroad  Co.,  16  Lea  (Teun.)  225. 
c  Zunz  V.  Railroad  Co..  L.  R.  4  Q.  B.  539. 
e  Kent  v.  Railway  Co.  (1874)  L.  R.  10  Q.  B.  1. 
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ahlj  settled  law  that  a  common  carrier  of  passenoers 
cannot  restrict  his  common-law  liability  by  a  notice 
posted  in  his  office  and  in  public  places  that  baggage  is 
at  the  risk  of  the  owner/ 

The  next  method  devised  to  accomplish  this  purpose 
was  by  a  condition  printed  on  the  passage  ticket,  and,  it 
seems,  at  times,  also,  on  the  baggage  check.  We  have 
already  seen  that  the  rule  adopted  by  the  courts  as  to 
tickets  is  that,  before  a  passenger  is  bound  by  a  condi- 
tion on  a  ticket  limiting  the  carrier's  liability,  it  must 
appear  that  he  knew  of  the  condition,  or  that  the  car- 
rier did  what  was  reasonably  sufficient  to  give  notice  of 
the  condition.'  This  rule,  it  seems,  ought  to  apply 
equally,  whether  the  action  is  for  injury  to  the  person 
of  the  passenger,  or  for  loss  of  or  injury  to  his  baggage, 
though  in  the  latter  class  of  cases  some  of  the  courts 
seem  to  go  further,  and  to  require  absolute  proof  of 
knowledge  of  the  condition  by  the  passenger  when  he 
purchased  and  paid  for  the  ticket.  The  liability  of  a 
railroad  company,  it  is  said  by  the  New  York  court  of 
ai)peals,  for  the  safe  carriage  of  a  passenger's  baggage, 
is  not  limited  by  a  notice  printed  on  the  face  of  a  ticket 
issued  by  it,  stating  the  terms  upon  which  the  baggage 

§  620.  1  Hollister  v.  NoAvlen,  19  Wonil.  2M;  Cole  v.  Goodwin,  Id. 
2.-)l;  Camden  A:  A.  R.  &  T.  Co.  v.  Belknap.  21  Wend.  854.  A  notice, 
posted  in  the  carrier's  steamboat,  tliat  the  owners  will  not  be  TahU' 
for  baggage,  unless  it  is  cheeked,  will  not  protect  them  against  tht- 
claim  of  a  passenger  who  delivered  his  baggage  to  their  agent  on 
board  the  boat,  and  demanded  a  check,  but  failed  to  obtain  it  because 
the  person  who.^e  duty  it  was  to  give  che<ks  was  not  present  Free- 
man V.  Newton,  3  E.  D.  Smith  (N.  Y.)  24G. 

2  See  ante,  §  3'jy. 
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will  be  carried.  If,  however,  the  passenger's  attention 
is  called  to  it  when  purchasing  his  ticket,  or  if  he  knew 
of  it  when  he  purchased,  the  law  will  presume,  in  the 
absence  of  any  objection  upon  his  part,  that  he  assented 
to  the  terms.  The  contract  is  made,  and  the  rights  and 
duties  of  the  parties  are  determined,  when  the  ticket  is 
purchased.  A  discovery  by  the  passenger  of  the  no- 
tice after  he  has  entered  upon  his  journey  does  not  af- 
fect his  rights.^  In  Ohio,  the  rule  is  that  an  attempt, 
by  words  on  a  ticket  or  a  baggage  check,  to  limit  the 
carrier's  liability  for  loss  of  baggage,  will  be  wholly  un- 
availing, unless  the  carrier  shows  that  the  passenger, 
with  knowledge  of  such  limitation,  agreed  that  it  might 
be  made.*  So  the  delivery  of  a  ticket  to  a  passenger, 
bearing  on  its  face,  in  small  type,  the  words  "Look  on 
the  back,"  does  not  give  rise  to  a  presumption  of  law 
that  the  passenger  had  notice  of  a  stipulation  on  the 
back  of  the  ticket  limiting  the  company's  liability  for 


3  Kawson  v.  Itailroad  Co.,  48  N.  Y.  211'.  An  assent  by  a  passenger 
to  a  limitation  of  the  oari-ier's  lial);iit.v  will  not  be  implied  where  such 
limitation  is  communicated  to  the  passenger  for  the  tirst  time  after 
he  has  paid  his  fare,  and  is  in  a  situation,  by  the  act  of  the  ean-ier, 
which  does  not  admit  of  his  declining  the  conveyance  and  reclaiming 
his  baggage.  Lechowitzer  v.  Packet  Co.,  8  Mi-c.  Rep.  577,  28  N.  Y. 
Supp.  578,  affinring  (3  Misc.  Rep.  536.  27  N.  Y.  Supp.  140.  Where  the 
condition  is  in  the  English  language,  and  the  passenger  is  a  German, 
who  does  not  understand  the  English  language,  it  is  incumbent  on  the 
carrier  to  prove  the  knowledge  by  the  pass.-uger  of  the  limitation. 
Camden  &  A.  R.  Co.  v.  Bali'auf,  16  Pa.  St.  67. 

*  Baltimore  &  O.  R.  Co.  v.  Campbell,  3G  Ohio  St.  647.  A  statement 
on  a  baggage  check,  delivered  to  a  passenger,  limiting  the  company's 
liability,  is  of  no  effect.  Such  a  statement  is  a  mere  notice,  and  the 
company's  liability  can  only  be  limited  by  express  contract,  if  at  all. 
Indianapolis  &  C.  R.  Co.  v.  Cox,  29  Ind,  360. 
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loss  of  baggage,  but  the  question  is  one  of  fact  for  the 
jury/  So  it  has  been  held  that  a  condition  in  a  passen- 
ger's ticket  that  the  company  will  not  be  responsible  for 
his  baggage  beyond  its  own  line  is  not  valid,  unless  the 
passenger's  attention  is  called  to  it  when  purchasing 
the  ticket,  or  unless  the  circumstances  are  such  that  the 
omission  of  the  passenger  to  read  the  condition  is  negli- 
gence per  se/ 

With  respect  to  steamship  tickets,  a  more  liberal  rule 
in  favor  of  the  carrier  seems  to  prevail.  A  stipulation 
in  a  steamship  ticket  that  the  carrier  shall  not  be  liable 
for  loss  of  baggage  except  when  occasioned  by  gross 
negligence  is  binding  on  the  passenger,  though  he  ma}- 
in  fact  not  have  read  the  ticket/ 

6  Malone  v.  Railroad  Co.,  12  Gray  (Mass.)  :}SS. 

6  Mauritz  v.  Railroad  Co.,  23  Fed.  7Gr>;  Wilson  v.  Railroad  Co..  21 
Grat.  (Va.)  654.  But  in  Marmorstein  v.  Railroad  Co.,  13  Mi.sc.  Rep. 
32,  34  N.  Y.  Snpp.  97,  it  is  said:  "The  ticket  given  the  owner  of  bag- 
gage, at  the  time  he  pays  for  his  baggage,  if  received  and  kept  by 
him.  prima  facie  charges  him  with  knowledge  of  its  contents;  and 
if  it  exempts  the  initial  company  from  liability  on  a  connecting  line, 
he  cannot  recover  from  the  initial  companj-  for  loss  of  baggage  on 
such  line." 

7  Steers  v.  Steamship  Co..  57  N.  Y.  1.  The  court  said:  "Looking  to 
the  course  of  business,  the  court  may  take  notice  that  an  engagement 
for  a  voyage  across  the  Atlantic  is  a  mattea'  of  more  deliberation  and 
attention  than  buying  a  railroad  ticket,  or  taking  an  expre.ss  com 
pany'a  receipt  for  baggage  and  freight.  There  is,  therefore,  no  room 
in  such  a  case  for  the  suggestion  that  the  parry  is  surprised  into  a 
contract  when  lie  supi)osos  liim.self  only  to  bo  taking  a  token  indic- 
ative of  liis  rights."  A  stipulation,  in  the  ticket  of  a  passenger  on 
an  ocean  vessel,  that  the  ship  Avill  not  be  accountable  for  liairgage  un- 
less bills  of  lading  have  been  signed  tlierefor,  is  valid  and  binding  on 
the  passenger;  and  a  further  .stipulation  allowing  each  passenger  to 
have  20  cubic  feet  of  luggage  free  does  not  moilify  the  first  stipula- 
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§  630.     LIMITATION  AS  TO  VALUE  OF  BAGGAGE. 

A  clause  in  a  passenger's  ticket  limiting  the  carrier's 
liability  for  loss  of  baggage  to  a  certain  sum,  unless  a 
bill  of  lading  or  receipt  be  signed  therefor,  specifying 
the  articles  and  their  respective  values,  is  valid;  and, 
where  no  such  specification  is  made,  the  carrier's  liabil- 
ity does  not  exceed  the  stipulated  sum,  even  though  the 
baggage  was  lost  by  the  negligence  of  its  servants. 
This  is  the  rulethathas  been  adopted  in  New  York^  and 
in  England.^     It  would  seem  to  be  sound  in  principle, 

tlon.  The  fact  that  the  shipowner  offered  the  passenger  no  bill  of 
lading  does  not  abrogate  the  condition,  in  the  absence  of  any  request 
by  him  for  one.  Wilton  v.  Steamship  Co.,  10  C.  B.  (N.  S.)  453. 
Where  a  steamer  ticket  has  plainly  printed  on  its  face  the  words  "See 
back  of  ticket,"  the  passenger  is  bound  by  a  condition  on  the  back  that 
the  carrier  is  not  resiwnsible  for  loss  resulting  from  shipwreck  or 
disaster  of  the  sea,  though  a  statute  requires  such  condition  to  be 
printed  on  the  face  of  the  ticket.     Wood  v.  Allan,  1  Russ.  &  G.  477. 

§  030.  1  Steers  v.  Steamship  Co.,  57  N.  Y.  1.  But  where  a  pas- 
senger discloses  the  contents  of  his  trunk  to  a  steamer's  agent,  and 
pays  extra  compensation  for  its  transportation,  a  limitation  in  the 
ticket  as  to  value  for  loss  of  baggage  does  not  apply.  Wass?rberg  v. 
Steamship  Co.,  8  Mi>^c.  Rep.  78,  28  N.  Y.  Supp.  520;  Glovinsky  v. 
Steamship  Co.,  6  Misc.  Rep.  388,  26  N.  Y.  Supp.  751,  affirming  4  Misc. 
Rep.  266,  24  N.  Y.  Supp.  136. 

2  A  condition  in  a  ticket  issued  to  a  passenger  on  depositing  his  lug- 
gage in  a  cloak  room  at  the  station  of  liis  destination,  exempting  the 
company  fi-om  liability  for  loss  of  any  package  exceeding  £5  in  value, 
unless  the  value  is  declared  and  an  extra  charge  paid,  protects  the 
company  even  where  its  servants  neglected  to  put  the  luggage  in  the 
cloak  room,  but  left  It  in  a  vestibule,  without  any  other  protection, 
whence  it  was  stolen.  Harris  v.  Railway  Co.,  1  Q.  B.  Div.  515.  So 
a  delivery  to  the  wrong  person  of  luggage  deposited  in  the  cloak 
room  is  a  "loss"  of  the  luggage,  within  the  meaning  of  such  a  condi- 
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since  by  making  the  required  disclosure  the  passeuj^er 
would  be  entitled  to  recover  the  full  value  of  his  bag- 
gage, and  the  carrier  would  be  enabled  to  take  precau- 
tions, proportionate  to  the  value  of  the  baggage,  to  pro- 
tect itself  from  loss.  But  in  some  of  the  states  of  this 
country  it  is  held  that  a  stipulation  that  the  carrier 
shall  not  be  liable  for  loss  of  baggage  in  excess  of  a 
named  sum  will  not  relieve  it  from  payment  of  the  full 
value  of  baggage  lost  through  the  negligence  of  its  serv- 
ants.^ So  the  supreme  court  of  Canada  has  held  that  a 
stipulation  in  a  round-trip  ticket,  sold  at  a  reduced  rate, 
limiting  the  liability  of  the  railroad  company  to  |100 
for  loss  of  baggage,  is  not  binding  on  the  passenger, 
though  he  signed  the  ticket,  where  the  loss  is  caused  by 
the  company's  negligence,  and  where  the  passenger  was 
ignorant  of  the  limitation  of  liability,  and  such  limita- 
tion in  the  deposit  ticlvet.  Sliipwith  v.  Railroad  Co.,  59  Law  T.  (N. 
S.)  520.  A  condition  in  such  a  ticlcet  that  the  company  -will  not  be 
responsible  for  any  paclcage  exceeding  £10  in  value  protects  the  com- 
pany, not  only  for  the  loss  of  such  an  article,  but  also  for  delay  in 
its  delivery,  at  least  where  the  delay  is  caused  by  no  willful  act  or 
default  of  the  company,  and  without  its  privity  or  knowledge.  Pep- 
per V.  Railroad  Co.,  17  Law  T.  (N.  S.)  4(59.  But  a  rule  limiting  the 
amount  of  baggage  for  each  passenger  to  a  certain  weight  permits  a 
husband  and  wife  traveling  together  to  take,  between  the  n,  douljle  the 
weight  permitted  to  a  single  pas.-enger.  Gri  at  X.  Ry.  Co.  v.  Slupberd 
(1852)  21  Law  J.  Exch.  114. 

3  Coward  v.  Railroad  Co.,  16  Lea  (Tenn.)  225;  Indianapolis  &  C. 
R.  Co.  V.  Cox,  29  Ind.  'Mi).  There  is  no  neces.sary  conflict  between 
th(>.«e  decisions  and  the  New  York  and  English  cases.  If  no  oppor- 
tunity is  given  the  passenger  to  disclose  the  value  of  his  baggage. 
such  a  limitation  is  undoubtedly  subject  to  the  same  objections  that 
apply  to  contracts  stipulating  for  total  immunity  for  losses  caused  by 
the  negligence  of  the  carrier's  servants. 
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tion  was  not  brought  to  his  notice.*  In  Iowa,  a  con- 
tract limiting  the  liability  of  a  railroad  company  for 
loss  of  baggage  to  a  sum  named  is  in  contravention  of 
statute.'^ 

§  631.     SAME— MODE  IN  WHICH  LIABILITY  MAY  BE 

LIMITED. 

It  was  long  ago  held  in  England  that  a  notice  posted 
up  in  the  carrier's  office  limiting  his  responsibility  to  a 
certain  sum  for  passenger's  baggage,  in  the  absence  of 
disclosure  of  the  value,  is  not  binding  on  the  passenger,- 
unless  it  is  shown  that  he  had  knowledge  of  the  notice.' 
But  where  a  railroad  company  issues  a  ticket  to  a  pas- 
senger for  luggage  deposited  in  its  cloak  room,  on  the 
face  of  which  is  printed  "See  back,"  and  on  the  back  of 
which  is  a  condition  exempting  the  company  from  re- 
sponsibility for  any  package  exceeding  a  specified  sum 
in  value,  the  passenger  is  bound  by  the  condition,  if  the 
jury  believes  that  the  company  did  that  which  was  rea- 
sonably sufficient  to  give  plaintiff  notice  of  the  condi- 
tion, though  as  matter  of  fact  plaintiff  did  not  read  the 
condition,  or  know  that  it  was  on  the  ticket.''      In  other 

4  Bate  V.  Railway  Co.,  18  Can.  Sup.  Ct.  697,  reversing  15  Ont.  App 
888,  and  14  Ont.  625. 

5  Davis  V.  Railway  Co.,  83  Iowa,  744,  49  N.  W.  77. 

§  631.  1  Brooke  v.  Pickwick  (1S27)  2  Bing.  218.  In  this  case,  Best, 
C.  J.,  said:  "If  coach  proprietors  wish  honestly  to  limit  their  respon- 
Bibility,  they  ought  to  announce  their  terms  to  every  individual  who 
*piilies  at  their  office,  and  at  the  same  time  to  place  in  their  hands  a 
printed  paper  specifying  the  precise  extent  of  their  engagement." 

2  Parker  v.  Railway  Co..  2  C.  P.  Div.  416.  Bramwell,  J.,  dissented, 
on  the  ground  tliat  plpintiff  was  hound  to  know  the  condition  as  mat- 
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cases,  it  lias  been  held  that  the  passenger  is  absolutely 
bound  by  the  condition,  though  he  has  no  actual  knowl- 
edge of  it.' 

In  this  country,  the  federal  circuit  court  of  appeals 
for  the  Second  circuit  has  made  a  distinction  between 
a  condition  in  a  ticket  entirely  exempting  the  carrier 
from  its  common-law  liability  and  a  condition  limiting- 
its  liability  to  a  specified  sum,  unless  the  value  is  dis- 
closed and  extra  compensation  paid.  "A  condition  on 
the  back  of  a  passenger's  ticket  limiting  the  carrier's 
common-law  liability  for  injury  or  loss  of  baggage  is  in- 
Talid,  where  the  passenger  had  no  notice  of  the  condi- 
tion, though  the  face  of  the  ticket  contained  the  words 
'See  back.'  But  a  condition  on  the  back  of  such  a  ticket 
limiting  the  carrier's  liability  for  luggage  to  £10  unless 
extra  payment  is  made  is  valid,  as  it  is  a  mere  regula- 
tion for  the  conduct  of  business.  The  regulations  or  the 
notices  upon  its  tickets  or  contracts  which  bring  this 
class  of  limitations  home  to  the  knowledge  of  the  pas- 
senger are  of  a  very  different  character  from  the  notices 
of  which  we  have  been  speaking,  and  which  limit  or  at- 
tempt to  annihilate  the  common-law  responsibility  of 

ter  of  law.  Among  otber  things,  he  said.  "Let  us  for  a  moment 
forget  that  the  defemlanta  are  a  cainit  hipinnm.— a  railway  company. 
Take  any  other  case,— any  case  of  money  being  paid  and  a  paper  given 
by  the  receiver,  or  goods  bought  on  credit  and  a  paper  given  with 
them,  *  *  *  Has  not  the  giver  of  the  paper  a  right  to  suppose  that 
the  receiver  is  content  to  d,  al  on  the  ter.us  of  the  paper?  What  more 
can  bo  done?  Must  lie  say,  *Kead  tli.it'V  As  I  have  said,  he  does  so 
in  effect  when  he  puts  it  in  the  otliers  liands.  The  truth  is,  people 
are  content  to  take  these  things  on  trust." 

3  Harris  v.  Railway  Co.,  1  Q.  B.  Dlv.  .~)15;  Van  Toll  v.  Railway  Co., 
12  C.  B.  (N.  S.)  75. 
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the  common  carrier.  This  class  of  regulations  is  in- 
tended to  make  certain  what  is  uncertain,  to  define 
what  is  otherwise  indefinite,  to  prevent  mistakes,  com- 
plaint, and  litigation,  and  to  promote  fairness  of  deal- 
ing." *  But  elsewhere  in  this  country  the  same  rule 
applies  to  both  kinds  of  limitations.^ 

§  632.     STATUTORY   LIMITATION    OF  LIABILITY. 

An  act  of  congress,  passed  March  3,  1851,^  provides 
that  if  any  shipper  of  certain  enumerated  articles,  in- 
cluding platina,  gold  dust,  bank  bills,  coin,  jewelry,  pre- 
cious metals,  precious  stones,  etc.,  shall  lade  the  same 
on  board  of  any  vessel  without  notice  to  the  master  or 
agent  of  the  true  character  and  value  thereof,  the  mas- 
ter and  owners  shall  not  be  liable  as  carriers  in  any 

4  The  Majestic.  9  C.  C.  A.  IGl.  60  Fed.  624,  modifying  56  Fed.  244. 

6  A  notice  that  a  railroad  corporation  will  not  be  liable  for  the  bag- 
gage of  passengers  beyond  a  certain  amount,  printed  on  the  back  of 
the  passage  ticket,  and  detached  from  what  ordinarily  contains  all 
that  is  material  for  the  passenger  to  know,  does  not  raise  a  legal  pre- 
sumption that  the  passenger,  at  the  time  of  receiving  the  ticket,  and 
before  the  train  leaves  the  station,  had  knowledge  of  the  limitations 
and  conditions  which  the  carrier  had  attached  to  the  transportation  of 
the  baggage  of  passengers;  but  it  is  a  question  for  the  jury  whether 
plaintiff  knew  of  the  notice  before  commencing  the  journey.  Brawn 
V.  Railroad  Co.,  11  Cush.  (Mass.)  97.  A  clause  in  a  railroad  ticket 
limiting  the  company's  liability  to  $100  for  loss  of  baggage  is  not  bind- 
ing on  the  purchaser,  unless,  with  knowledge  of  such  limitation,  he 
agrees  to  it.  Kansas  City,  St.  J.  &  C.  B.  K.  Co.  v.  Rodebaugh,  38  Kan. 
45,  15  Kan.  899.  A  provision  in  a  passenger's  ticket  hmiting  the  car- 
rier's liability  for  loss  of  baggage  to  $100  does  not  constitute  a  contract 
with  the  passengei-,  but  is  a  mere  notice,  and  is  not  binding.  Nevins 
V.  Steamship  Co.,  4  Bosw.  (N.  Y.)  225. 

§  632.    1  9  Stat.  U.  S.  635,  §  2. 
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form  or  manner.  It  was  held  that  this  statute,  as  orig- 
inally enacted,  did  not  apply  to  the  baggage  of  passen- 
gers.'' The  statute  was  subsequently  amended  by  en- 
larging the  number  of  articles,  and  by  extending  its 
scope  to  all  of  these  articles  laden  as  "freight  or  bag- 
gage."' As  thus  amended,  there  would  seem  to  be  no 
room  for  doubt  that  the  statute  applies  to  passenger's 
baggage.  But,  in  view  of  the  fact  that  the  statute  re- 
lieves the  vessel  owner  from  liability  only  "as  carrier 
thereof  in  any  form  or  manner,"  the  New  York  court  of 
appeals  has  recently  held  that  the  vessel  owner  is  re- 
lieved only  from  his  liability  as  insurer  when  the  prop- 
erty has  not  been  entered  in  the  bill  of  lading,  and  that 
it  does  not  affect  his  liability  as  bailee  for  hire,  and 
therefore  the  vessel  owner  is  liable  as  bailee  for  hire 

2  Dunlap  V.  Steamship  Co.,  98  Mass.  371;    Brock  v.  Gale.  14  Fla.  523. 

8  The  statute,  as  thus  amended,  is  section  4281  of  the  Revised  Stat- 
utes. It  reads  as  follows:  "If  any  shijiper  of  platina,  gold,  gold 
dust,  silver,  bullion  or  other  precious  metals,  coins,  jewelry,  bills  of 
any  bank  or  public  body,  diamonds  or  other  precious  .stones,  or  any 
gold  or  silver  in  a  manufactured  or  unmanufactured  state,  watches, 
clocks  or  time  pieces  of  any  description,  trinkets,  orders,  notes  or  se- 
curities for  the  payment  of  money,  stamps,  maps,  writings,  title  deeds, 
piintings,  engi-avings,  pictures,  gold  or  silver  plato,  or  plated  articles, 
glass,  china,  silk  in  a  manufactured  or  unmanufactured  state,  and 
whether  wrought  up  or  not  wrought  up  with  any  other  material,  furs 
or  lace,  or  any  of  them,  contained  in  any  parcel  or  package,  or  trunk, 
shall  lade  the  same  as  freight  or  baggage  on  any  vessel,  without,  at 
the  time  of  such  lading,  giving  to  the  master,  clerk,  agent,  or  owner 
of  such  vessel  receiving  the  same,  a  written  notice  of  the  true  char- 
acter and  value  thereof,  and  having  the  same  entered  on  the  bill  of 
lading  therefor,  the  master  and  owner  of  such  vessel  shall  not  be 
liable  as  carriers  thereof  in  any  form  or  manner,  nor  shall  any  such 
master  or  owner  be  liable  for  any  suca  goods  beyond  the  value,  and 
according  to  the  character  thereof,  so  notified  and  entered." 
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when  it  is  shown  that  the  l)roperty  was  lost  through  his 
negligence.* 

Still  another  statute  "^  exempts  vessel  owners  from 
personal  liability  for  loss  or  damage  to  "goods  or  mer- 
chandise" by  means  of  fire  not  caused  by  the  neglect  of 
the  owners.  It  has  been  held  that  a  passenger's  bag- 
gage is  "goods  or  merchandise/'  within  the  meaning  of 
this  statute.® 

In  England  it  has  been  held  that  a  statute  limiting 
the  liability  of  a  railway  company  for  the  loss  of  pas- 
senger's luggage  to  £10,  unless  the  value  is  declared  and 
an  increased  charge  paid,  applies,  though  the  railway 
company  has  contracted  to  carry  partly  by  land  and 
partly  by  sea.  The  contract  is  divisible,  and  as  to  the 
land  journey  the  carrier  is  protected."  In  this  country 
it  has  been  recently  held  that  a  statutory  limitation  as 
to  the  amount  of  a  passenger's  baggage  for  which  a 
railroad  company  shall  be  liable,  unless  it  is  paid  an  ex- 
tra compensation  for  carrying  it,  is  confined  solely  to  its 
obligation  as  carrier,  and  not  to  its  obligation  as  ware- 
houseman. Hence,  where  the  baggage  is  lost  through 
its  negligence  while  in  its  custod}^  as  warehouseman, 
the  passenger  may  recover  its  entire  value,  though  it  ex- 
ceeds the  statutory  amount.® 

4  Wheeler  v.  Navigation  Co.,  125  N.  Y.  155,  26  N.  E.  248. 
6  Act  March  3.  1851,  §  1.  now  section  4282  of  the  Revised  Statutes. 
6  Chaml  orlain  v.  Transportation  Co.,  44  N.  Y.  305,  reversing  45  Barb, 
218. 

-'  Le  Conteur  v.  R.iihvaj-  Co..  \j.  K.  1  Q.  K.  54. 

»  Wiegand  v.  Railroad  Co.,  75  Fed.  370,  affirmed  79  Fed.  991. 
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§  633.     CONFLICT    OF    LAWS  AS  TO  LIMITATION  OF 

LIABILITY. 

We  have  seen  that,  if  a  contract  limiting;  the  carrier's 
liability  for  injuries  to  the  person  of  the  passenger  is 
valid  under  the  laws  of  the  country  where  made,  it  will 
be  enforced  in  a  state  where  such  a  contract,  if  made 
there,  would  be  declared  invalid  as  against  public  nol- 
icy.^  Accordingly,  it  has  been  held  that  where  a  per- 
son enters  into  a  contract  in  England  for  transporta- 
tion to  a  colony  where  the  French  law  prevails,  a  stipu- 
lation in  the  contract  limiting  the  carrier's  liability  for 
loss  of  baggage  depends  for  its  validity  on  the  law  of 
England,  and  not  on  that  of  France.'  In  New  York, 
however,  it  has  been  held  that  the  true  principle  is  that, 
when  the  law  of  the  place  of  performance  of  a  contract 
is  different  from  that  of  the  place  of  making  it,  it  is  to  be 
construed  according  to  the  law  of  the  place  where  it  is 
to  be  performed;  and  therefore,  where  baggage  is  de- 
livered to  a  carrier  in  Pennsylvania  to  be  transported  to 
New  York,  a  Pennsylvania  statute  limiting  the  carrier's 
liability  as  to  amount  of  baggage  does  not  control  the 
contract  of  carriage,  but  the  rights  of  the  parties  must 
be  determined  by  the  laws  of  New  York,  where  delivery 
is  to  be  made.^ 

In  the  absence  of  any  showing  as  to  what  the  laws  of 
another  state  are,  it  will  not  be  presumed  that  they  per- 

§  (:33.    1  See  ante,  §  398. 

2  Peninsular  &  O.  S.  Nav.  f'o.  v.  Sliand.  3  Moore,  P.  C.(N.  S.)272,  290. 

8  Curtis  V.  Railroad  Co.,  74  X.  Y.  IIG. 
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iiiit  a  common  carrier  to  contract  against  his  own  negli- 
gence.* 

§  634.     CARRIER'S  LIEN  FOR  FARE. 

At  common  law,  a  carrier  has  a  lien  on  the  passen- 
ger's baggage  for  his  fare,  and  the  carrier  may  retain 
the  baggage  until  the  fare  is  paid.^  As  we  have  seen, 
however,  the  carrier  has  no  lien  on  the  person  of  the 
passenger,-  nor  on  the  wearing  apparel  on  his  person.^ 
During  the  period  that  a  carrier  retains  a  passengers 
trunk  in  its  possession  under  a  lien  for  fare, it  continue 
liable  therefor  as  an  insurer,  and  not  as  a  warehouse- 
man.* 

8  635.  GENERAL  AVERAGE  CONTRIBUTION. 

Passengers'  baggage,  sacrificed  in  putting  out  a  fire 
on  a  steamer,  is  to  be  contributed  for  in  general  aver- 
age. While  passengers'  baggage  in  daily  use  does  not 
contribute  to  general  average,  baggage  stored  in  the 
ship's  compartment,  aud  not  in  use,  does  contribute.^ 

4  Stevenson  v.  Car  Co.  (Tex.  Civ.  App.)  32  S.  W.  335.  See.  also,  Da- 
vis V.  Railroad  Co.,  8=5  Iowa.  744.  49  N.  W.  77. 

§  634.  1  liiunsey  v.  Railroad  Co.,  14  C.  B.  (N.  S.)  G50:  Wolf  v.  Sum- 
mers. 2  Camp.  631:  Roberts  v.  Koehler.  30  Fed.  94.  The  lien  also 
exists  under  the  California  and  Montaua  Codes.  Civ.  Code  Cal.  fe 
2191;    Civ.  Code  Mont.  1895,  §  2900. 

2  See  ante,  §  278. 

8  Wolf  V.  Summers.  2  Camp.  631. 

4  Soutliwestern  R.  Co.  v.  Bently.  51  (ia.  311. 

§  6.35.     1  Heye  v.  North  German  Lloyd,  33  Fed.  60,  affirmed  in  36 
Fed.  705. 
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CHAPTER  XLI. 

PROPERTi  IN  PASSKNGEK  S  CUSTODY. 

§  630.  Carrier's  Liability. 

637.  Same— Railroad  Companies. 

638.  Same— Steamboats  and  Vessels. 
630.  Same— Sleeping  Cars. 

640.  Same— Liability   of  Railroad   Company  for   Loss  of  Articles 

from  Sleeping  Car. 

641.  Same— Articles  Left  in  Car. 

642.  For  What  Property  Liable. 

643.  Contributory  Negligence  of  Passenger. 

§  636.     CARRIER'S  LIABILITY. 

By  the  weight  of  authority  In  this  country,  a  com- 
mon carrier  of  passengers  is  not  liable  as  an 
insurer  for  articles  of  baggage  not  delivered 
into  its  exclusive  custody  and  control;  but  it 
is  liable,  as  a  bailee  for  hire,  for  the  loss  of  or 
injury  to  such  articles  by  its  negligence.  In 
England,  however,  it  would  seem  that  carriers 
are  liable  as  insurers  for  even  such  articles  of 
baggage,  while  in  New  York  carriers  by  steam- 
boat are  so  liable. 

In  the  early  cases  on  tliis  subject  in  this  country,  the 
theory  of  the  courts  seems  to  have  been  that  the  lia- 
bility of  carriers  for  tlie  bai;i>ai;e  of  a  passenger  is  lim- 
ited to  such  property  as  is  delivered  to  the  care  and  cus- 
tody of  the  carrier,  or  his  agents  and  servants,  during 
the  transportation,  and  that  it  did  not  extend  to  arti- 
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cles  which  the  passenger  retained  in  his  charge.^  And 
even  at  the  present  time  the  California  Code  '  provides 
that,  when  passengers  neglect  or  refuse  to  have  their 
baggage  checked,  it  is  carried  at  their  own  risk.  In 
this  connection,  the  doctrine  of  the  courts  as  to  ferry- 
men is  worthy  of  note.  It  was  long  ago  held  that  with 
respect  to  property  which  a  passenger  on  a  ferryboat 
takes  with  him  for  transportation,  and  of  which  he  re- 
tains control  and  management,  the  ferryman  is  at  least 
liable  for  negligence,  though  not  as  insurer.^  A  rule 
entirely  analogous  has  been  adopted  in  the  United 
States  with  respect  to  baggage  in  the  passenger's  cus- 
tody, barring  some  exceptions  presently  to  be  noticed. 

§  637.     SAME— RAILROAD    COMPANIES. 

The  English  rule  on  this  subject  was  thus  stated  in 
1888  by  Lord  Chancellor  Halsbury:  ^  "A  railway  com- 
pany, in  accepting  a  passenger's  luggage  for  carriage 
in  a  passenger  train,  and  in  the  carriage  with  the  pas- 
senger himself,  do  enter  into  a  contract  as  common  car- 
riers, modified  only  to  the  extent  that  if  loss  happens 
by  reason  of  want  of  care  of  the  nassenger  himself,  who 
has  taken  within  his  own  immediate  control  the  goods 
which  are  lost,  their  contract  as  insurers  does  not  apply 
to  loss  occasioned  by  the  passenger's  own  default."     As 

§  63G.  1  The  Crystal  Palace  v,  Vauderpool  (1855)  16  B.  Mon.  (Ky.) 
502;    The  R.  E.  Lee,  2  Abb.  (U.  S.)  41),  Fed.  Cas.  No.  11,090. 

2  Oiv.  Code  Gal.  §  2183;    Civ.  Code  Mont.  1895,  §  2893. 

8  Dudley  v.  Ferry  Co.,  45  N.  .L  Law,  368,  affirming  42  N.  J.  Law,  25; 
Wyckoff  V.  Ferry  Co.,  52  N.  Y.  32,  and  cases  there  cited. 

§  637.  1  Great  Western  Ry.  Co.  v.  Bunch,  13  App.  Cas.,  at  page  42. 
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long-  ago  as  1801,  it  was  said  by  an  English  judge  " 
that  "if  a  man  travel  in  a  stagecoach,  and  take  his 
portmanteau  with  him,  though  he  has  his  eye  upon  the 
portmanteau,  yet  the  carrier  is  not  absolved  from  his 
responsibility,  but  will  be  liable  if  the  portmanteau  be 
lost.''  In  1819  it  was  held  tliat  the  fact  that  a  dressing 
case  is  placed  under  the  seat  of  a  passenger  in  a  rail- 
way compartment,  and  so  under  the  more  immediate 
control  and  inspection  of  the  passenger,  makes  no  dif- 
ference as  to  the  carrier's  liability  as  insurer.^  This 
principle  has  been  reiterated  in  subsequent  cases,*  and 
has  also  been  adopted  in  Canada.^  In  Tally  v.  Rail- 
way Co.,  decided  in  1870,  it  was  held,  however,  -that 
where  a  passenger's  luggage  is  placed,  at  his  request, 
by  a  railway  company,  in  the  carriage  in  which  he  is 
traveling,  the  company's  contract  to  carry  it  safely  is 
subject  to  an  implied  condition  that  he  takes  ordinary 
care  of  it,  and  if  his  negligence  causes  its  loss  the  com- 
pany is  not  liable.®     The  only  English  case  at  variance 

2  Chambiv,  J.,  in  Robinson  v.  Duninore.  2  Bos.  &  P.,  at  page  419. 
s  Richards  v.  Railway  Co.,  7  C.  B.  839,  8.">!J. 

4  Great  Nortliern  Ry.  Co.  v.  Sheplierd  (1852)  8  Excli.  30;  Le  Con- 
teur  V.  Railway  Co.  (186.5)  L.  R.  1  Q.  B.  54. 

5  Gamble  v.  Railway  Co.  (1805)  24  U.  C.  Q.  B.  407,  affirmed  in  3  U. 
C.  Err.  &  App.  163. 

'i  Talley  v.  Railroad  Co.  (1870)  L.  R.  6  C.  P.  44.  A  passeuper  whose 
portmanteau  had  been  placed,  at  his  request,  in  the  carriage  with 
him,  got  out  at  an  intermediate  station  on  his  journey,  and.  having  negli- 
gently failed  to  tind  the  .same  carriage  again,  hnished  his  journey  in  a 
different  one.  Held,  that  the  company  was  not  responsible  for  the 
robbery  of  the  portmanteau,  during  the  latter  part  of  the  journey,  by 
persons  in  the  carnage,  without  negligence  on  its  part.     Id. 
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with  these  views  is  Bergheim  v.  Railway  Co.,''  decided 
in  1878  by  the  common  pleas  division,  where  it  was  held 
that  a  common  carrier  is  not  liable  as  insurer  for  the 
loss  of  a  passenger's  luggage  placed,  at  his  request,  in 
the  carriage  in  which  he  travels,  since  the  carrier  has 
not  the  exclusive,  or  at  least  the  absolute,  care  and 
control  of  the  goods.  As  to  such  luggage,  however, 
the  company  is  a  bailee  for  hire,  and  is  therefore  liable 
for  loss  or  injury  caused  by  its  negligence,  but  not  oth- 
erwise. This  case,  however,  was  disapproved  in  Great 
Western  Ry.  Co.  v.  Bunch,  heretofore  cited,  and  is  prob- 
ably no  longer  considered  as  law  in  England. 

In  this  country,  the  riTle,  without  exception,  is  that, 
although  a  railroad  company  is  not  responsible  as  a 
common  carrier  for  an  article  of  baggage  kept  by  a 
passenger  exclusively  within  his  own  control,  it  is  lia- 
ble for  the  loss  of  such  an  article  by  the  negligence  of 
the  corporation,  or  its  agents  or  servants,  and  without 
the  fault  of  the  passenger.^  The  first  case  on  this  sub- 
ject in  this  country  seems  to  have  been  decided  in  1844 
in  the  state  of  New  York,  where  it  was  held  that  a  rail- 

7  3  C.  P.  Div.  221. 

8  Kinsley  v.  Railroad  Co.,  12.5  Mass.  54.  A  passenger,  on  leaving 
the  car  at  a  station  for  the  purpose  of  getting  his  dinner,  inquired  of 
an  employe  whether  his  baggage  would  be  safe  if  left  in  the  car,  and 
was  told  to  leave  it  there,  and  that  it  would  be  perfectly  safe.  He 
accordingly  left  his  baggage,  and,  on  his  return,  found  that  the  car 
had  been  detached  from  the  train,  and  his  baggage  removed  to  an- 
other car,  where  he  could  have  a  seat.  On  going  to  this  car,  he  found 
only  part  of  his  baggage.  No  notice  of  the  change  had  previously 
been  given  him.  Held,  that  this  evidence  would  warrant  a  finding  that 
the  missing  baggage  was  lost  through  the  negligence  of  the  railroad 
company.     Id. 
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road  company  is  Dot  liable  for  the  theft  of  an  overcoat 
which  a  passenger  laid  on  a  seat,  and  forgot  to  take 
with  him  when  he  left  the  car  at  his  destination.®  So 
the  supreme  court  of  the  United  States  has  held  that  a 
railroad  company  is  not  responsible  for  the  loss  of  a 
bag  containing  money  and  jewelry,  carried  in  the  hand 
of  a  passenger,  and  by  her  accidentally  dropped  through 
a  car  window  which  she  was  endeavoring  to  close,  al- 
though, upon  notice  of  the  loss,  it  refused  to  stop  the 
train,  short  of  the  next  station,  to  enable  her  to  recover 
it.^°  But  a  railroad  company  is  liable  for  the  loss  of 
money  contained  in  a  passenger's  coat,  which  he  had 
laid  across  the  back  of  his  seat,  and  which  was  thrown 
out  of  the  window  by  the  overturning  of  the  coach 
through  the  negligence  of  the  company/^ 

0  Tower  v.  Railroad  Co.,  7  Hill  (N.  Y.)  47.  In  this  case  it  was?  said: 
"The  passenger  must  at  least  assume  responsibility  of  talking  ordinary 
care  of  himself,  including  the  wearing  apparel  about  his  person. 
There  is  certainly  no  hardship  in  this,  unless  he  is  to  be  regarded  by 
the  law  as  becoming  at  once  inops  consilii  the  moment  he  enters  a 
car  or  stagecoach.  If  the  defendant  were  under  any  obligation  to 
take  charge  of  the  ai'ticle  in  question  after  it  was  discovered  in  the 
car  (and  it  is  not  necessary  to  deny  that  it  was),  ordinary  care  is  all 
that  can  be  exacted,  and  that  was  suthciently  established." 

10  Henderson  v.  Railroad,  123  U.  S.  Gl,  8  Sup.  Ct.  GO,  affirming  20 
Fed.  430.  The  court  said:  "Even  if  no  negligence  is  to  be  impute  1 
to  her  in  attempting  to  shut  the  window  with  the  bag  in  her  hand, 
yet  her  dropping  the  bag  was  not  the  act  of  defendant  or  its  servants, 
nor  anything  that  they  were  bound  to  foresee  and  guard  against; 
and  after  it  had  happened  she  had  no  legal  right,  for  the  purpose  of 
relieving  her  from  the  consequences  of  an  accident  for  which  they 
were  not  responsible,  to  require  them  to  stop  the  train  short  of  a  usual 
station,  to  the  delay  and  inconvenience  of  other  passengers,  and  the 
possible  risk  of  collision  with  otiier  trains." 

11  Bonner  v.  Grumbach,  2  Tex.  Giv.  App.  482,  21  S.  W.  1010. 
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§  638.     SAME— STEAMBOATS  AND  VESSELS. 

In  the  earlier  cases  in  which  the  liability  of  steam- 
boat proprietors  for  the  safety  of  baggage  retained 
within  the  control  of  the  passenger  was  considered,  it 
seems  to  have  been  thought  that  no  liability  whatever, 
not  even  for  negligence,  attached  to  the  carrier. 
^'Their  liability  as  to  such  articles  only  attaches  on  de- 
livery to  them  as  baggage."  ^  But  the  rule  in  most  of 
the  states  of  the  Union  now  is  that  a  carrier  by  steam- 
boat is  liable  for  the  loss  of  such  baggage  through  its 
negligence,  but  that  it  is  not  liable  as  a  common  car- 
rier of  baggage,  nor  as  an  innkeeper,  though  the  pas- 
senger has  paid  a  round  sum  for  transportation,  lodg- 
ing, and  food.-     In  New  York,  however,  a  different 

§  638.  1  The  Crystal  Palace  v.  Vanderpool,  16  B.  Mon.  (Ky.)  302. 
In  this  case  it  was  held  that  the  fact  that  wearing  appoi-el  and  money 
are  stolen  from  a  passenger  while  asleep  in  his  berth,  and  that  the 
employes  on  the  boat  knew  that  the  lock  of  the  stateroom  was  out 
of  order,  does  not  make  the  steamboat  owner  liable.  In  McKee.v. 
Owen,  15  Mich.  115,  it  appeared  that  a  passenger  on  a  steamboat  was 
robbed  of  her  money  and  aome  jewelry  during  the  night,  while  asleep 
in  her  berth.  On  the  trial  in  the  lower  court,  there  was  a  judgment 
for  defendant,  on  the  theory  that  there  had  been  no  delivery  of  the 
property  to  the  carrier.  This  judgment  was  atiirmed  by  an  equally 
divided  court.     Christianey  and  Cooley,  JJ.,  dissenting. 

2  Clark  V.  Burns,  118  Mass.  275.  In  the  absence  of  negligence,  a 
steamboat  carrier  is  not  liable  for  the  theft  of  jewelry  from  the  state- 
room of  a  passenger  during  the  night.  Del  Valle  v.  The  Richmond. 
27  La.  Ann.  90.  A  steamship  company  is  liable  for  the  theft  of  a 
pai-aenger's  valise  from  his  stateroom  during  the  night,  if  it  was  guilty 
of  negligence.  American  Steamship  Co.  v.  Bryan,  3  Wkly.  Notes  Cas. 
(Pa.)  528.  A  steamboat  is  liable  for  the  theft  of  a  passenger's  watch  and 
money  in  the  nighttime  from  the  stateroom,  which  has  been  properly 
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vieT\'  has  finally  prevailed.  In  a  rery  recent  case,  the 
court  of  appeals  for  that  state  has  held  that  a  carrier 
by  steamboat  is  liable  as  insurer  for  the  passenger's 
personal  effects,  stolen,  without  negligence  on  his  part^ 
from  the  stateroom  during  the  night,  since  the  relation 
between  the  carrier  and  the  passenger  in  such  a  cas(^ 
is  yirtually  that  of  an  innkeeper  and  guest.  No  negli- 
gence on  the  part  of  the  carrier  need  be  shown.'  In 
distinguishing  the  case  of  a  carrier  by  steamboat  from 
that  of  a  carrier  by  railway  or  by  sleeping  car,  the  court 
said:  "The  carrier  of  passengers  by  railroad,  whether 
the  passenger  be  assigned  to  the  ordinary  coaches  or 
to  a  berth  in  a  special  car,  has  neyer  been  held  to  that 
high  degree  of  responsibility  that  goyerns  the  relations 
of  innkeeper  and  guest;  and  it  would  perhaps  be  un- 
just to  so  extend  the  liability,  when  the  nature  and 
character  of  the  duties  it  assumes  are  considered.  But 
the  traveler  who  pays  for  his  passage,  and  engages  a 
room,  in  one  of  the  modern  floating  palaces  that  cross 
the  sea  or  nayigate  the  interior  waters  of  the  country, 
establishes  legal  relations  with  the  carrier  that  cannot 
be  distinguished  from  those  that  exist  between  the 
hotel  keeper  and  his  guests.  The  carrier  in  that  case 
undertakes  to  provide  for  all  his  wants,  including  a 

locked.  The  fact  that  the  thief  had  time  and  opportunity  to  enter  a 
stateroom  of  the  ladies'  cabin,  which,  it  is  shown,  was  properly  fas- 
tened, exhibits  a  want  of  that  care  and  watchfulness  which  should 
always  be  observed  in  the  police  regulations  of  every  boat  engaged  in 
the  transportation  of  passengers.  Walsh  v.  The  H.  M.  Wright,  Newb. 
Adm.  494,  Fed.  Cas.  No.  17,115. 

3  Adams  v.  Steamboat  To.,  l^l  N.  Y.  1G3,  4r>  X.  E.  360.  affirming  9 
Misc.  Kep.  2,j,  29  N.  Y.  Supp.  56. 
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private  room  for  bis  exclusive  use,  which  is  to  be  as  free 
from  all  intrusion  as  that  assigned  to  the  guest  at  an 
hotel.  The  two  relations,  if  not  identical,  bear  such 
close  analogy  to  each  other  that  they  cannot  be  dis- 
tinguished." *  Previous  to  this  decision  the  inferior 
courts  in  New  York  had  repeatedly  held  that  a  carrier 
by  steamboat  is  liable  as  an  innkeeper  for  the  wearing- 
apparel  of  a  passenger  of  which  he  divests  himself  at 
night  on  retiring  to  his  berth  in  his  stateroom,  and  it 
can  excuse  itself  only  by  showing  that  the  passen- 
g;er  was  guilty  of  contributory  negligence.^ 


*  It  ia  perhaps  q\iestiouable  whether  there  is  such  a  difference  in 
fact  betAveen  a  carrier  by  steamboat  and  a  carrier  by  railway,  which 
undertalces  to  transport  a  passenger  across  the  continent,  and  to  fur- 
nish him  with  dining-car  and  sleeping-car  facilities,  as  to  justify  this 
radical  variation  in  principle. 

5  Crozier  v.  Steamboat  Co.,  43  How.  Prac.  (N.  Y.)  466;  Mudgett  v. 
Steamboat  Co.,  1  Daly  (N.  Y.)  151;  Gore  v.  Transportation  Co.,  2 
Daly  (N.  Y.)  254.  Where  the  officers  of  a  ship  do  not  require  all  the 
passenger's  baggage  to  be  deposited  in  a  specific  place,  the  fact  that  a 
passenger,  on  a  voyage  from  Europe  to  New  York,  keeps  his  trunk  in 
his  stateroom,  does  not  relieve  the  vessel  owner  from  his  liability  as 
carrier  of  baggage.  Van  Horn  v.  Kermit,  4  E.  D.  Smith  (N.  Y.)  453. 
But  in  Cohen  v.  Frost,  2  Duer  (N.  Y.)  335,  it  was  held  that  a  steerage 
passenger,  who  takes  his  trunk  into  the  steerage  with  him,  places  it 
under  his  bed,  and  fastens  it  with  ropes  to  his  berth,  cannot  recover 
for  its  theft  during  the  voyage,  since  he  has  the  exclusive  possession 
and  care  of  it,  and  trusts  to  his  own  care  and  vigilance  to  protect 
himself  against  loss.  In  Crozier  v.  Steamboat  Co.,  supra,  it  was 
said:  "The  rule  requiring  an  actual  aelivery  of  a  passenger's  bag- 
gage to  the  carrier  is  inapplicable  to  the  wearing  apparel  on  a  pas- 
senger's person  when  he  retires  to  his  stateroom  at  night.  In  such 
a  case  the  passenger  is  invited,  upon  the  payment  of  a  consideration, 
to  disrobe  himself  and  retire  to  a  couch  to  sleep;  in  other  words,  he 
is  invited  to  throw  aside  all  vigilance  and  precaution  which  men  ha- 
bitually practice  when  awake,  and  to  intrust  his  person,  and  what- 
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§  639.     SAME— SLEEPING  CARS 

"Wliile  a  sleeping-car  company  is  not  liable,  either  as 
an  innkeeper  or  as  a  common  carrier,  for  the  loss  of  a 
passenger's  effects,  it  is  its  duty  to  protect,  by  reason- 
able watch,  the  occupant  of  a  berth  in  its  car,  while 
asleep,  in  his  person  and  property;  and  it  is  liable  to 
such  occupant  for  its  negligence  or  want  of  reason- 
able care  in  the  protection  of  his  personal  goods  and 
money.^     It  has  been  well  said,  by  the  Xew  York  court 

ever  men  usually  carry  about  their  persons,  to  the  care  and  vigilance 
which,  it  must  be  presumed,  they  who  extend  the  invitation,  and  re- 
ceive the  reward  for  the  comfort  thus  afforded,  will  themselves  ex- 
ercise." 

§  G39.  1  Woodruff  Sleeping  &  Parlor  Coach  Co.  v.  Dii'hl,  S4  lud. 
474;  Kates  v.  Car  Co.,  95  Ga.  810,  23  S.  E.  18G;  LcAvis  v.  Car  Co., 
143  Mass.  2G7,  9  N.  E.  U15;  Efrou  v.  Car  Co.,  59  Mo.  641;  Hampton 
V.  Car  Co.,  42  Mo.  App.  134;  Scaling  v.  Car  Co.,  24  Mo.  App.  29 
Carpenter  v.  Railroad  Co.,  124  N.  Y.  53,  26  N.  E.  277,  affirming  14  Daly 
<N.  Y.)  457;  Sessions  v.  Railroad  Co.,  78  Hun,  541,  29  N.  Y.  Supp.  628 
Welch  V.  Car  Co.,  1  Buff.  Super.  Ct.  457;  Welding  v.  Wagner,  1  City  Ct 
R.  (N.  Y.)  66;  Tracy  v.  Car  Co.,  67  How.  Pi-ac.  154;  Pullman  Car  Co 
V.  Gardner,  3  Penny.  (Pa.)  78;  Pullman  Palace-Car  Co.  v.  Gavin,  93 
Tenn.  53,  23  S.  W.  70;  Pullman  Palace-Car  Co.  v.  Matthews,  74  Tex. 
654,  12  S.  W.  744;  Stevenson  v.  Car  Co.  (Tex.  Civ.  App.)  32  S.  W. 
335;  Blum  v.  Car  Co.,  1  Flip.  500,  Fed.  Cas.  No.  1,574;  Stearn  v. 
Car  Co.,  8  Out.  171.  In  Pullman  Palace-Car  Co.  v.  Smith,  73  111.  oiin, 
it  was  held  that  a  sleeping-car  company  is  liable  neither  as  an  inn- 
keeper nor  as  a  comuKjn  canier  for  the  loss  of  a  pas.senger's  money 
which  was  stolen  from  his  berth  while  he  was  asleep  therein.  In  Ne- 
braska, however,  it  is  held  that  a  sleeping-car  company,  so  far  as  it 
renders  services  similar  in  kind  to  those  of  an  innkeeper,  is  subject  to 
tlie  same  liabilities;  and  where  an  ai'ticle  of  wearing  appaiel  belonging 
to  a  passenger  in  one  of  such  cars  has  been  placed  in  tlie  custody  of 
the  porter,  who  put  it  in  the  berth  above  the  om-  occupied  by  the  pas- 
senger, the  company  is  liable  for  its  theft  wliile  the  passenger  was 
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of  appeals:^  "A  corporation  engaged  in  running  sleep- 
ing coaches,  with  sections  separated  from  the  aisle  only 
by  curtains,  is  bound  to  have  an  employ^  charged  M'ith 
the  duty  of  carefully  and  continually  watching  the  in- 
terior of  the  car  while  berths  are  occupied  by  sleej)ers. 
The  cars  are  used  by  both  sexes,  of  all  ages,  by  the  ex- 
perienced and  inexperienced,  by  the  honest  and  dis- 
honest, which  is  understood  by  carriers;  and  though 
such  companies  are  not  insurers,  they  must  exercise 
vigilance  to  protect  their  sleeping  customers  from  rob- 
bery. A  traveler  who  pays  for  a  berth  is  invited,  and 
has  the  right,  to  sleep;  and  both  parties  to  the  con- 
tract know  that  he  is  to  become  powerless  to  defend  his 
property  from  thieves,  or  his  person  from  insult;  and 
the  company  is  bound  to  use  a  degree  of  care  commen- 
surate with  the  danger  to  whicli  the  passenger  is  ex- 
posed. Considering  the  compensation  received  for 
such  services,  and  the  hazards  to  which  unguarded  and 
sleeping  travelers  are  exposed,  the  rule  of  diligence 
above  declared  is  not  too  onerous." 

This  duty  of  keeping  watch  is  not  confined  to  the 
time  while  the  passenger  is  asleep  in  his  berth,  but  ex- 
tends also  to  the  period  while  he  is  absent  from  his 
berth,  in  the  washing  room,  preparing  his  toilet  on 
arising  in  the  morning.^  Nor  is  the  sleeping-car  com- 
pany relieved  from  this  duty  of  exercising  watch  and 

absent  from  the  car  at  breakfast.  Pullman  Palace-Car  Co.  v.  Lowe. 
28  Neb.  239,  44  N.  W.  220. 

2  Carpenter  v.  Railroad  Co.,  124  X.  Y.  53,  26  X.  E.  277,  affirming  14 
Daly  (X.  Y.)  457. 

3  Root  V.  Car  Co.,  28  Mo.  App.  199. 
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guard  b}'  the  fact  that  the  car  is  leased  to  the  railroad 
company,  to  whom  the  fare  for  the  transportation  is 
paid/ 

Since  the  duty  rests  on  the  sleeping-car  company  to 
keep  watch  over  sleeping  passengers,  it  follows  that,  if 
the  servant  or  agent  of  the  company  charged  with  tliis 
duty  steals  the  property  himself,  the  company  is  respon- 
sible/ 

.  As  a  general  rule,  it  is  held  that  the  mere  proof  of 
loss  of  personal  baggage  of  a  passenger  while  occupy- 
ing a  berth  in  a  sleeping  car  does  not  make  out  a  prima 
facie  case,  and  to  sustain  a  recovery  some  evidence  of 
negligence  on  the  part  of  defendant  must  be  given/ 
But  the  fact  that  the  porter  was  the  only  employ^  on 

4  PuUman  Palace-Car  Co.  v.  Pollock,  69  Tex.  120,  5  S.  W.  814. 

5  Pullman  Palace-Car  Co.  y.  Gavin,  93  Tenn.  53,  23  S.  W.  70. 
Whether  we  treat  a  sleeping-ear  company  as  a  common  carrier  of 
passengers,  or  treat  it  as  an  innlveepor,  or  treat  it  as  a  simple  lodging- 
house  keeper,  hiring  its  space  for  an  agreed  consideration  for  sleeping 
apartments  for  a  determinate  period,  it  is  responsible  for  personal 
jCAvels  and  belongings  of  a  passenger  appropriate  for  his  or  her  social 
position  and  financial  standing,  carried  by  such  passenger  while  trav- 
eling thereon,  and  for  his  or  her  convenience,  comfort,  or  personal 
adornment,  to  the  extent  at  least  of  making  good  to  such  person  any 
loss  resulting  from  a  theft  of  such  pi'operty  by  its  own  employes, 
while  such  person  was  under  their  protection.  It  guaranties  at  least 
that,  Avhile  enjoying  the  comfort  afforded  by  the  car  of  the  defend- 
ant, a  person  travehng  thereon  shall  not  be  robbed  by  its  employes. 
Pullman  Palace-Car  Co.  v.  Martin,  95  Ga.  314,  22  S.  E.  700.  Where 
the  porter  of  a  sleeping  car,  in  pursuance  of  his  duties  and  custom, 
takes  charge  of  a  passenger's  baggage,  for  the  purpose  of  removing  it 
from  the  car  at  the  passenger's  destination,  the  car  company  becomes 
liable  therefor,  if  such  baggage  is  lost  or  stolen  through  the  negligence 
vf  its  employes.     Voss  v.  Car  Co.  (Ind.  A])p.)  44  X.  E.  1010.  43  N.  E.  20. 

c  Carpenter  v.  Railroad  Co.,  124  N.  Y.  53,  26  N.  E.  277;    Welding  v. 
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the  car,  which  ran  over  an  important  thoroughfare, 
and  stopped  at  numerous  stations  during  the  night; 
that,  in  addition  to  his  duties  for  the  company,  he  was 
l^ermitted  to  render  services  to  passengers  for  his  own 
profit,  and  presumptively  assisted  passengers  in  enter- 
ing and  leaving  the  coach  at  intermediate  stations, 
makes  out  a  prima  facie  case  of  negligence/  So  the 
fact  that  two  larcenies  were  committed  in  a  sleeping 
car  during  one  night,  that  the  porter  was  found  asleep 
In  the  car  in  the  early  morning,  and  that  he  was  re- 
quired by  the  company  to  be  on  duty  for  36  hours  con- 
tinuously, is  suflflcient  evidence  of  negligence  to  re- 
quire the  case  to  be  submitted  to  the  jury.®  In  Georgia, 
however,  it  has  been  held  that,  if  a  loss  occurs,  the  bur- 
den of  proof  is  on  the  company  of  showing  that  it  exer- 
cised proper  diligence,  and  that  the  loss  was  not  occa- 
sioned because  of  a  failure  on  the  part  of  its  employes 
to  do  so." 

Wagner.  1  City  Ct.  R.  (N.  Y.)  66;  Tracy  r.  Car  Co.,  67  How.  Prac. 
<N.  Y.)  154;  Bevis  v.  Railway  Co.,  26  Mo.  App.  19;  Stearn  v.  Car  Co.. 
S  Ont.  171. 

T  Carpenter  v.  Railroad  Co.,  124  N.  Y.  53,  26  N.  E.  277,  affirming  14 
Daly  (N.  Y.)  457.  Wiiere  it  appears  that  the  thief  must  have  stood  in  the 
aisle  of  the  ear  ^vhile  committing  the  theft;  that  the  thief  must  have 
pulled  plaintiff's  vest  from  under  his  pillow,  unfolded  it.  taken  out 
money  and  jewelry,  folded  it  up  again,  and  placed  it  back;  and  thai 
the  porter  was  on  watch  in  a  position  where  he  was  able  to  overlook 
the  car  all  night, — the  jury  is  warranted  in  finding  negligence.  Bevis 
V.  Railway  Co.,  26  Mo.  App.  19. 

8  Lewis  v.  Car  Co.,  143  Mass.  1'67,  9  N.  E.  615. 

»  Kates  V.  Car  Co.,  95  Ga.  810,  23  S.  E.  186. 
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§  640.     SAME— LIABILITY    OF    RAILROAD    COMPANY 

FOR    LOSS    OF    ARTICLES  FROM 

SLEEPING  CAR. 

As  we  have  seen,  a  railroad  company  is  liable  for  the 
negligence  of  the  employes  on  a  sleeping  car  forming 
part  of  its  train,  if  such  negligence  produces  injury  to 
the  person  of  the  passenger.^  On  the  same  principle, 
if  a  passenger  on  a  railroad  entitled  to  ride  in  a  sleep- 
ing car  there  loses  an  article  of  personal  baggage 
through  the  negligence  of  the  sleeping-car  employes, 
the  railroad  company,  which  undertook  to  transport 
him,  is  liable,  even  though  the  sleeping  car  is  owned 
by  third  persons,  who,  under  a  contract  with  the  rail- 
road company,  provided  conductors  and  servants.^  So, 
a  railroad  company  is  liable  for  the  loss  of  a  passenger's 
valise,  which,  on  entering  a  sleeping  car,  he  turned 
over  to  the  porter,  though  the  porter  was  prohibited 
from  taking  charge  of  such  baggage  by  a  rule  of  the 
sleeping-car  company,  and  though  the  contract  between 
the  railroad  company  and  the  sleeping-car  company 
exempted  the  railroad  company  from  liability  for  bag- 
gage in  sleeping  cars.  The  railroad  company  cannot 
escape  liability  as  common  carrier  by  delegating  a 
part  of  its  duties  to  the  sleeping-car  company.' 

§  640.    1  See  ante,  §  378. 

2  Kinsley  v.  Railroad  Co.,  125  Mass.  54. 

3  Louisville,  N.  &  G.  S.  R.  Co.  v.  Katzenberger,  16  Lea  (Tenn.)  38<), 
1  S.  W.  44.  A  ticket  for  a  berth  in  a  sleeping  car,  stating  that  "'wear- 
ing apparel  or  baggage  placed  in  the  car  will  be  entirely  at  risk  of 
owner,"  has  no  bearing  in  an  action  against  the  railroad  company  for 
loss  of  baggage  while  in  the  sleeping  car.    Id. 
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§  641.     SAME— ARTICLES    LEFT  IN  CAR. 

A  common  carrier  of  passengers  is  bound  to  exercise 
ordinary  care  to  discover  and  take  care  of  articles  of 
baggage  inadvertently  left  by  the  passenger  in  the  car- 
rier's conveyance.^  On  this  subject,  the  supreme  court 
of  Georgia  ^  has  recently  said:  "It  very  frequently 
happens  that  a  passenger  in  a  sleeping  car,  upon  leav- 
ing the  same,  casually  leaves  in  the  car  some  article  of 
personal  property.  When  this  occurs,  the  article  so 
left  does  not  become  the  property  of  the  company,  but, 
on  the  contrary,  it  is  under  a  duty  of  exercising  at 
least  some  care  in  looking  out  for  and  taking  care  of  an 
article  that  is  thus  left,  and,  if  possible,  of  restoring  it 
to  the  owner  when  thus  ascertained.  We  do  not  think 
that  the  rule  of  extraordinary  diligence  applies  in  such 
a  case,  but  certainly  it  is  not  requiring  too  much  of 
the  company  to  hold  it  bound  to  be  at  least  ordinarily 
careful  in  discovering,  taking  care  of,  and  restoring 
property  thus  left  in  a  car.  It  is  unquestionably  true 
that,  when  such  property  is  found  by  a  servant  of  the 
company,  he  is  bound  to  take  care  of  it;  for  this  is  noth- 
ing more  than  common  honesty  requires,  a  failure  to 
observe  which  would  not  excuse  the  company.  A  less 
stringent  rule  is  applicable  when  it  does  not  appear  that 
the  property  in  question  is  actually  found  by  a  serv- 

§  G41.  1  Tower  v.  Railroad  Co.  7  Hill  (N.  Y.)  47.  But  a  passenger 
who,  ou  alighting,  leaves  a  plaid  in  the  carrier's  vehicle,  which  is  lost 
without  the  carrier's  fault,  cannot  hold  the  carrier  liable  for  its  value. 
Ramsey  v.  Bell,  1  Prince  Edwards  Is.  417. 

2  Kates  V.  Car  Co.,  95  Ga.  811,  23  S.  E.  186. 
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^nt  of  the  company,  but  is  left  or  dropped  in  such  place, 
or  under  such  circumstances,  as  would  enable  the  serv- 
ants of  the  company,  by  the  exercise  of  ordinary  care, 
to  discover  it.  In  the  latter  case, the  duty  would  still  be 
on  the  company  of  showing  that  it  did  in  fact  exercise 
that  degree  of  care  in  the  premises."  So  where  a  street- 
car company,  by  a  general  regulation,  makes  it  the 
duty  of  its  agents  to  take  charge  of  property  inadver- 
tently left  in  its  cars,  and  provides  a  place  in  its  depot 
for  the  safe-keeping  of  such  property,  where  the  ow^ner 
may  apply  for  it,  it  must  be  deemed  a  part  of  its  busi- 
ness to  take  charge  of  such  articles,  and  keep  them  for 
the  passenger.  And  although  a  street-car  company 
does  not  engage  for  the  carriage  of  baggage,  yet  where 
it  takes  charge  of  a  passenger's  property  inadvertently 
left  in  its  car,  it  is  liable  for  its  safe-keeping  as  a 
bailee  for  hire,  the  specific  compensation  paid  as  fare 
being  a  suflflcient  consideration.  But  in  such  a  case  the 
mere  fact  of  delivery  of  the  articles  to  a  wrong  person 
does  not  render  the  company  liable  for  their  value,  if  it 
exercised  all  the  care  and  vigilance  that  could  reason- 
ably be  expected  of  it  under  the  circumstances.' 

B  Morris  v.  Railroad  Co.,  1  Daly  (N.  Y.)  20l>. 
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§  642.     FOR  WHAT  PROPERTY  LIABLE. 

The  duty  of  a  carrier  to  exercise  care  for  property 
in  the  passenger's  custody  extends  only  to  such 
clothing,  ornaments,  and  articles  as  are  usually 
carried  by  passengers  for  their  personal  com- 
fort and  convenience  during  the  journey,  and 
for  such  a  sum  of  money  as  may  be  deemed 
reasonably  necessary  for  traveling  expenses. 
As  to  all  other  property  in  the  passenger's 
custody,  no  duty  of  care  exists. 

The  carrier's  liability  for  property  in  the  passenger's 
custody  does  not  extend  beyond  the  clothing,  orna 
ments,and  such  articles  as  are  usually  carried  by  travel- 
ers about  their  persons,  together  with  a  sum  of  money 
reasonably  sufficient  for  the  expenses  of  the  journey 
in  which  one  is  engaged.^  The  liability  of  the  carrier  is 
not,  however,  confined  to  such  articles  of  wearing  a]) 
parel  as  are  used  on  the  train,  but  extends  to  article;: 
which  a  passenger  has  packed  in  her  valise,  in  the  ex- 
pectation of  using  them  at  an  intermediate  station, 
where  she  intends  to  stop  off  and  visit  with  a  friend  for 
a  day  or  two.^  So  a  gold  watch  and  gold  spectacles, 
carried  in  a  valise  by  a  female  passenger,  are  proper  ar- 

§  642.  1  Illinois  Cent.  R.  Co.  v.  Handy,  63  Miss.  609.  The  carrier 
is  liable  for  such  articles  as  are  usually  carried  by  a  passenger  about 
his  person,  and  for  such  a  sinn  as  may  be  deemed  reasonably  nec- 
essary for  traveling  expenses;  but  for  any  sum  beyond  this  it  is  not 
responsible.    Blum  v.  Car  Co.,  1  Fhp.  500,  Fed.  Cas.  No.  1,574. 

2  Hampton  v.  Car  Co.,  42  Mo.  App.  134. 
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tides  of  hand  baggage,  for  the  theft  of  wliich,  through 
the  carrier's  negligence,  the  carrier  is  liable.' 

But,  under  the  ordinary  contract  of  carriage,  a  car- 
rier of  passengers  enters  into  no  duty  as  to  articles  of 
property  of  great  value,  forming  no  part  of  passengers' 
ordinary  baggage  or  personal  equipment.  Hence  a 
railroad  company  is  not  liable  where  a  passenger  on  its 
train  is  robbed  of  |16,000  worth  of  negotiable  securi- 
ties, though  its  servants  may  have  been  negligent/ 
Neither  is  a  railroad  company  liable  for  the  destruc- 
tion of  a  large  amount  of  bank  notes  on  the  person  of  a 
passenger  who  perished  in  a  railroad  wreck,  and  whose 
body  was  burned  in  a  fire  accidentally  started  in  the 
wreck.^ 

8  Walsh  V.  Tlie  H.  M.  Wright,  Newb.  Adm.  4t)4,  Fed.  Cas.  No.  17,115. 

4  A^'eeks  v.  Kaih-oad  Co.,  72  X.  Y.  50.  affinniny  '.)  Ilun  (N.  Y.)  669. 

5  Fh-st  Nat.  Bauk  of  Greentield  v.  Marietta  &  C.  R.  Co.,  20  Ohio  St. 
259.  In  this  case  it  was  said:  "We  do  not  call  in  question  the  right 
of  a  passenger  to  carry  about  his  person,  for  the  mere  pui-pose  of 
transportation,  large  sums  of  money,  or  small  parcels  of  great  value, 
without  communicating  the  fact  to  the  carrier,  or  paying  anything 
for  their  transportation.  But  he  can  do  so  only  at  his  own  risk,  in 
so  far  as  the  acts  of  third  persons,  or  even  ordinary  negligence  on  the 
part  of  the  earner  or  his  servants,  is  concerned.  For  tliis  secret 
method  of  transportation  would  be  a  fraud  upon  tlie  carrier,  if  he 
could  thereby  be  subjected  to  an  unlimited  liability  for  the  value  of 
parcels  never  delivered  to  him  for  transportation,  and  of  which  he 
has  no  knowledge,  and  has  therefore  no  opportunity  to  demand  com- 
pensation for  the  risk  incurred.  No  one  could  reasonably  suppose 
that  a  liability  which  might  extend  indefinitely  in  amount  would  bo 
gratuitously  assumed,  even  though  the  danger  to  be  apprehended 
should  arise  from  the  inadvertent  negligence  of  the  carrier  hiniself." 
A  carrier  of  passengers  is  not  liable  for  money  in  excess  of  the  pas- 
senger's reasonable  requirements  for  the  journey,  carried  by  him  in 
his  overcoat  pocket,  whence  it  was  stolen  during  the  confusion  incL- 
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A  sleeping-car  company  is  bound  to  use  reasonable 
care  to  protect  only  so  much  money  carried  by  a  pas- 
senger as  is  necessary  and  appropriate,  in  view  of  his 
circumstances  and  condition  in  life,  for  his  wants  and 
comforts  during  the  contemplated  journey,  and  is  not 
liable  if  a  sum  of  money,  carried  for  another  purpose,  is 
stolen  from  him  through  the  negligence  of  its  servants, 
provided  no  special  circumstances  exist  which  impose 
on  it  a  peculiar  duty  with  reference  to  such  money." 

As  to  an  excessive  amount  of  baggage  or  money  in 
the  custody  of  the  passenger,  the  carrier  is  not  even  a 
gratuitous  bailee.  It  therefore  follows  that  it  is  not 
liable  for  the  theft  of  such  property  even  by  its  serv- 
ants, for  the  reason  that,  as  to  such  excess,  it  stands  in 
no  contract  relation  with  the  passenger,  and  owes  him 
no  duty,  nor  authorizes  its  servants  to  do  anything  with 
reference  to  such  property.'^ 

dent  to  the  derailment  of  the  train.    Hillis  v.  Railway  Co.,  72  Iowa. 
228,  33  N.  W.  643. 

6  Barrett  v.  Car  Co.,  51  Fed.  796.  A  sleeping-car  company  is  nor 
liable  for  the  loss  of  a  passenger's  valise  containing  samples  of  mer- 
chandise, where  it  had  no  knowledge  of  its  contents.  Pfaelzer  v. 
Car  Co.,  4  Wkly.  Notes  Cas.  (Pa.)  240. 

7  Illinois  Cent.  R.  Co.  v.  Handy,  63  Miss.  609;  Root  v.  Car  Co.,  28  Mo. 
App.  199;   Wilson  v.  Railroad  Co.,  32  Mo.  App.  682. 
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§  643.     CONTRIBUTORY  NEGLIGENCE  OF  PAS- 
SENGER. 

Since  the  carrier's  liability  for  property  in  the  pas- 
senger's custody  is  based  on  negligence,  con- 
tributory negligence  on  the  part  of  a  passenger 
is  a  defense  in  an  action  for  its  loss,  except  in 
cases  of  theft  by  the  carrier's  servants. 

Contributory  negligence  on  the  part  of  the  passenger 
in  the  care  of  liis  property  manifestly  ought  to  free  the 
carrier  from  responsibility  for  its  loss.  This  proposi- 
tion has  been  frequently  recognized  by  the  courts. 
Thus,  if  a  passenger,  on  disembarking  at  his  destina- 
tion, negligently  leaves  his  overcoat  or  his  pocketbook 
containing  money  in  the  car,  the  railroad  company  is 
not  responsible  for  the  property  so  left,  if  it  be  stolen 
by  some  one  not  in  the  employ  of  the  company,  unless 
an  agent  of  the  company  discovered,  before  the  theft, 
that  such  property  had  been  left.^  So  a  passenger  on 
a  steamboat,  who  deposits  his  valise  in  his  stateroom, 
and  leaves  the  room  without  locking  the  door,  is  guilty 
of  negligence,^  though  no  key  has  been  furnished  him;^ 
and  he  cannot  recover  for  the  loss  of  his  valise  by  theft 
during  his  absence.     So  a  passenger  who  leaves  a  car 

§  643.  1  Illinois  Cent.  R.  Co.  v.  Handy,  63  Miss.  609;  Tower  v.  Rail- 
road Co.,  7  Hill  (N.  Y.)  47. 

2  The  R.  E.  Lee,  2  Abb.  (U.  S.)  49,  Fed.  Cas.  No.  11,690. 

3  Gleason  v.  Transportation  Co.,  32  Wis.  8.5.  A  passenger  whose 
money  is  stolen  during  the  night  from  the  stateroom  of  a  steamer 
cannot  recover  for  its  loss,  where  he  negligently  failed  to  bolt  the 
door,  though  lie  loclced  it.  The  John  Broolcs,  1  Hask.  430.  Fed.  Cas. 
No.  7,33.5. 
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at  an  intermediate  station  for  10  minutes,  permitting 
her  satchel  to  remain  in  the  car  in  such  a  position  that 
it  can  easily  be  reached  from  the  outside,  is  guiltv  of 
contributory  negligence,  and  cannot  recover  for  its  loss 
while  so  absent.*  So  a  passenger  in  a  sleeping  car, 
who  leaves  his  valuables  in  his  berth  while  he  is  in  the 
toilet  room,  is  guilty  of  contributory  negligence,  as 
matter  of  law,  if  they  are  stolen  in  his  absence;  but 
it  is  otherwise  if  he  directs  the  porter  in  charge  of 
the  car  to  look  after  his  effects  in  his  absence/ 

But  it  is  not  negligence,  as  matter  of  law,  for  a  pas- 
senger, retiring  in  his  berth  on  a  steamer,  to  retain 
money  on  his  person,  though  there  is  a  safe  on  the 
steamer  in  which  passengers  may  deposit  their  valu- 
ables.^ So  the  act  of  a  passenger,  on  a  warm  day,  in 
taking  off  his  c<  at,  containing  .§240  in  money,  and  lay- 
ing it  across  the  back  of  his  seat,  is  not  such  contribu- 
tory negligence  as  will  preclude  a  recovery  for  the  loss 
of  the  money,  caused  by  the  overturning  of  the  coach 
through  the  negligence  of  defendant's  servants,  where- 
by the  coat  was  thrown  out  of  the  window/ 

4  Whitney  v.  Car  Co.,  14.3  Mass.  243,  9  X.  E.  619. 

5  Chamberlain  v.  Car  Co..  55  Mo.  App.  474;  Root  y.  Car  Co.,  28  Mo. 
App.  199. 

6  Dunn  V.  Steamboat  Co.,  58  Hun,  461,  12  X.  Y.  Supp.  406. 

7  Bonner  v.  Grumbach,  2  Tex.  Civ.  App.  482,  21  S.  W.  1010.  But 
where  the  coat  was  brought  to  him  as  soon  as  he  got  out  of  the  over- 
turner]  coach,  and  he  then  noticed  that  his  money  Avas  missing,  it 
was  his  duty  to  notify  the  train  hands  of  his  loss;  and  liis  failure  to 
give  notice  of  his  loss  to  the  carrier  is  such  contributory  negligence 
as  bars  a  recovery,  since  such  failure  prevented  the  carrier  from  tail- 
ing steps  to  protect  itself,  if  possible,  by  a  i-ecovery  of  the  money.  1*1. 
The  mere  fact  that  a  passenger  on  a  sleeping  ear  places  his  clothing, 
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But  contributory  negligence  in  the  care  of  his  prop- 
erty by  the  passenger  is  no  defense  in  favor  of  the  car- 
rier where  the  property  was  stolen  by  its  servants. 
The  duty  of  the  carrier,  through  its  servants,  would  be 
to  protect  the  passenger's  property,  although  discov- 
ered in  an  exposed  situation,  where  his  carelessness 
may  have  left  it.® 

So,  also,  where  it  appears  that  the  acts  of  the  passen- 
ger alleged  to  be  negligent  were  caused  by  the  willful 
misconduct  of  the  company  itself,  the  latter  is  estopped 
from  claiming  immunity  because  of  such  acts.  Hence^ 
where  a  passenger  on  a  sleeper,  who  retires  for  the 
night  with  assurance  that  the  car  will  go  through  to  his 
destination,  is  suddenly  aroused  during  the  night  for 
the  purpose  of  hurriedly  changing  cars,  having  barely 
time  to  secupe  his  clothing,  the  question  whether  he 
was  guilty  of  negligence  in  not  taking  proper  care  to  se- 
cure his  money  and  valuables  is  one  of  fact  for  the  jury, 
and  their  finding  in  his  favor  will  not  be  disturbed.® 

containing  money,  on  tlie  iinoccupiefl  bortli  above  the  one  in  whicli  he 
sleeps,  is  not  such  eontribntory  neghgence,  as  matter  of  law,  as  will 
bar  a  recovery  for  the  theft  of  the  articles  while  he  Is  asleep.  Florida 
V.  Car  Co.,  37  Mo.  App.  598. 

8  Root  V.  Car  Co.,  28  Mo.  App.  199;  Pnllniau  Palace-Car  Co.  v. 
Matthews,  74  Tex.  654,  12  S.  W.  744. 

»  Kates  V.  Car  Co..  95  Ga.  810,  23  S.  E.  186. 
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CHAPTER  XLII. 

ACTIONS   PERTAINING  TO   BAGGAGE. 

{  644.  Parties. 

645.  Form  of  Action. 

646.  Pleading. 

647.  Admissibility  of  Evidence. 

648.  Same— Declarations  of  Agent  or  Employd. 

649.  Same — Opinion  Evidence. 

650.  Bmden  of  Proof,  and  Presumptions. 

651.  Same — Possession  of  Baggage  Checks. 

652.  Measure  of  Damages— Loss  of  Baggage. 

653.  Same— Delay  in  Delivery. 

§  644.     PARTIES. 

As  a  general  rule,  the  right  of  possession  is  snflQcient 
to  entitle  a  passenger  to  sue  for  the  loss  of  baggage  by 
the  carrier  during  the  journey,  though  some  one  else 
may  in  fact  be  the  owner  or  part  owner  thereof.  Thus, 
a  gentleman  in  charge  of  ladies  on  a  train  is  the  prop- 
er custodian  of  their  money  and  personal  effects  for  the 
journey  intrusted  to  him;  and  his  right  to  the  posses- 
sion of  the  property  will  enable  him  to  sue  a  sleeping- 
car  company  for  the  theft  of  tJie  money  by  one  of  its 
porters.^     So  a  husband  traveling  with  his  wife,  who 

§  644.  1  Pullman  Palace-Car  Co.  v.  Gavin,  93  Tenn.  53,  23  S.  W,  70. 
By  issuing  a  check  to  two  passengers  for  a  chest  containing  the  bag- 
gage of  both,  a  railroad  company  enters  into  a  joint  contract  with 
them;  and,  where  the  chest  and  its  contents  are  lost  on  the  journey, 
the  company  cannot  insist  that  the  contract  should  be  severed,  and 
separate  actions  brought  thereon,  to  correspond  with  the  ownership  of 
the  property,  but  both  owners  may  sue  jointly,  Anderson  v.  Railway 
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purchases  tickets  for  himself  and  her,  and  has  his  own 
and  her  baggage  checked  to  the  point  of  their  destina- 
tion, himself  receiving  the  checks,  may  sue  the  railroad 
compan}'  in  his  own  name,  without  joining  the  wife,  for 
the  loss  of  the  wife's  trunk,  containing  her  wearing  ap- 
parel, and  that  of  her  child.  In  such  a  case,  although 
the  general  ownership  of  the  lost  trunk  and  its  con- 
tents is  in  the  wife,  the  husband  has  such  a  special  own- 
ership therein  as  will  entitle  him  to  recover,  in  his  own 
name  alone,  the  value  of  such  lost  trunk  and  its  con- 
tents as  his  damages  for  the  breach  of  contract  made 
with  him  for  its  safe  carriage  and  delivery.  Such  re- 
cover}^ would  bar  any  subsequent  action  by  the  wife." 
In  New  York  it  has  been  held  that,  as  against  stran- 
gers, the  husband  may  sue  for  loss  of  or  injury  to  his 
wife's  paraphernalia,  while  being  transported  as  bag- 
gage, even  under  the  married  woman's  statutes.' 

Co.,  65  Iowa,  131,  21  N.  W.  485.  A  partneiship  cannot  sue  for  injury 
to  its  personal  property  wliile  being  carried  by  a  raih-oad  company  as 
the  personal  baggage  of  a  member  of  the  firm,  who  was  a  passenger  on 
the  train.  If  any  one  can  sue,  it  must  be  the  individual  partner  for 
whom  the  baggage  was  being  carried,  since  there  is  no  privity  of  con- 
tract between  the  partnership  and  the  carrier.  State  v.  Knight  (N.  J. 
Sup.)  33  Atl.  S45.  But  where  a  traveling  salesman  pays  an  extra  com- 
pensation to  secure  the  transportation  of  merchandise  in  his  sample 
trunks,  an  action  is  properlj'  brought  in  the  name  of  his  principal  for 
their  loss  during  transportation.  Sloman  v.  Railroad  Co.,  G7  N.  Y.  208, 
reversing  G  Hun,  541;.  In  such  a  case,  the  undiscovered  principals 
have  a  riglit  to  disclose  themselves,  and  sue  upon  the  contract.  Lake 
Shore  &  M.  S.  Ey.  Co.  v.  Hochstim,  67  111.  App.  514. 

2  Jacksonville,  St.  A.  &  H.  R.  Ry.  Co.  v.  Mitchell,  32  Fla.  77,  13 
South.  673. 

3  Curtis  V.  Railroad  Co.,  74  N.  Y.  IK).    At  conuiKin  law,  in  tlie  ab- 
scence  of  statute,  the  paraphernalia  of  a  married    wouuin   is  subject 
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So  a  minor  may,  by  his  next  friend,  sue  a  carrier  for 
the  value  of  lost  baggage,  consisting  of  wearing  apparel 
given  him  by  his  parents.* 

A  claim  for  loss  of  baggage  against  a  common  car- 
rier may  be  assigned,  and  under  the  Code  the  assignee 
may  sue  on  such  claim  in  his  own  name  without  mak- 
ing the  assignor  a  party.®  But  where  a  passenger's 
baggage  is  destroyed  on  the  line  of  a  connecting  rail- 
road, an  assignment  of  his  claim  for  damages  against 
that  road  confers  on  the  assignee  no  right  of  action 
against  the  original  carrier." 

§  645.     FORM  OF  ACTION. 

For  loss  of  or  injury  to  baggage  during  transporta- 
tion, the  passenger  may  maintain  either  an  action  for 
breach  of  contract  against  the  carrier,  or  in  tort  for 
breach  of  its  public  duty  as  a  carrier.^     So  a  shipown- 

to  the  control  of  her  liusbaad,  and  he  alone  can  sue  for  an  injury  to  or 
conversion  of  it.  jSIcCormick  v.  Railroad  Co.,  49  N.  Y.  30-3.  But  it  has 
al?o  been  held  that,  under  the  New  York  married  woman's  statute,  a 
married  woman  may  sue  for  an  injury  to  or  conversion  of  her  para- 
phernalia.   Rawson  v.  Railroad  Co.,  48  N.  Y.  212. 

4  Perkins  v.  Wright,  37  Ind.  27.  But  it  has  also  been  held  that  a 
father  may  sue,  in  an  a(?tion  on  the  case,  for  loss  of  baggage  carried  on 
a  journey  by  his  minor  son.    Grant  v.  Newton,  1  E.  D.  Smith  (N.  Y.) 

6  Freeman  v.  Newton,  3  E.  D,  Smith  (N.  Y.)  246. 

6  Talcott  V.  Railroad  Co.,  66  Hun,  456,  21  N.  Y.  Supp.  318. 

§  645.  1  But  where  baggage  has  been  injured  during  transporta- 
tion, the  owner,  accepting  and  retaining  the  same,  may  bring  his  ac- 
tion against  the  carrier  for  damages  for  the  tort  or  wrong  by  which 
the  property  was  injured,  but  cannot  recover,  on  a  verified  account, 
the  entire  value  of  the  property  so  injured.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Wilkinson,  55  Kan.  83,  39  Pae.  1043. 
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er,  who  refuses  to  carry  a  passenger  whom  he  has  en- 
gaged to  carry,  and  who  proceeds  on  his  voyage  without 
giving  the  passenger  a  reasonable  opportunity  to  re- 
move his  baggage,  or  with  intent  to  carry  it  beyond  his 
reach,  thereby  terminates  the  contract  of  carriage,  and 
is  liable  in  trespass  for  carrying  it  away,  and  the  pas- 
senger need  not  sue  for  breach  of  contract.^ 

§  646.  PLEADING. 

In  an  action  for  loss  of  baggage,  a  complaint  which 
describes  the  baggage  as  "one  trunk,"  containing  "cloth- 
ing and  personal  wearing  apparel,"  is  sufficient  on  de- 
murrer.^ So  a  complaint  which  states  a  contract  on 
the  part  of  a  common  carrier  to  convey  a  passenger  and 
his  trunks  from  one  point  to  another,  for  a  valuable 
consideration,  and  in  the  same  count  alleges  an  iuiury 
to  the  trunks,  caused  by  defendant's  negligence,  is  not 
demurrable  as  stating  two  causes  of  action, — one  a 
breach  of  contract  and  the  other  a  tort, — such  state- 
ment constituting  in  fact  but  one  cause  of  action.'  But 
in  an  action  for  loss  of  baggage,  where  the  complaint  al- 
leges that  the  contract  was  made  with  defendant  for 
transportation  to  a  certain  point,  plaintiff  cannot  recov- 
er on  proof  that  the  contract  was  made  with  another 
company,  and  that  defendant  was  merely  a  connecting 
carrier.^     Where  an  action  is  brought  for  the  loss  of 

2  Holmes  v.  Doane,  3  Gray  (Mass.)  328. 

§  046.    1  Montgomery  &  E.  Ry.  Co.  v.  Culver,  75  Ala.  587. 

2  Rothschild  V.  Railway  Co.,  60  Hun,  582,  14  N,  Y.  Supp.  807,  aflirm- 
ing-  10  N.  Y.  Supp.  36. 

.    3  iioutgomery  &  E.  Ry.  Co.  v.  Culver,  75  Ala.  587.    A  carrier's  con- 
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a  passenger's  trunk,  and  after^'ards  the  trunk  is  found 
and  delivered  to  plaintiff,  an  amended  petition  for  in- 
jury to  the  baggage  and  delay  in  its  delivery  sets  up  no 
new  cause  of  action,  and  is  properly  allowed.* 

§  647.     ADMISSIBILITY  OF   EVIDENCE. 

It  was  an  unbending  rule  at  common  law  that  a  par- 
ty or  a  person  interested  in  the  subject-matter  of  a  law- 
suit was  not  a  competent  witness.  Some  of  the  courts 
applied  this  rule  in  all  its  strictness  in  actions  for  loss 

tract  that,  in  case  of  loss,  he  will  not  pay  more  than  a  certain  sum. 
merely  limits  the  amount  of  his  liability,  and  need  not  be  averred  in 
the  declaration;  but  a  contract  exempting  him  from  liability  en- 
tirely, or  from  liabihty  on  goods  which  exceed  a  certain  value,  must 
be  alleged  in  the  declaration.  And  where  the  declaration  in  an  action 
for  loss  of  baggage  proceeds  on  the  common-law  liability,  and  the 
plea  sets  up  a  special  contract,  limiting  the  carrier's  liability  to  wear- 
ing apparel  not  exceeding  $100  in  value,  a  replication  setting  up 
gross  negligence  is  a  departure,  and  bad  on  demurrer.  Shaw  v.  Rail- 
way Co.,  5  Man.  Rep.  198,  334. 

4  Lawrence  v.  Railroad  Co.,  61  Mo.  App.  62.  But  a  passenger  who 
has  sued  a  railroad  company  for  loss  of  baggage  is  not  bound  to 
accept  a  tender  of  the  baggage  more  than  a  year  after  it  was  deliv- 
ered to  the  company,  and  after  the  company  has  answered  denying 
the  receipt  of  the  property.  Lalie  Shore  &  M.  S.  Ry.  Co.  v.  Warren, 
3  Wyo.  134,  6  Pac.  724.  A  passenger  advised  a  station  agent  of 
the  fact  that  his  trunli  contained  merchandise,  and  the  agent  charged 
an  extra  compensation  for  its  transportation.  An  action  was  brought 
for  the  recovery  of  the  baggage,  and  the  court  ruled  that  plaintiff 
could  not  recover  for  the  merchandise,  and  a  recovery  was  had  only 
for  the  baggage.  Held,  that  such  judgment  was  not  a  bar  to  a  subse- 
quent action  for  the  merchandise,  as  the  two  actions  were  not  for 
parts  of  one  entire  indivisible  demand,  but  were  based  on  separate 
contracts.  Millard  v.  Railroad  Co.,  SO  N.  Y.  441,  affirmhig  20  Hun, 
191. 
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of  baggage,  and  plaintiff  was  held  incompetent  to  prove 
the  contents  of  his  trunk,  and  their  value,  though  he 
had  no  other  evidence  on  the  subject/  Other  courts, 
from  the  necessity  of  the  case,  relaxed  the  rule,  so  as  to 
permit  plaintiff  to  testify  to  these  matters  where  the 
baggage  was  lost  through  the  carrier's  fraud  or  unwar- 
ranted interference,  but  still  held  him  incompetent 
where  the  baggage  was  lost  through  the  carrier's  neg- 
ligence." Other  courts  went  yet  further,  and  permit- 
ted plaintiff  to  testify  to  the  contents  of  his  trunk,  not 
onh'  where  the  carrier  had  committed  spoliation  of  the 
property,  but  in  all  cases  where  no  other  evidence  was 
attainable  on  the  subject.^  So  the  owner's  wife  was 
held  competent  to  testify  as  to  these  matters  whenever 
the  owner  himself  might  do  so.*  Of  course,  since  par- 
ties are  now  competent  witnesses  by  statute  in  all 
cases,  this  is  now  obsolete  learning,  but  it  may  be  re- 
marked in  passing  that  this  is  the  only  branch  of  legal 
learning  on  the  subject  of  carriers  of  passengers  that 
has  become  obsolete. 

In  an  action  for  loss  of  a  trunk  which  has  passed 

§  647.  iDill  V.  Railroad  Co.,  7  Rich.  Law  (S.  C.)  158;  Smith  v. 
Railroad  Co.,  60  N.  C.  202. 

-  Snow  V.  Railway  Co.,  12  Mete.  (Mass.)  44;  Garvey  v.  Railroad 
Co.,  1  Hilt.  (N.  Y.)  280. 

3  Dibble  v.  Brown,  12  Ga.  217;  Johnson  v.  Stone.  11  Humph.  (Teun.) 
419;  Davis  v.  Railroad  Co.,  22  111.  278;  Illinois  Cent.  R.  Co.  v. 
Taylor,  24  111.  323;  Illinois  Cent.  R.  Co.  v.  Copeland,  24  111.  332:  Mad 
River  &  L.  E.  R.  Co.  v.  Fulton,  20  Ohio,  378;  Roinand  v.  McGill.  3 
Pa.  St.  451. 

4  Illinois  Cent.  R.  Co.  v.  Taylor,  24  111.  323;  Illinois  Cent.  R.  Co.  v. 
Copeland,  24  111.  332;  Mad  River  &  L.  E.  R.  Co.  v.  Fulton,  20  Ohio, 
378. 
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through  the  hands  of  several  steamboat  carriers  before 
it  was  delivered  to  defendant,  evidence  as  to  whaf  was 
in  the  trunk  when  packed,  several  weeks  before  its  de- 
livery to  defendant,  is  competent,  although  it  can  be 
lield  liable  only  for  the  contents  of  the  trunk  at  the  time 
of  its  receipt.''  But  in  an  action  for  the  loss  of  baggage 
by  a  Swedish  immigrant,  plaintiff's  testimony  show- 
ing that  the  contents  of  his  trunk  were  valuable  does 
not  render  competent  the  testimony  of  an  inspector  of 
customs,  who  had  examined  the  trunks  of  hundreds  of 
Swedish  immigrants,  as  to  the  highest  value  of  the  bag- 
gage he  had  ever  seen  in  any  of  their  trunks." 

§  648.     SAME— DECLARATIONS    OF  AGENT  OR 
EMPLOYE. 

We  have  seen  that  the  general  rule  is  that  declara- 
tions or  admissions  made  by  an  agent  or  employe  are 
admissible  against  his  principal  only  when  they  relate 
to  a  transaction  in  which  the  agent  or  employ^  had  real 
or  apparent  authority  to  act  for  the  principal,  and  only 
when  they  are  made  during  that  very  transaction, 
:and  thus  constitute  a  part  of  the  res  gestae.^  On  this 
principle,  it  has  been  held  that  the  acts  and  declara 
tions  of  an  agent  in  charge  of  a  baggage  room,  with  re- 
spect to  a  passenger's  baggage,  on  application  by  the 
passenger  for  its  delivery  to  him,  are  competent  evi- 
-dence  for  the  passenger  in  an  action  against  the  com 

B  Sugg  V.  Packet  Co.,  40  Mo.  -143. 

«  Carlson  v.  Navigation  Co.,  109  N.  Y.  359,  16  N.  E.  546. 
§648.    1  See  ante,  §  4.">4. 
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pany  for  its  loss.^  So,  where  a  passenger  on  a  sleeping 
car  places  a  valise  in  charge  of  the  company's  servants 
while  she  is  asleep,  their  declarations,  explanations,  and 
suggestions,  as  to  what  had  become  of  it,  made  the  next 
morning,  when  the  passenger  inquired  for  it,  are  ad- 
missible against  the  company.* 

§  649.     SAME— OPINION  EVIDENCE. 

Every  one  is  presumed  to  know  the  value  of  articles 
in  common  use,  such  as  wearing  apparel  and  toilet  ar- 
ticles; and,  in  an  action  for  their  loss,  it  is  not  neces- 
sary to  call  a  dealer  to  prove  the  value  of  such  things.^ 
So,  in  an  action  for  a  month's  delay  in  delivering  bag- 
gage, plaintiff  may  state  her  opinion  as  to  the  value 
of  the  use  of  her  clothes  during  the  time  of  delay." 
But  a  witness  ought  not  to  be  permitted  to  state  what 

2  Baltimore  &  O.  R.  Co.  v.  Campbell,  36  Ohio  St.  047;  Curtis  v. 
Railroad  Co.,  49  Barb.  148.  But  in  an  action  for  injuries  to  baggage, 
statements  of  the  baggage  men,  if  they  do  not  constitute  parts  of  the 
res  gestae,  are  not  binding  on  the  company.  Atchi-son,  T,  &  S.  F. 
R.  Co.  V.  Wilkinson,  5.")  Kan.  83,  39  Pac.  1043. 

3  Hampton  v.  Car  Co.,  42  Mo.  App.  134.  But  in  Bevis  v.  Railway 
Co.,  26  Mo.  App.  19,  it  was  held  that  in  an  action  for  the  theft  of  a 
passenger's  clotliing  and  jewelry  while  asleep  in  a  sleeping  car,  the 
declarations  of  the  porter  tlie  following  morning,  after  being  ap- 
prised of  the  theft,  are  not  adnHssil)le  against  the  company.  Nor 
are  the  declarations  of  other  passengers,  that  tliey  also  liad  been 
robbed,  admissible  in  evidence.  Such  declarations  are  hearsay  evi- 
dence merely. 

S  049.  1  Parmelee  v.  Raymond,  43  111.  App.  609;  Central  R.  v. 
Wolff,  74  Ga.  604. 

2  Gulf,  C.  &  S.  F.  Ky.  Co.  v.  Vancil,  2  Tex.  Civ.  App.  427.  21  S. 
W.  ;!03. 
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damages,  in  his  opinion,  plaintiff  ought  to  recoyer  for 
injury  to  or  destruction  of  his  baggage.' 


§  650.  BURDEN  OF  PROOF,  AND  PRESUMPTIONS. 

Since  the  carrier  is  liable  as  an  insurer  of  the  bag- 
gage, evidence  that  it  was  received  by  the  carrier  at  tlie 
beginning  of  the  journey,  and  that  it  was  not  delivered 
to  the  passenger  at  destination,  or  that  it  was  delivered 
in  an  injured  condition,  makes  out  a  prima  facie  case  for 
plaintiff,  and  the  burden  rests  on  defendant  to  ghow 
that  the  baggage  was  lost  or  injured  from  some  cause 
for  which  it  is  not  responsible.  The  carrier  cannot  re- 
lieve itself  from  liability  for  loss  of  baggage  by  proof 
of  its  transportation  to  destination,  but  it  must  show 
either  a  delivery  to  the  passenger,  or  a  reasonable  op- 
portunity for  him  to  get  it.^  But  where  a  trunk  is 
handled  by  draymen  both  at  the  beginning  and  ending 
of  a  passenger's  journey,  and  is  in  apparently  the  same 
condition  on  delivery  to  the  passenger  at  destination  as 
when  it  left  his  house  to  be  delivered  to  the  railroad 
company  for  transportation,  the  railroad  company  will 
not  be  held  liable  for  the  loss  of  baggage  contained  in 
the  trunk,  unless  it  affirmatively  appears  that  the  trunk 
was  not  tampered  with,  either  at  the  beginning  or  end 
of  the  passenger's  journey,  while  not  in  its  possession." 

Some  difficult  questions  have  arisen  as  to  the  right 
of  a  passenger  to  recover  where  he  has  been  able  to 

3  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wilkinson.  55  Kan.  83,  39  Pac.  1043. 

§  650.    1  Matteson  v.  Railroad  Co.,  76  N.  Y.  381. 

2  Ringwalt  v.  Railway  Co.,  45  Neb.  760,  61  N.  W.  219. 
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prove  merely  that  his  baggage  was  delivered  in  a  good 
condition  to  a  railroad  company  for  transportation  over 
several  connecting  lines,  and  that  the  last  carrier  either 
failed  to  deliver  it  to  him,  or  delivered  it  to  him  in  an 
injured  condition.  The  conclusion  at  which  the  courts 
have  arrived  is  this:  Where  a  passenger's  journey  is 
over  several  connecting  lines  of  railroad,  and  he  shows 
that  his  trunk  was  delivered  to  the  first  carrier  in  good 
condition,  that  it  was  checked  through  to  his  destina- 
tion, and  that  the  last  carrier  refused  to  deliver  it,  or  de- 
livered it  rifled  of  its  contents,  the  burden  of  proof  is  on 
the  last  carrier  to  show  that  it  did  not  receive  the 
trunk,  or  that  the  trunk  was  rifled  of  its  contents  when 
received  by  it.^  In  reaching  this  conclusion,  the  ques- 
tion with  the  courts  has  been,  not  what  inferences  are 
morally  deducible  from  the  facts,  but  on  which  side 
does  sound  public  policy  cast  the  burden  of  proof? 
"The  burden  of  proof  is  the  necessity  of  proof.  In  gen- 
eral, the  evidence  to  sustain  the  allegation  must  be  pro- 
duced by  the  party  making  it;    but  when,  from  the 

3  Check  V.  Railroad  Co.,  2  Disney  (Oliio)  237;  Wolff  v.  Railroad. Co., 
68  Ga.  653;  Lin  v.  Railroad  Co.,  10  Mo.  App.  12.5.  Wliere  passenger 
baggage  is  checked,  upon  a  coupon  ticket,  for  a  continuous  passage 
over  several  connecting  lines  of  railroad,  and  is  delivered  in  a  dam- 
aged condition,  tliat  company  only  is  liable  upon  wliose  road  the 
baggage  is  injiu-ed.  The  owner  may,  however,  sue  the  company  in 
whose  custody  he  finds  it  damaged,  and  may  recover  without  proving 
that  the  company  received  it  uninjured,  the  original  good  condition 
being  presiuned  to  continue;  but  llie  presumption  may  be  rebutted 
by  I'roof  on  the  part  of  the  company  fliat  the  property  was  damaged 
wlien  received  by  it.  in  wliich  case  ii  is  exonerated.  Fox  v.  Railway 
Co.,  16  Misc.  Rep.  370,  38  N.  Y.  Supp.  88. 
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circumstances  of  the  case,  the  other  party  can  alone 
produce  this  evidence,  there  are  many  cases  in  which 
the  law,  to  prevent  a  failure  of  justice,  compels  him  to 
produce  it;  and  it  compels  him  to  do  this  by  making- 
such  slight  circumstances  against  him  as  the  party 
making  the  allegation  may  be  able  to  show  conclusive 
against  him  unless  he  does  produce  it."  * 

In  strict  conformity  to  this  view,  it  has  been  held  that 
no  presumption  arises  against  the  first  carrier  from  the 
failure  of  the  last  carrier  to  deliver  a  passenger's  bag- 
gage at  destination.'^  But  this  can  be  true  only  in 
those  jurisdictions  where  the  liability  of  the  first  carrier 
terminates  with  its  own  line.  So  a  distinction  has  been 
made  in  Texas  between  a  total  loss  of  baggage  and  mere 
injury  to  baggage.  Where  goods  are  shipped  over  sev- 
eral lines,  and  they  are  found,  upon  arrival  at  destina- 
tion, to  be  only  damaged,  the  burden  of  proof  is  on  the 
last  carrier  to  show  that  it  received  the  goods  in  such 
damaged  condition.  But  where  there  is  a  total  loss, 
and  the  goods  do  not  arrive  at  their  final  destination, 
the  receiving  company  would  be  held  liable,  unless 

4  Lin  V.  Railroad  Co.,  10  Mo.  App.  125. 

6  Stimson  v.  Railroad  Co.,  98  Mass.  83 ;  Montgomery  &  E.  Ry.  Co. 
V.  Culver,  75  Ala.  587.  A^liere  a  railroad  company  safely  carries  a 
passenger's  luggage  to  its  terminus,  and  the  passenger  dii'ects  one  of 
the  company's  porters  to  transfer  it  to  the  station  of  another  com- 
pany, on  which  he  intends  to  prosecute  his  journey,  the  first  com- 
pany cannot  be  held  liable  for  the  loss  of  the  luggage  on  proof  merdy 
that  the  last  seen  of  it  was  on  a  truck  with  other  luggage  which 
the  porter  had  taken  to  the  station  of  the  connecting  company.  Such 
evidence  is  equally  consistent  with  a  loss  by  one  company  as  by  the 
Other.  Midland  Ry.  Co.  v.  Bromley,  17  C.  B.  372. 
(1550) 
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there  be  proof  that  the  goods  were  delivered  to  the  next 
succeeding,  line.® 

With  respect  to  baggage  in  the  possession  of  a  rail- 
road company  as  warehouseman,  evidence  that  it  failed 
to  deliver  the  property  to  the  owner  when  demanded 
prima  facie  establishes  negligence  and  want  of  due 
care,  and  the  onus  of  accounting  for  the  default  lies 
with  the  carrier.^  A  mere  suggestion  in  the  evidence 
that  the  goods  were  stolen  does  not  cast  on  plaintiff  the 
burden  of  proving  negligence.* 

§  651.     SAME— POSSESSION    OF    BAGGAGE     CHECKS. 

As  railway  companies  have  made  their  checks  evi- 
dence in  regard  to  the  delivery  of  baggage  to  them,  the 
possession  of  such  a  check  is  evidence  against  the  com- 
panj'  of  the  receipt  of  such  baggage  by  it.^ 

On  this  ground,  the  rechecking  of  baggage  by  a  con- 
necting carrier  has  been  an  important  element  in  some 
of  the  cases  in  fixing  it  with  liability.  The  following  is 
the  rule  adopted  by  the  courts  in  this  respect:  Where 
a  passenger  delivers  his  baggage  check  to  the  agent  of  a 

6  International  &  G.  N.  R.  Co.  v.  Foltz,  3  Tex.  Civ.  App.  644,  22  S. 
W.  541. 

7  Burnell  v.  Railroad  Co.,  45  N.  Y.  184. 

8  Williamson  v.  Railroad  Co.  (Super.  X.  Y.)  4  X.  Y.  Siipp.  834. 

§  6.-.I.  1  Denver,  S.  P.  &  T.  R.  Co.  v.  Roberts,  6  Colo.  .333;  Dill  v. 
Railroad  Co.,  7  Rich.  Law  (S.  C.)  1.18;  Davis  v.  Railroad  Co..  10  How. 
Trac.  (N.  Y.)  330.  "The  primary  pm-pose  of  giving  a  passen,:,er  a 
duplicate  check  is  to  enable  him  to  identify  and  claim  his  baggage  at. 
the  end  of  the  route.  It  has  never,  we  think,  been  regarded  as  em- 
bodying the  contract  of  carriage,  but  only  as  a  voucher  or  token  for 
the  purposes  mentioned."    Isaacson  v.  Railroad  Co.,  94  N.  Y.  278. 
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connecting  railroad,  and  receives  its  check  in  exchange 
therefor,  the  presumption  is,  in  the  absence  of  proof  to 
the  contrary,  that  the  baggage  was  received  in  due 
course  by  the  latter  company,  and,  in  case  of  loss  of 
the  baggage,  the  burden  rests  on  it  to  show  that  the 
baggage  did  not  come  into  its  possession.^  Such  re- 
checking  of  baggage  by  the  connecting  carrier  has 
been  held  to  be  evidence,  not  only  of  the  delivery  of  the 
baggage  to  it,  but  also  that  the  baggage  was  in  good  or- 
der when  received.  This  prima  facie  case  can  be  over- 
come, as  to  the  condition  of  the  baggage,  by  proof  that 
it  was  not  in  good  order  when  so  received,  or  by  show- 
ing that  it  was  in  the  same  condition  when  so  received 
as  it  was  when  delivered  to  the  passenger  at  destina- 
tion.' 

§  652.     MEASURE  OF  DAMAGES— LOSS  OF  BAGGAGE. 

The  measure  of  damages  for  loss  of  baggage  is  the 
full  value  of  the  clothing  for  use  to  plaintiff  at  destina- 

«AMbeck  v.  Railway  Co.,  39  Minn.  424,  40  N.  W.  364;  Davis  v. 
Railroad  Co.,  22  111.  27S;  Atchison,  T.  &.  S.  F.  R.  Co.  v.  Brewer,  20 
Kan.  669; '  Kansas  Pac.  Ry.  Co.  v.  Montelle,  10  Kan.  119.  Where  a 
railroad  company  receives  a  passenger's  check,  and  gives  its  own 
check  in  exchange,  though  the  baggage  has  not  arrived  over  another 
road,  the  subsequent  suiTeuder  by  it  of  the  passenger's  first  check  to 
the  other  railroad  company  is  sufficient  to  show  that  the  baggage  was 
received  by  the  company  so  surrendering  the  check,  in  the  ab- 
sence of  proof  to  the  contrary.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Clayton, 
78  111.  616.  But  in  Candee  v.  Raih-oad  Co.,  21  Wis.  582,  il  was  held  that 
a  connecting  fine  is  not  liable  for  loss  of  baggage,  unless  the  loss  oc- 
curred on  its  line,  and  it  is  immaterial  that  it  gave  the  passenger  a  check 
for  the  trunk,  and  took  up  the  old  check. 

3  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Hawkins,  39  lU.  App.  406. 
(1552) 
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tion,  and  not  merely  what  it  would  have  sold  for  in 
nioney.^  But  the  amount  expended  b}'  plaintiff  in  the 
purchase  of  other  clothing,  because  of  the  loss  of  her 
trunk,  is  not  an  element  of  damages.^  So  expenses  in- 
curred by  plaintiff  in  endeavoring  to  rescue  or  find  the 
property  are  too  remote.^  Kor  are  attorney's  fees  for 
bringing  suit  recoverable  by  plaintiff.* 
For  the  wrongful  act  of  a  railroad  company  in  taking 

§  652.  1  Fairfax  v.  Railroad  Co.,  73  X.  Y.  IGT.  affirming  43  N.  Y. 
Super.  Ct.  18;  Simpson  v.  Railroad  Co.,  10  Misc.  Rep.  613,  38  N.  Y. 
Supp.  341;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Warren.  3  Wyo.  134.  6  Par-. 
724;  Parmelee  v.  Raymond,  43  111.  App.  609.  In  Fairfax  v.  Railroad 
Co.,  supra,  it  msb  said:  "The  clothing  was  made  to  fit  plaintiff,  and 
had  been  partly  Avorn.  It  would  sell  for  but  little,  if  put  into  the  mar- 
ket to  be  sold  for  secondhand  clotliing,  and  It  would  be  a  wholly 
inadequate  and  unjust  rule  of  compen-sation  to  give  plaintiff,  in  such 
a  case,  the  value  of  clothing  thus  ascertained.  The  rule  must  be  the 
value  of  clothing  for  use  by  plaintiff'.  No  other  rule  would  give  him 
a  compensation  for  his  damages.  This  rule  must  be  adopted,  because 
such  clothing  cannot  be  said  to  have  a  market  price,  and  it  would 
nut  sell  for  what  it  v/as  really  worth."  Ann.  Code  Miss.  1890.  §  3569, 
authorizes  doubledaniagos  for  careless  or  willful  injury  or  loss  of  bag- 
gage. 

2  New  Orleans,  .7.  &  G.  N.  R.  Co.  v.  Moore,  40  :Miss.  39. 

3  Si)ooner  v.  Railroad  Co..  23  :Mo.  App.  403;  Mississippi  Cent.  R.  Co. 
v.  Kennedy,  41  Miss.  671.  But  in  Morrison  v.  Railway  Co.,  15  N.  B. 
21^)5.  it  was  held  that  plaintiff  is  entitled  to  recover  the  value  of  h)st 
baggage,  and  reasonable  expenses  of  searching  for  it.  but  not  for 
loss  of  time  while  so  searching. 

4  New  Orleans.  J.  &  G.  N.  R.  Co.  v.  Moore.  40  :Miss.  39.  A  dentist 
who.'-e  instruments,  contained  in  his  valise,  are  lost  while  traveling, 
cannot  recover  for  loss  of  profits  or  earnings  which  he  might  have 
made  if  the  instruments  had  not  been  lost.  Brock  v.  G;il(>.  14  Fin. 
523.  In  an  action  for  loss  of  a  commercial  traveler's  samiiles.  deposit- 
ed by  him  in  the  cloak  loom  of  a  railroad  company,  and  held  by  it 
as  wiirehouseman,  the  mensure  of  dnninges  is  the  aclu.il  value  of 
the  samples;   and  there  can  be  no  recovery  for  loss  of  s.-il.-uy.  lo.ss  of 
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from  a  passenger  parcels  of  groceries  which,  under  his 
contract  of  carriage,  he  had  no  right  to  carry  with  him 
in  the  car,  the  measure  of  damaires  is  the  value  of  the 
groceries,  and  the  railroad  company  is  not  liable  in 
punitive  damages  where  plaintiff  himself  provoked  the 
difficulty,  by  asserting  a  right  which  he  did  not  pos- 
sess,^ 

§  653.     SAME— DELAY  IN  DELIVERY. 

For  delay  in  delivering  baggage,  the  measure  of  dam- 
ages is  the  value  of  the  use  of  the  property  to  plaintiff 
during  the  dela^-.^  But  the  cost  of  new  clothing  pur- 
chased by  the  passenger  because  of  the  delay  is  not  re- 
coverable.'^ 

profits,  and  expenses  inr-ident  to  the  loss  of  the  samples.  Anderson 
V.  Railroad  Co.,  4  LaAv  T.  (X.  S.)  L'lG. 

5  Delaware,  L.  &  W.  R.  Co.  v.  BUllock  (N.  J.  Sup.  I  30  Atl.  773. 

§  653.  1  Gulf,  C.  &  S.  F.  R.  Co.  v.  Vancil.  2  Tex.  Civ.  App.  427,  21 
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A 

ABDUCTION. 

of  pas.senger  by  police,  carrier's  liability,  244. 

ACCIDENT, 

carrier  not  liable  without  blame.  2-8. 

unforf.seen.  no  liabilifj^.  22. 

happening  of  other  accidents,  negligence,  1099. 

happening  of,  as  evidence  of  negligence,  see  "Evidence." 

ACCOMMODATIONS, 

duty  to  furnish  reasonable  accommodations,  645. 

duty  to  run  passenger  trains,  G46. 
duty  to  erect  depot,  G47. 

reasonable  accommodations  at,  047. 

heating  building,  G48. 

statutory  requirements,  648. 
seats  during  transportation.  649. 

limiting  passenger  to  single  seat,  650. 

rights  of  passenger  who  has  no  .seat.  (l."»0. 
heating  cars,  651. 

contributory  negligence  of  passenger,  411,  G."2. 
sleeping-car  company,  duty  to  furnish  berth,  652. 

duty  to  make  up  berth,  G.jS. 

occupancy  of  berth  by  persons  of  opposite  sex.  654. 
chair  cars,  extra  faro,  655. 
V.  2  KET.CAR.P.-\S.  (1615) 
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ACCOMMODATIONS— Continued. 

separation  of  passens:ers  on  accoinit  of  sex,  6.jG. 
separation  on  account  of  color.  057. 

statutes  requiring?  separation,  662. 

statutes  requiring  equal  accommodations,  665. 
on  vessels,  1001. 

for  emigrant  and  steerage  passengers,  statutes,  1014. 
denial  of,  excessive  damages,  1402. 

ACTION, 

jurisdiction  and  venue,  1273. 

torts  on  navigable  river  forming  boundary  between  states,  1274. 

action  against  corporation,  1274. 
form  of,  may  be  either  on  conti-act  or  in  tort,  1028. 

personal  injuries  negligently  inflicted,  1031. 

failure  to  receive  passenger,  or  to  cany  to  destination,  1032. 

ejection  and  assaults  on  passengers,  1034. 

distinction  between  contract  and  tort  as  to  proximate  cause,  297. 

for  loss  of  baggage,  1542. 
for  fare.  705. 

against  receivei-s,  955.  •  , 

joinder  of  causes.  1066. 
pertaining  to  baggage,  see  "Baggage." 

.see,  also,  "Limitation  of  Actions";   "Survival  of  Actions." 

ACT  OF  GOD. 

carrier  not  liable  for,  31. 

floods  interfering  witli  roadbed,  61. 

land-slide,  63. 

duty  of  carrier  to  guard  against,  04. 

blizzard.  60. 
loss  of  baggage  by.  1430. 

combined  with  act  of  man,  1431. 

ADMIRALTY, 

jurisdiction  of,  1009. 

liability  of  vessel  in  rem,  1009. 

state  statutes,  1010. 
rule  as  to  contributory  negligence.  502. 

see,  also.  "Vesst  l.s." 
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ADMISSIONS, 

see  "Evidence." 

AGENTS, 

declarations  of,  see  "Evidence." 
see,  also,  "Master  and  Servant." 

ALIGHTING. 

from  trains,  see  "Contributory  Negligence";    "Receiving  and- Dis- 
charging Passengers." 

ANIMALS, 

on  track,  75,  76. 

ANNOUNCEMENT, 
of  station.  760. 

see,  also,  "Invitation  to  Alight." 

APPEAL, 

insufficienty  of  evidence,  1265. 
perversion  of  justice.  1266. 
fabricated  testimony,  1269. 
rule  in  Louisiana,  1271. 

APPLIANCES, 

not  obviously  dangerous,  23. 
duty  to  adopt  new.  26. 
duty  to  use  safe  kind,  81. 

APPROACHES, 

to  station,  112. 
to  freight  trains.  115. 
see,  also.  "Stations." 

ARREST, 

of  disorderly  passenger,  822. 
authority  of  railroad  employes  to  make.  802. 
earner's  liability  for  illegal  an-est  of  passenger  by  police,  244. 
see,  also,  "False  Imprisonment." 

ASSAULT, 

on  passenger  by  fellow  passengers  and  by  strangers,  232. 

carrier's  knowledge  of  danger,  235. 
on  passenger  by  carrier's  servant,  c-airitr's  liability,  907. 
insults  and  disrespectful  conduct,  911. 
V.  2  FET.CAR.PAS. 102 
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ASSAULT— Continued, 

justifiable  assaults,  912. 
damage.?'  for,  mental  suffering.  1328. 

for  excessive  force  on  ejection  of  passenger,  134S. 
excessive  damages,  1399. 

ASSIGNMENT, 

assignability  of  ticket,  723. 

conditions  against,  724. 

of  claim  for  loss  of  baggage,  l.j42. 

ASSISTANTS, 

of  passenger,  see  "Escorts  of  Passengers." 

ASSOCIATION, 

of  carriers,  see  "Connecting  Lines";    "Partnership." 

ASSUMPSIT, 

see  "Action";    "Parties";    "Pleading";    "Survival  of  Actions." 
ATTORNEY  AND  CLIENT, 

privileged  communications  between,  1181. 
argument  of  counsel,  improper  remarks,  128U. 

provoked  by  other  side.  1283. 

cure  by  action  of  trial  judge.  1283. 

objections  and  exceptions,  1283. 

B 

BAD  CHARACTEPv. 

see  "Passengers." 

BAGGAGE, 

caiTier  liable  as  in.surer.  1427. 

consideration  for  carriage.  1429. 

fare  paid  by  third  person.  1430. 

gratuitous  passengers,  1430. 
act  of  God,  14.30. 

combining  with  act  of  man,  1431. 
act  of  public  enemy,  1432. 
seizm-e  on  legal  process,  1433. 
misdelivery  on  forged  order,  1433. 
exposure  to  weather,  1433. 
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BAG  GAGE— Continued, 

on  ejection  of  passenger,  1433. 
contributory  negligence  of  passenger,  1434. 
duty  to  caiTy,  1435. 

statutory  requirements,  1435. 

duty  to  check,  1436. 

groceries  for  family  use,  1436. 

carrier's  remedy  as  to  articles  not  baggage,  1436. 

compelling  disclosure  by  passenger,  1436./ 

duty  to  deliver  at  destination.  1437. 

baggage  deposited  in  cloak  room,  1438. 
wliat  constitutes,  1438. 

(letlnition  of  California  Code,  1439. 
province  of  court  and  jury,  1441. 
wearing  apparel,  1442. 

masquerade  costumes,  1443. 

of  immigrants.  1443. 
household  goods,  1444. 

steerage  passengers,  1445. 
tools  of  trade,  1446. 
surgical  instruments,  1446. 
mand>:cripts,  1447. 

title  deeds  of  client.  1447. 
theatrical  parapliernalia,  1448. 
jewelry,  1448. 

not  intended  for  passenger's  use,  1449. 
bicycles,  1449. 
firearms,  14.50. 
dogs,   1450. 
money.  1451. 

intended  for  trade,  business,  investment,  or  transportation. 
1453. 
duty  to  disclose  value,  independent  of  requirement  by  carrier, 

1454. 
property  of  third  pei"sons,  1455. 
passenger  to  accompany,  1456. 

liability  as  common  carrier  of  property,  1457. 
fraud  of  passenger,  1458. 
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BAGGAGE— Continued, 

caiTier's  liability  for  merchandise  shipped  as  baggage,  1459. 
sample  goods  of  di-ummer,  1459. 
custom  and  usage,  1460. 
carrier's  duty  to  inquire,  1462. 
payment  of  exti-a  compensation,  1464. 

with  knowledge  of  carrier  as  to  contents,  1465. 
knowledge  of  carrier  as  to  contents,  1467. 

estoppel  to  deny  that  merchandise  is  baggage,  1468. 
impliefl  aufhority  of  baggage  master  to  receive  merchandise  as 
baggage,  1469. 
recoveiy  by  passenger  for  articles  of  baggage,  though  others  are 

not,  1470. 
earner's  liabihty  for  articles  not  baggage,  1470. 

rule  in  England,  1471. 
duration  of  liability  as  insurer,  1472. 
when  liability  as  insurer  begins,  1472. 
notice  of  delivery  to  carrier,  1473. 
purchase  of  ticket  by  passenger,  1474. 

baggage  agent's  authority  to  receive  in  advance  of  proper  time. 
1475. 
termination  of  liability  as  insiurer,  1476. 
storage  in  safe  and  secure  place,  1477. 
what  is  reasonable  time  for  deliveiy  to  passenger,  1478. 
directly  after  aiTival  of  train,  1479. 
delay  for  convenience  of  carrier,  1480. 
delay  for  convenience  of  passenger,  1481. 
delivery  according  to  custom,  1483. 
mistake  in  transportation,  1485. 
passenger  stopping  at  intermediate  station,  14S6. 
death  of  passenger  during  voyage,  1487. 
liability  as  warehouseman,  1488. 

termination  of,  1490. 
connecting  lines,  liability  of  each  as  to  its  own  line,  1491. 

liability  continues  until  delivery  to  connecting  carrier,  1492. 
liability  of  first  carrier  beyond  its  line,  1493. 

conti'act  to  carry  to  destination,  1496. 
liability  of  connecting  carrier  beyond  its  hne,  1497. 
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BAGGAGE— Continued, 

checking  baggage  througli  to  destination,  1499. 
partnership  and  joint  traflic  arrangements,  1499. 
with  union  depot  company,  1500. 
tug  licensed  by  immigration  commissioner,  1500. 
limitation  of  liability  by  contract,  1501. 
from  liability  as  insurer,  1502. 
from  liability  for  negligence,  1502. 
loss  on  connecting  lines,  1505. 
mode  in  wliicli  liability  may  be  limited,  notice,  1506. 
condition  in  ticket,  1507. 
steamboat  tickets,  1509. 
limitation  as  to  value  of,  1510. 

mode  in  which  liability  may  be  limited,  1512. 
condition  in  ticket,  1512. 
limitation  of  liability  by  act  of  congi-ess,  valuables  sliipped  as  bag- 
gage without  notice,  1514. 
loss  by  fire  not  caused  by  vessel  owner's  neglect,  1516. 
English  statute  as  to  amount.  1516. 
conflict  of  laws  as  to  limitation  of  liability,  1517. 
carrier's  lien  for  fare,  1518. 
general  average  contribution,  1518. 

in  passenger's  custody,  carrier's  liability  depends  on  negligence,  1519. 
California  Code,  at  passenger's  risk,  1520. 
liability  of  ferrymen,  1520. 
liability  of  railroad  companies,  rule  in  England,  1520. 

nile  in  America,  1522. 
liability  of  steamboats  and  vessels,  1524. 

in  New  York  liable  as  innkeepers,  1525. 
liability  of  sleeping-car  company,  1527. 
theft  by  servants.  1520. 
evidence  of  negligence,  1529. 
liability  of  railroad  company  for  loss  from  sleeping  car,  1531. 
articles  left  in  car,  1532. 

in  street  car,  1533. 
for  what  proixn-ty  liable,  1534. 

articles  of  great  value,  1535. 
contributory  negligence  of  passenger  ^s  a  defense,  1537. 
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BAGGAGE— Continued, 

theft  by  carrier's  servants,  1539. 
willful  misconduct  of  carrier,  1539. 
actions  pertaining  to,  who  may  sue,  person  entitled  to  possession, 
1540. 
loss  of  wife's  baggage,  1541. 
loss  of  minor's  baggage,  1542. 
assignment  of  claim,  1542. 
form  of  action,  1542. 
pleading,  1542. 

parties  as  witnesses  at  common  law,  1544. 
evidence  as  to  contents  of  trunk,  1545. 

declarations  of  agent  or  employe  as  to  loss,  1546. 
opinion  evidence  as  to  value,  1547. 
burden  of  proof,  1548. 
presumption  where  baggage  has  been  transported  over  several 

connecting  lines,  and  last  carrier  fails  to  deliver,  1549. 
presumption  from  failure  to  deliver  baggage  as  warehouseman, 

1551. 
presumption  from  possession  of  baggage  checks.  1551. 
rechecking  of  baggage  by  connecting  carrier,  1551. 
damages,  loss  of  baggage.  1552. 
delay  in  delivery,  1554. 

BAGGAGE  CAR, 

exit  from,  154. 

riding  in,  contributory  negligence,  444. 

conductor's  permission,  445. 

injuries  produced  by  other  causes,  446. 
statutory  prohibition  against  riding  on,  459. 
person  riding  on  as  passenger,  581. 

BAGGAGEMAN, 

scope  of  employment,  ejection  of  trespassers.  892. 
receiving  merchandise  as  baggage,  1469. 
receiving  baggage  in  advance  of  time,  1475. 
see,  also,  "Master  and  Servant." 

BARKEEPER. 

on  steamer  as  passenger.  501. 
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BERTHS, 

in  sleeping  car,  see  "Accommodations";    "Sleeping  Cars." 

BICYCLES, 

as  baggage,  1449. 

BLINDNESS, 

contributory  nogligoncc  of  blind  person,  464. 

right  of  caiTier  to  reject  blind  person  as  passenger,  635. 

BRAKE, 

duty  to  adopt  air  brake,  26. 

BRAKE  MAN, 

scope  of  employment,  inviting  persons  to  ride  in  dangerous  and  pro- 
hibited places,  880. 
ejection  of  trespassers,  885. 
directing  performance  of  perilous  service,  809. 
warning  passengers  of  danger,  899. 
see,  also,  "Ma.ster  and  Servant." 

BRIDGES. 

destruction  by  public  enemy,  67. 
see,  also,  "Railroads." 

BROKERAGE, 

sale  of  tickets  by  scalpers,  see  "Tickets." 

BURDEN  OF  PROOF, 

as  to  negligence,  1185. 

statutory  rule  in  Georgia  and  Florida,  1186. 
duty  to  exercise  care,  1187. 
carrying  past  destination,  1187. 
damages  and  injin-ies,  1188. 
contributory  negligence,  1189. 
rebutting  presumption  of  negligence,  1229. 
in  action  for  loss  of  or  injury  to  baggage,  1548. 


OABT,E  CAR, 

see  "Sti'eet  Railways." 

CABOOSE, 

see  "Freight  Trains." 
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CALIFORNIA. 

code  provisions  as  to  degree  of  care  to  be  exercised  by  carrier,  41. 
on  mixed  trains,  42. 
as  to  safety  of  veliicles,  80. 
as  to  stop-over  privileges,  747. 
as  to  refunding-  fare  to  ejected  passenger,  840. 
as  to  baggage  in  passenger's  custody,  1520. 

CALLING  STATION, 

duty  of  carrier  as  to,  760. 

see,  also,  "Invitation  to  Aliglit." 

CARE, 

as  an  element  of  negligence,  9-12. 

degree  of,  required  of  passenger  carriers,  13. 

reason  of  the  rule,  15. 
standard  of  care,  18. 
highest  practicable  care.  21. 

same  degree  required,  whatever  mode  of  conveyance  adopted,  32. 
degree  of,  on  freight  trains,  33. 

on  consti'uction  trains,  35. 

on  street  cars,  36. 

on  stage  coaches,  38. 

on  vessels,  38. 

on  passenger  elevators,  39. 

no  distinction  between  different  classes  of  passengers.  39. 

as  to  management  of  vehicle  other  than  that  in  which  passenger 
is  riding.  40. 

guarding  against  act  of  God.  64. 

as  to  maintenance  of  stations,  98. 

in  receiving  and  discharging  passengers,  124. 

during  transportation,  187. 

guarding  against  wrongful  acts  of   fellow  passengers   and   of 
strangers,  229. 
passengers  under  disability,  carrier's  duty  towards,  254. 

distinction  between  invited  persons,  licensees,  and  trespassers, 
613. 
degree  of,  on  subject  of  contributory  negligence.  330. 
standard  of  care,  on  subject  of  contributory  negligence,  330. 

on  part  of  carrier,  18. 
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CARE— Continued, 

statutory  provisions  as  to,  see  "Statutes." 

see,  also,  "Contributoiy  Negligence";   "Negligence." 

CARRIER, 

liability  depends  on  negligence  or  willful  wrong,  2. 
history  of  rule,  2-8. 
definition,  540. 
railroad  company,  541. 

non  passenger  can-ying  vehicles,  542. 
government  railways,  544. 
union  depot  company,  545. 
sleeping  car  company,  54G. 
street  railroad  company,  548. 
stage  coaches,  548. 
omnibus  line,  548. 
hackmen,  .548. 
livery  stable  keepei-s,  548. 
vessel  owners,  550. 
elevators,  550. 
receivers,  954. 

passenger's  right  to  rely  on  watchfulness  of,  333. 
imputing  negligence  of,  to  passenger,  519. 
duty  to  accept  all  proper  persons  as  passengers,  G31. 
admittance  to  regular  passenger  train,  032. 
ferry  keeper's  refusal  to  set  passenger  across  sti-eam,  632. 
who  may  be  rejected,  633. 

person  annoying  fellow  passenger,  633. 
Insane  people,  633. 
intoxicated  persons,  634. 
gamblers,  G.34. 

female  of  unchaste  character,  634. 
person  refusing  to  pay  fare,  635. 
blind  persons,  635. 
business  rivals,  636. 
waiver  of  right  to  reject,  640. 
exclusive  station  privileges.  038. 
duty  to  run  conveyance  punctually,  and  according  to  time  table,  750. 
change  in  running  time,  752. 
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CARRIER— Continued, 

delay  of  feriTrman,  754. 
vessels,  1000. 
duty  to  eaiTy  pas.senger  from  place  of  departure  to  that  of  destina- 
tion. To-l. 
failure  to  take  on  passenger,  755. 
failure  to  carry  to  destination,  757. 
announcing  station.  760. 
personal  notice  to  passenger.  761. 
duty  to  receive  and  carry  baggage,  1435. 

see,  also,  "Accommodations";    "Ferries";    "Railroads";    "Street 
Railroads";    "Vessels." 

CARRYING  PAST  DESTINATION, 
caiTier's  liability  for,  757. 
duty  to  announce  stations,  760. 
personal  notice  to  passenger,  761. 
regulations  as  to  stopping  places  for  trains,  763. 

passenger's  duty  to  knoAV,  766. 

rights  and  duties  of  passenger  on  \\Tong  train,  767. 

representations  by  ticket  agent,  768. 

waiver  by  conductor.  770. 

waiver  by  custom,  772. 
sick  passengers,  261. 
burden  of  proof  as  to,  1187. 
measm'e  of  damages,  1339. 

proximate  cause,  298. 
exces.sive  damages,  1403. 
exemplai*y  damages  for,  1367. 
proximate  cause,  exposure.  .302. 

dangers  encountered,  308. 

see,  also,  "Receiving  and  Discharging  Passengers." 

CARS, 

see  "Accommodations";   "Railroads." 

CATTLE, 

on  track,  collision  with,  75. 
duty  to  fence  against,  75,  76. 

CHAIR  CARS, 

right  to  occupy,  extra  fare,  655. 
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CHARACTER, 

of  plaintiff,  as  affecting  measure  of  damages,  1322. 
duty  to  carry  persons  if  bad,  see  "Carriers." 

CHARTER  PARTY, 

breacli  of,  damages,  1336. 

CHECK, 

for  baggage,  see  "Baggage";  "Evidence." 

CHH.DREX, 

as  passengers,  carrier's  duty  towards,  205. 

cliildren  traveling  witli  parents,  267. 
permitting  children  to  ride  on  front  platform  of  street  car,  203. 
contributory  negligence,  469. 

jumping  from  moving  train,  threats  and  orders  of  conductor, 
835. 
imputing  negligence  of  parent  to,  527. 
riding  free  on  street  car,  as  passengers,  612. 
trespassing,  duty  towards,  624. 

watching  for,  025. 
refusal  to  pay  fare  for,  ejection,  783. 
ejection  of  father  for  misconduct  of  son,  820. 
action  for  loss  of  services,  parties,  1042. 

see,  also,  "Parent  and  Child." 

CIVIL  RIGHTS, 

separation  of  passengers  on  account  of  color,  057. 
Civil  Rights  Cases,  059. 
statutes  requiring  separation,  062. 
statutes  requiring  equal  accommodations,  005. 

COLLISION, 

between  trains  on  same  track,  209. 
between  trains  at  grade  crossings,  211. 
at  street  railway  crossings.  214. 
between  street  car  and  vehicle,  217. 

care  as  to  management  of  vehicle  other  than  that  in  which  passen- 
ger is  riding,  40. 
Avith  obstruction  on  track,  73. 
with  animals  on  track,  75,  76. 
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COLLISION— Continued, 

concussion  of  cars  in  making  up  train,  188. 
presumption  of  negligence,  1205. 

COLORADO, 

statute  of,  death  of  passenger,  1424. 
statute  as  to  exemplary  damages,  1376. 

COLORED  PERSONS, 
see  "Civil  Rights." 

COMMERCE. 

see  "Constitutional  Law";   "Interstate  Commerce." 

COMMON  CARRIERS. 

see  "Can-iers";  "Elevators";  "Ferries";  "Railroad.s";  "Receiv- 
ers"; "Sleeping-Car  Companies";  "Stage  Coaches";  "Street  Rail- 
roads";   "Vessels." 

COMPARATIVE  NEGLIGENCE, 
rise  of  docti-ine  in  Illinois,  505. 
its  abrogation,  508. 

COMPENSATION, 
see  "Fares." 

CONCURRENT  NEGLIGENCE, 

of  third  person,  no  bar  to  action  against  carrier,  515. 
rights  inter  se,  517. 

CONDITIONS, 

In  tickets,  see  "Tickets." 

CONDUCTOR, 

scope  of  employment,  in  directing  or  assisting  passengers  to  get  on 
or  off,  877. 
ejection  of  passenger,  882. 

on  street  cai-,  884. 
ejection  of  trespassers,  885. 
arrests,  895,  897. 
enforcing  payment  of  fare,  898. 
power  to  waive  rules  as  to  stopping  places  for  trains,  770. 
see,  also,  "Master  and  Servant." 
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CONFLICT  OF  LAWS, 

as  to  limitation  of  common-law  liability.  978. 

as  to  limitation  of  liability  for  loss  of  baggage,  1517. 

as  to  statute  of  limitations,  1270. 

CONNECTING  CARRIERS, 

liability  of  each  carrier  for  its  own  torts,  925. 

liability  of  first  carrier  for  torts  of  connecting  carrier.  92G. 

partnership  or  joint  management,  929. 

refusal  to  honor  ticliets,  931. 

power  of  equity  to  compel  joint  through  rating,  934. 

judgment  against  one  carrier,  recovery  over,  934. 

person  waiting  for  train  at  connecting  station  is  a  passenger,  590. 

limiting  liability  to  carrier's  own  line,  977. 

for  loss  of  baggage,  1505. 
failure  to  carry  passenger  to  destination,  damages,  1339. 
identification  of  purchaser  of  ticket,  mistalie  of  agent  of  terminal 

line,  728. 
limitation  of  time  in  ticket,  735. 
of  street  cars,  transfer  checks,  747. 
baggage,  liability  of  each  as  to  its  own  line,  1491. 
until  delivery  to  connecting  carrier,  1492. 
liability  of  first  carrier  beyond  its  line,  1493. 

contract  to  carry  to  destination,  1490. 
liability  of  connecting  carrier  beyond  its  line,  1497. 
checking  baggage  through  to  destination,  1498. 
partnership  and  joint  traffic  arrangements,  1499. 
with  union  depot  company,  150!). 
tug  licensed  by  immigration  commissioner.  1501. 
presumption   where  baggage  is  shipped  over   several-  connecting 
lines,  and  last  carrier  fails  to  deliver,  1549. 
recheckiug  of  baggage  by  connecting  carrier,  1551.  ' 

CONSOLIDATION, 

of  railroads,  see  "Railroads." 

CONSTITUTIONAL  LAW, 

separation  of  passengers  on  account  of  color,  G57. 
civil  rights  cases,  059. 
statutes  requiring  separation,  002. 
statutes  re(iuiring  equal  accommodations,  C05. 
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CONSTITUTIONAL  LAW— Continued, 
state  regulation  of  fares,  670. 

creation  of  railroad  commissions,  673. 

power  of  courts  ov^er,  674. 
regulation  of  street  railway  fares  by  city,  675. 
interstate  commerce  act,  677. 
prohibition  of  free  passes  to  public  officers,  683. 
prohibition  of  sale  of  tickets  by  scalpers.  684. 
statute  limiting  amount  recoverable  for  personal  injury,  1302. 

CONTRACT, 

breach,  proximate  cause.  297. 
of  agents,  carrier's  liability,  921. 

see,  also,  "Limitation  of  Liabilit3^" 

CONTRIBUTORY  NEGLIGENCE, 
common-law  rule,  324. 

no  defense  to  action  for  willful  wrong,  327. 
definition,  329. 
degree  of  care,  330. 
standard  of  care,  330. 
duty  to  use  senses  and  ascertain  facts,  331. 
reliance  by  passenger  on  carrier.  333. 

on  carrier's  servant,  335. 
use  of  station  platform,  knowledge  of  defects,  F38. 
using  unlighted  premises,  340. 
stepping  on  track  at  station,  332. 
using  obstructed  station  platform,  332. 
standing  near  edge  of  station  platform,  343. 
standing  between  street-car  tracks,  34."). 

between  tracks  at  station,  346. 
crossing  intervening  track  at  station,  347. 

implied  in\itation  to  cross,  353. 

at  intermediate  station,  354. 

stepping  from  car  to  track,  355. 

street  cars,  356. 
walking  along  or  near  track,  358. 
approaching  burning  cars.  412,  n. 
crawling  under  or  between  cars,  361. 
^  boarding  car  ahead  of  time,  362. 
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CONTRIBUTORY  NEGLIGENCE— f'ontinned. 

boarding  car  not  drawn  up  at  station  platform,  :M>2. 
boarding  or  leaving  train  on  wroni;-  side,  or  by  improper  entrance  or 
exit,  365. 

front  platform  of  street  car,  370. 
alighting  at  dangerous  place,  invitation.  371. 

jumping  from  car  steps  to  ground,  374. 
boarding  or  alighting  from  stationary  street  car,  37G. 
boarding  moving  train.  379. 
aligliting  from  moving  train.  383. 

aggravating  circumstances,  387. 

mitigating  circumstances.  389. 

advice  or  command  of  train  hands,  391. 

statutory  provisions,  395. 

threats  and  orders  of  conductor,  835. 
boarding  moving  street  car,  397. 
alighting  from  moving  street  car,  4(X). 

front  platform,  403. 

passengers  incumbered  witli  packages,  405. 
alighting  from  vessels,  405. 
boarding  passenger  elevator,  409. 
taking  passage  on  street  car  crossing  railroad  track,  410, 

street  car  tracks  undergoing  repair,  410. 
groping  about  car  in  the  dark,  411. 

failure  to  call  attention  to  cold  condition  of  car,  411,  U52. 
placing  hand  in  door  .iamb,  412. 
projecling  limb  or  liead  outside  of  car,  414. 

street  cars,  417. 

stage  coach,  419. 
standing  in  car,  420. 

freight  trains.  421. 

street  cars,  423. 
occupying  dangerous  seat  in  caboose,  422. 
passing  from  car  to  car  on  moving  train,  424. 

jerk  of  train,  420. 

street  cars,  427. 
riding  in  dangerous  or  prohibited  places,  iuvilation,  scope  of  servants' 

employment,  880. 
riding  on  platform  of  moving  train,  428. 
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CONTRIBUTOKY  NEGLIGE-NCE— Continued, 

duty  to  obey  request  to  go  inside,  430. 

crowded  train,  431. 

getting  ready  to  alight,  432. 

car  at  rest,  433. 

street  cars,  435. 

front  platform  of  street  car,  437. 
riding  on  footboard  or  steps  of  car,  441. 
riding  in  baggage  car,  444. 

conductor's  permission,  445. 

injuiy  produced  by  other  causes,  447. 
riding  in  smoking  car,  448. 

In  postal  car.  448. 

in  express  car,  449. 

on  grip  car  of  cable  train,  449. 
riding  in  outside  seat  of  stage  coach,  449. 
riding  on  freight  train.  450. 

stock  drovers,  450. 
riding  on  construction  ti-ain,  452. 
riding  on  top  of  car,  452. 
riding  on  locomotive  or  on  tender,  455. 
riding  on  hand  car,  457. 

statutory  prohibition  against  riding  in  dangerous  place,  457. 
saving  human  life,  459. 
after  the  injury,  460. 
as  to  care  of  hand  baggage,  1537. 

theft  by  carrier's  servants,  1539. 

willful  misconduct  of  carrier,  1539. 
persons  under  disability,  463. 

blindness,  464, 

cripple,  465. 

women,  465. 

children,  469. 

intoxicated  persons.  473. 
I)erson  in  position  of  peril,  21,  476. 

defendant  must  be  guilty  of  negligence.  4S0. 

apprehension  of  danger  must  be  reasonable.  483. 

avoiding  inconvenience,  485. 

false  alarm  by  carrier's  servants,  scope  of  employment,  899. 
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CONTRIBUTORY  NEGLIGENCE— Contimi.d, 
proximate  cause  of  injury,  488. 

defendant's  negligence  after  discovoiy  of  plaintiff's  peril,  49-4. 
burden  of  proof  as  to,  1189. 

as  bearing  on  presumption  of  negligence  against  carrier,  1227. 
admiralty  rule.  502. 
comparative  negligence,  501. 

abrogation  of  rule  in  Illinois,  008. 
rule  in  Tennessee.  509. 
rule  in  Georgia  and  Florida,  511. 
rule  in  Nebraska,  513. 
allegations  as  to,  see  "Pleading." 

see,  also,  "Concun-ent  Negligence";   "Imputed  Negligence.** 

CORPORATIONS, 

no  distinction  against,  as  to  degree  of  care,  32,  n. 
liability  for  servants'  acts,  849. 

pas.senger-carrying  corporations,  850. 
ultra  vires  defense,  961. 
actions  against,  for  torts,  1044. 
action  against,  jurisdiction  and  venue.  1274. 
measure  of  damages  in  actions  against,  1301. 
liability  in  exemplary  damages,  1354.  » 

COUNTERFEIT  MONEY, 

payment  of  fare  in,  see  "Fares." 

COUPLING  PIN, 

on  car  platform,  30. 

COUPON  TICKETS, 

mistake  as  to,  ejection.  805, 
see,  also,  "Tickets." 

CRAWLING  UNDER  TRAINS. 

to  reach  cars,  contributory  negligence,  361. 

CRIMES, 

fraudulent  evasion  of  payment  of  fare,  707. 

CIllMINAL  CARELESSNESS, 

of  plaintiff,  rule  in  Nebraska,  513. 
V.  2  FET.C.\R.PAS.  — 10") 


1634  INDEX. 

[References  to  pages.     Pages  1-841  in  vol.  1;    residue  in  vol.  2] 

CRIPPLE. 

.     contributoiy  negliseuce  of.  4Go. 

CROSSING  TRACKS. 

by  passenger  at  station.  347. 

CT'STOM. 

of  throwing  mail  saelc.*:  from  cars,  carrier's  liability.  2r»l, 
to  stop  train  on  signal.  T.")!;. 

freight  trains.  ToU. 
to  .<-top  train  at  station  at  which  it  is  not  schednled  to  stop,  waiver 

of  regulation,  772. 
test  of  negligence,  29.  1094. 

to  corroborate  or  contradict  other  testimony,  109G. 
as  independent  evidence  of  doing  particular  act,  1097. 
to  receive  merchandise  as  baggage.  1400. 
delivery  of  baggage  according  to,  14S3. 


DAMAGES, 

proximate  cause,  distinction  between  actions  on  contract  and  in 
tort,  297. 
'  exposure  from  failure  to  carry  passenger  to  destination.  302. 

dangers  encountered  from  failure  to  carry  pas.senger  to  des- 
tination, 308. 
unusual  consequences  of  personal  injuries,  312. 
predisposition  to  and  aggravation  of  disease,  317. 
pecuniary  los.sc'i;  from  failure  to  carry,  321. 
per.-onal  injuries,  elements  of.  1299. 
actions  against  corijorations.  1301. 
statutory  limitation  as  to  amount,  1302. 
bodily  injiu-y.   13(i3. 
distigurement.  130.">. 
bodily  pain  and  suffering.  1304. 
future  injury  and  pain.  13(^(5. 
reasonable  certainty,  1307. 
loss  of  time,  1308. 
impairment  of  earning  capacity.  130.S. 

annuity  eijual  to  earning  capacity.  l.*!09. 


INDEX.  1635 

[Re.'erences  to  pages.    Pages  1-841  in  vol.  1;    residue  in  vol.  2.] 

DAMAGES— Continued, 

future  inciea.se  of  wapes.  1311. 

profits  derived  from  busine.ss,  lol2. 

nui.st  be  established  by  competent  evidence,  1312. 
expense  of  cure,  1313. 

licen.'ie  of  pliysician.  1314. 

gratuitous  nursing,  1314. 

evidence  as  to,  13ir>. 
to  married  women,  miscarriage.  1316. 

loss  of  time  and  wages,  131(). 

» 

dimini.-^lu'd  earning  capacity,  1317. 
medical  treatment.  1318. 
community  system,  1318. 
recovery  by  husband  for  injuries  to  wife,  1319. 
loss  of  society  and  services,  1319. 
expense  of  physician  and  nursing,  1320. 
recovery  by  parent  for  injuries  to  child,  1321. 
mitigation  of,  plaintiff's  character  and  habits.  1322. 
plaintiff's  wealth,  1323. 
continuance  of  plaintiff's   salary,    1323. 
accident  insurance  policy,  1323. 
pendency  of  otlier  suits  against  defendant,  1323. 
mental  suffering  and  fright,  accompanied  by  physical  injury,  1323. 
wliere  no  physical   injury  is  sustained,  1325. 

Texas  rule,  132."i. 
wrongful  act  accompanied  by  insult  and  abuse,  1327. 
as.^ault.  132S. 

in  actions  for  breach  of  contract,  1328. 
illness  caused  by  fright  or  shock,  1329. 
insanity  caused  by,  1331. 
for  refusal  to  accept  passenger,  13:34. 
for  compelling  payment  of  higher  train  fare,  1335. 
for  bread!  of  charter  party,  133G. 
for  breach  of  contract  for  free  pass,  1336. 

for  failure   to  carry  to  destination,  and  delay   in  transportation, 
1337. 
breach  by  connecting  carrier,  1339. 
failure  to  carry,  recovery  back  of  passage  money,  70S. 
for  carrying  past  destination,  1339. 
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DAMAGES— Continued, 
for  ejection,  1341. 

use  of  excessive  force,  1341. 

at  place  not  usual  stopping  place.  1343. 

humiliation  and  mortification  of  passenger,  1343. 

conductor  acting  in  good  faith,  1344. 

pas.'^enger  desiring  to  be  ejected,  1346. 
injury  to  passenger's  reputation,  1347. 
inconvenience  of  passenger,  1347. 
excessive  force,  1348. 
for  false  imprisonment,  1348. 
exemplary,  definition  and  when  recoverable,  1349. 
where  there  has  been  no  actual  damage,  1331. 
province  of  court  and  jury,  1353. 
liabihty   of  corijorations,   1354. 
liability  of  master  for  torts  of  servant,  1354. 

ratification  of  servant's  acts,  1359. 
gross  negligence,  1300. 

of  servants  of  corporation,  1363. 
poverty  of  defendant,  1364. 
failure  to  accept  and  carry  passenger,  1365. 
for  carrying  past  destination,  1367. 
for  ejection,  1369. 
rude  and  insulting  tones,  1374. 
statutes,  Georgia  Code,  1375. 

Colorado  statute,  1376. 
excessive,  power  of  appellate  courts  over,  1377. 
of  trial  courts,  1380. 
examples  of  excessive  verdicts,  personal  injuries,  1381. 

bruises,  contusions,  and  muscular  injuries,  1385. 

hernia,  1387. 

sprains  and  dislocations,  1387. 

broken  bones,  1388. 

loss  of  limb,  1390. 

injuries  to  spine  and  nervous  system,  1393. 

female  troubles,  1397. 

for  loss  of  wife's  society  and  services,  1398. 

loss  of  child's  services.  1399. 

as.sault,  insult,  and  arrest,  1399. 
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DAMAGES— Continued, 

failure  or  refusal  to  accept  passenger,  1401. 
denial  of  accommodations,  1402. 
carrying  past  destination,  1403. 
ejection,  140G. 

personal  injuries,  1410. 
good  faith  of  conductor,  1411. 
at  place  other  than  station,  1413. 
compelling  payment  of  two  fares,  1415. 
practice,  remittitur,  1415. 
Inadequate,  power  of  court  over,  1417. 
loss  of  baggage,  1552. 
delay  in  delivery  of  baggage,  1554. 
pleading,  1063. 

impairment  of  earning  capacity  and  loss  of  earnings,  1064, 
exemplary  damages,  1065. 
pleading  and  proof,  variance,  1082. 
loss  of  earnings,  1085. 
mental  suffering,  1087. 
compulsory  examination  of  injured  person,  1135. 
evidence   as  to  defendant's  financial  ability,  1150. 
plaintiff's  financial  ability,  1151. 
plaintiff's  family,  1152. 

life  expectancy  and  standard  tables,  1152,  1310. 
plaintiff's  condition  before  accident,  1153. 

after  the  accident,  1154. 
simulation,  1154. 
opinions  of  nonexperts  as  to  injuries,  1161. 
evidence  of  medical  experts  as  to  injuries,  1170. 
burden  of  proof  as  to,  IISS. 
instructions  as  to,  1291. 

DEAF  PASSENGER, 
see  "Passengers." 

DEATH, 

of  passenger,  presumption  of  negligence,  1223. 

of  passenger  during  voyage,  carrier's  liability  for  baggage,  1487. 
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DEATH  BY  WRONGFUL  ACT, 
comruou-law  rule,  1419. 
modern  statutes,  1420. 
Ma.ssacliusetts  statutes  pertaining;  to  passengers,  1421. 

due  diligence  by  plaintiff,  1422. 

culpability  of  defendant,  1422. 

gross  negligence  of  defendant's  servants,  1423. 

passengers  on  street  cars,  1424. 
statutes  of  Missouri,  Colorado,  and  New  Mexico,  1424. 

DECLARATIONS, 

of  agents  or  employes  as  to  loss  of  baggage,  1546. 
see,  also,  "Evidence." 

DEFINITION, 
baggage,  1438. 
caiTier,  540. 

contributorj'  negligence,  32t). 
exemplary  damages,  1349. 
gross  negligence,  1361. 
latent  defect,  84. 
negligence,  9. 
passenger,  552. 
proximate  cause,  273. 

DEPOT, 

see  "Station";   "Union  Depot  Company." 

DESTINATION, 

see  "Carrying  Fast  Destination";   "Passengers." 

DEVICE. 

not  obviously  dangerous,  23. 
duty  to  adopt  new,  26. 

DISCHARGE, 

see  "Release  and  Discliarge." 

DISFIGUREMENT, 

as  an  element  of  damages,  1303. 

DISORDERLY  CONDUCT, 

ejection  of  passenger  for,  819. 

of  father  for  misconduct  of  son,  820. 
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DISORDERLY  CONDrCT-^Contlnuccl, 
intoxicated  persous,  820. 
right  to  reject  person  guilty  of,  as  passenger,  ij'6'6. 
carrier's  duty  to  protect  passenger  from,  242. 

DOGS, 

as  baggage,  1450. 

stray  dog  at  station,  carrier's  liability  for,  12ii<!. 

DRAWING-ROOM  CAR, 

see  "Sleeping-Car  Company." 

DRIVER. 

imputing  negligence  of,  to  passenger,  524. 

of  street  car,  see  "Master  and  Servant";    "Street  Railways." 

DROVER, 

accompanying  stock  is  a  passenger,  559. 

stipulation  that  lie  shall  be  employe  of  railroad  company,  560. 
contributoiy  negligence,  riding  in  stock  car,  450. 

contract  against,  450. 

riding  on  top  of  car,  453. 

riding  on  locomotive,  450. 
limitation  of  common-law  liability  as  to,  073. 

DYING  DECLARATIONS, 
as  evidence,  1123. 


EATING  HOUSES, 
defective  ways,  117. 
see,  also,  "Stations." 

EJECTION, 

carrier's  right  to  eject  passenger,  780. 

for  refusal  to  pay  fare,  or  to  sunender  or  exhibit  ticket,  780. 

child  accompanying  passenger,  783. 
tender  of  fare  after  ejection  begun,  785. 
right  to  resume  journey  after  ejection,  788. 
loss  of  ticket  or  faro,  789. 

reasonable  time  for  search.  791. 
mistake  as  to  ticket  or  fare,  702. 
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EJECTION— Continued, 

conclusiveness  of  ticlcet  as  betwoeji  nasseuger  and  conductor, 
798. 
representations  as  to  validity  of  ticket,  797. 
pas.senger's  duty  to  explain.  798. 

demand  of  excessive  fare.  liVA 

mistake  of  gateman,  800. 

mistake  in  taking  up  tickets,  800, 

mistake  as  to  time  limit,  801. 

mistake  as  to  trains,  803. 

mistake  as  to  round  trip  and  coupon  tickets,  805. 

mistake  as  to  street  car  fares,  807. 

cases  holding  ticket  conclusive  as  between  conductor  and  passen- 
ger, 810. 

passenger's  right  to  resist  wrongful  expulsion,  813. 
disobedience  of  rules,  817. 
disorderly  conduct,  819. 

intoxicated  persons,  820. 

overt  acts,  822. 

statute  authorizing  ejection  or  arrest,  822. 
place  of,  823. 

persons  not  trespassers,  824. 

statutory  requirements,  82.5. 
mode  of,  force,  829. 

resistance  of  passenger,  832. 

orders  and  threats,  833. 

contributory  negligence  in  jumping  from  moving  train,  835. 

province  of  court  and  jury,  837. 

of  sick  passenger,  202. 

of  intoxicated  passenger,  209.   ^ 
scope  of  servant's  employment,  as  to  passengers,  882. 

as  to  trespassers,  885. 

brakeman,  886. 
refunding  fare,  838. 
duty  of  ejected  passenger,  840. 
action  for,  pleading,  1000. 

pleading  and  proof,  variance,  1079. 

evidence,  1148. 
damages  for,  elements  of,  1341. 
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EJECTION-^^ontinued, 

excessive  force,  1341. 

at  place  not  usual  stopping  place,  1343. 

humiliation  and  mortiticatiou,  1343. 
good  faith  of  conductor,  1344. 
person  desiring  to  be  put  off,  1346. 

inconvenience,  1347. 

excessive  force,  1348. 
exemplary  damages  for,  13(J9. 
excessive  damages  for,  1400. 

personal  injuries,  1410. 

good  faith  of  conductor,  1411. 

at  place  other  than  a  station,  1413. 
Inadequate  damages,  1418. 

see,  also,  "Trespassers." 

ELECTRICITY, 

as  motive  power,  degree  of  care  required.  37. 
see,  also,  "Street  Railways." 

ELEVATED  RAILROAD, 

signals  for  starting,  168. 

see,  also,  "Street  Railways." 

ELEVATORS. 

are  common  carriers  of  passengers,  550. 
duty  of  care  towards  employes,  551. 
degree  of  care  required  for  passengers,  39. 
reasonable  time  to  enter,  18G. 
contributory  negligence  in  boarding,  409. 

EMPLOYES, 

declarations  of,  see  "Evidence." 
see,  also,  "Master  and  Servant." 

ENGINEERS, 

see  "Locomotive  Engineers";   "Master  and  Servant.** 

ENTERING  VEHICLE, 

see  "Contributory  Negligence";    "Receiving  and  Discliarging  Pas- 
sengei-s." 

EQUITY, 

jurisdiction  to  compel  through  rating  by  connecting  carriers.  934. 
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ESCORT  OF  TASSENGER, 
carrier's  duty  towards.  CI.'*, 
at  freight  platform,  (>16. 
rea.souable  opportunity  to  get  otf,  tjl7. 

EVIDENCE, 

knowledge  of  defects  in  means  of  transportation,  109U. 

vicious  horses,  10U3. 
knowledge  of  incompetency  of  servants,  1092. 
custom  and  usage,  test  of  negligence,  1()V)4. 

to  corroborate  or  contradict  other  testimony,  lOiXJ. 
independent  evidence  of  facts  in  issue,  1U"J7. 
other  acts  of  negligence,  1098. 
Other  accidents,  1099. 

after  the  one  in  suit,  1101. 
nonoccurrence  of  similar  accidents,  1101. 
other  defects  in  roadbed,  1102. 
subsequent  precautions  and  repairs,  1105. 
declarations  against  interest,  1107. 
by  agents  or  employes,  1 108. 

real  or  apparent  authority  touching  subject-matter,  1109. 
must  be  a  part  of  the  res  gestte,  1110. 
declarations  held  not  res  gesta?,  1111. 
declarations  held  res  gestae,  1114. 

declarations  made  before  happening  of  accident,  1115. 
of  principal  officer  of  railroad,  1110. 
declarations  as  to  loss  of  baggage,  ir)40. 
declarations  in  favor  of  party  making  them,  1117. 
what  are  deemed  part  of  the  res  gestce,  1118. 
before  happening  of  accident,  1121. 
statements  of  servants,  1122. 
dying  declarations,  1123. 
declarations  and  exclamations  of  pain.  1123. 

as  to  nature,  symptoms,  and  effect  of  malady,  1124. 
to  attending  physician,  1120. 
to  expert  witness,  1128. 
declarations  of  injured  person,  opinion  of  physician  based  on,  1175. 
declarations,  contradictory  statements,  1244. 
foundation  for,  1246. 
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EVIDENCE— Continued, 

declarations  and  act.s  of  tliird  persons,  112'J. 

as  part  of  res  gesta?,  11.S0. 
real  or  demonstrative  evidence,  1131. 

exliibition  of  wounded  limb,  1132. 

exhibition  of  pliysical  objects,  1132. 

experiments  and  demonstrations.  1133. 
photographs,  of  scene  of  accident,  1133. 

of  injured  person,  1134. 
physical  examination  of  plaintiff,  1135. 

New  York  statute,  1140. 
physician's  statement  as  to  nature  of  injuries,  1142. 
parol,  as  to  sale  of  railroad,  1142. 

as  to  running  time  of  trains,  1143. 

as  to  number  of  passengers  on  street  car,  1143. 

to  vary  ticket,  712. 
at  former  trial,  1143. 

rules  and  regulations  of  railroad  company,  1145, 
speed  of  train,  114G. 
order  to  procure  safe  material.  1147. 
in  actions  for  ejection  and  wrongful  arrest,  1148. 
as  to  defendant's  tinancial  condition,  1150. 
as  to  plaintiff's  financial  condition,  1151. 

earnings  and  value  of  services,  1151. 

dependent  family,  1152. 

life  expectancy  and  life  tables,  1152,  1310. 
plaintiff's  physical  condition  before  accident,  1153. 
plaintiff's  actions  after  accident,  1154. 
privileged  comnumications,  between  attorney  and  client,  llbl. 

between  physician  and  patient,  1181. 

waiver  of.  1182. 
in  actions  lor  loss  of  baggage,  ]545. 
of  negligence  as  to  passenger's  hand  baggage,  1529. 
opinions  of  nonexpert  witnesses,  1155. 

speed  of  train.  115<;. 

time  of  stop,  1157. 

unsafe  condition  of  roadbed,  1157. 

cause  of  accident,  1157. 

effect  of  conversation,  IIUO. 
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EVIDENCE— Continued, 

health  and  condition  of  injured  person,  1101. 

pain,  1102. 
consequences  of  injury,  1103. 

amount  of  damages.  1164. 
plaintiffs  habits,  ability,  and  experience,  1105. 
as  to  value  of  baggage,  1547. 
expert,  1105. 

who  are  experts,  1106. 

pliysicians  and  surgeons,  1107. 
on  what  subjects  competent,  1167. 

as  to  exercise  of  due  care,  1169. 

earning  power  of  injured  person,  1170. 
medical  experts,  on  what  subjects  competent,  1170. 

permanency  of  injuries,  1172. 

new  complications,  1173. 

as  to  simulation  of  injuries,  1174. 

nature  of  examination  of  injured  person,  1175. 
medical  opinions  based  on  statements  made  out  of  court,  1175. 
examination  of  experts,  hypothetical  question,  1177. 

cross-examination,  1179. 

medical  boolcs,  1180. 
expert,  weight  of,  1253. 
degree  of  proof,  1193. 

judicial  notice,  ordinary  incidents  of  railway  traftic,  1194. 
presumption  of  being  passenger,  1195. 
presumption  of  negligence,  happening  of  accident,  1196. 
reasons  for  rule,  1197. 

upsetting  or  breaking  down  of  stage  coach,  1200. 
derailment  of  car  or  train,  1202. 

additional  defects,  1203. 

street  cars,  1204. 
collision,  between  cars  and  trains  on  same  track,  1205. 

at  grade  crossings,  1206. 

between  street  car  and  vehicle,  1200. 

with  landslide,  1207. 

with  objects  near  track,  120S. 

between  steamers,  120y. 
explosions,  1209. 
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EVIDENCE— €ontiniioa, 

defective  roadbed,  1209. 
defective  brakes,  1210. 
broalving  of  steamboat  machinery,  1211. 
concussion  and  jolts  of  cars  and  trains,  1211. 
slamming  of  car  door,  1214. 
jerks  and  jolts  of  street  cars,  1215. 
*  of  ferry  boats,  1215. 
injm-ies  while  embarking  and  alighting,  121G. 
sudden  jerks,  1217. 
of  street  car,  121S. 

stepping  on  small  object  on  platform.  1213. 
falling  objects  and  missiles,  1221. 
death  of  passenger,  1223. 
stopping  train  at  dangerous  place,  1224. 
deviation  of  vessel,  1225. 

cases  where  presumption  does  not  obtain,  122G, 
contributory  negligence,  1227. 
as  to  persons  not  passengers,  1228. 
rebutting  the  presumption,  burden  of  proof,  122D. 
province  of  court  and  jury,  1230. 
what  proof  required,  1233. 
rule  in  Texas,  1237. 

statutory  presumptions,  :Mi>sissippi  rule,  1238. 
Georgia  and  Florida,  1239. 
presumption,  where  baggage  has  been  transported  over  several 
connecting  lines,  and  last  carrier  fails  to  deliver,  1549. 
loss  of  baggage  in  carrier's  possession  as  Avarehouseman,  1551. 
from  possession  of  baggage  checks,  1551. 

rechecking  of  baggage  by  connecting  (^-arrier,  1551. 
positive  and  negative  testimony,  relative  value,  12.50. 
failure  to  call  witness,  presumption,  1251. 
conflict  of,  province  of  jury,  1255. 
witli  physical  facts,  125(>. 
between  witnesses  for  sanu"  party.  125S. 
sufticiency  of,  as  to  relation  of  carrier  and  pass(>nger.  12G0. 
taking  case  from  jury  for  insutticicncy  of  evidence.  12(11. 
sufficiency,  duty  of  judge  on  motion  for  new  trial,  12 :;4. 
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EVIDENCE— Continued, 
on  appeal,  12G5. 

Ijerversiou  of  justice,  120fj. 
fabricated  testimony,  l^tjy. 
rule  in  Louisiana,  1271. 
sufficiency,  as  to  employment  of  tort  feasor  by  carrier,  863. 
pleading  and  proof,  variance,  see  ••I'leading.'" 
see,  also,  '"Burden  of  Proof";    "Witness." 

EXCESSIVE  DAMAGES, 
see  "Damages." 

EXCURSION  TICIvET, 
see  "Tickets." 

EXEMPLARY  DA:MAGES, 

pleading,  lOU.") 

see,  also,  "Damages. 

EXEMPTION, 

of  baggage  from  seizure  on  legal  process,  1133. 

EXITS, 

see  "Stations." 

EXPERIMENTS, 
see  "Evidence." 

EXPERT  EVIDENCE, 
see  "Evidence." 

EXPLOSIONS. 

statutory  provisions  against  carrying  explosives  on  trains,  223. 

on  steam  vessels.  1019. 
presumption  of  negligence,  1209. 

EXPRESS  MESSENGER, 

on  train  is  a  passenger,  .").j7. 

liability  of  railroad  company  for  acts  of.  S.")9. 

limitation  of  common-law  liability  as  to,  1)75. 

EXTRA  FARE. 

on  trains,  see  "Fares." 
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FALSE  nii'HIS(  ).\MFAT. 

authority  of  railroad  employe's  to  make  arrest,  892. 
proximate  cause,  contract  aud  tort,  oUl. 
action  for,  evidence,  II.jO.  ■ 
damage.s  for,  1348. 
excessive  damages.  14f)0. 
.see.  also,  "Arrest." 

FAKE, 

right  to,  reasonableness.  (JGD. 
regulation  by  state.  070. 

power  of  courts,  674. 

of  street-railway  fares  by  city,  G75. 

interstate  commerce  act,  G77. 

penalty  for  excessive  fares.  080. 

free  passes  to  public  officers.  (iSo. 

sale  of  tickets  by  scalpers,  084. 
prepayment  of.  not  necessary  to  create  relation  of  passenger,  573. 

.source  of  compeii.sation.  57."). 
fraudulent  evasion  of,  no  riglits  as  passenger.  57.j. 

fraudulent  use  of  pass  or  ticket,  578. 

beating  way  in  exposed  i)osition  on  train,  582. 
mode  of  payment,  68."). 

legal  tender  niQuey,  08.j. 

counterfeit  money.  (!8(). 

tender  of  reasonable  sum,  087. 

mistake.  OSS. 
time  of  payment.  0S!». 
liigher  train  faiv.  <i'.Hi. 

waiver,  091. 

refiuiding  excess,  092. 

reasonable  opportiuiity  to  purchase  ticket.  092. 
statutes  re(iuiring.  (590. 

excessive  or  unreasonable  train  fare,  098. 
refunding  excess,  099. 
extra,  for  chair  car.  655. 
on  freiglit  trains,  701. 
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FARE— Continued, 

prepayment  of,  701. 

reasonable  opportunity  to  purcliase  ticket,  702. 
contract  for  free  pass,  703. 

statute  of  frauds,  704. 

effect  on  purchaser  or  lessee  of  railroad,  704. 
riding  extra  distance,  721. 

right  to  reject  person  I'efusing  payment  of,  as  passenger,  635. 
remedies  of  carrier  for  nonpayment,  705. 

legal  action,  705. 

ejection,  706. 

detention  of  passenger,  706. 

criminal  proceedings,  707. 
recovery  back  by  pas.senger  on  carrier's  failure  to  perform  con- 
tract, 70S. 
enforcing  payment  of,  scope  of  employment,  898, 
duty  to  refund,  on  ejecting  passenger,  838. 

compelling  payment  of  excessive  fare,  excessive  damages,  1415. 
lien  for,  on  baggage,  1518. 

see,  also,  "Ejection";  "Tickets." 

FELLOW  PASSENGERS, 

protection  against  acts  of,  see  "Negligence";  "Passengers." 

FEMALE  PASSENGERS, 
see  "Passengers." 

FERRIES, 

are  common  carriers  of  passengers,  550. 

failure  to  set  passenger  across  stream,  632. 

delay  in  transportation,  754. 

unforeseen  accident  on,  23. 

duty  to  adopt  new  devices,  27,  n. 

safe  landing  place  for  passengers,  161. 

light  at  landing,  121. 

crowded  feriy  boat,  jolt  on  landing,  198. 

concussion  Avith  landing  place,  presumption  of  negligence,  1215. 

contributory  negligence  in  getting  on  and  off,  405. 

liability  for  property  in  passenger's  custody,  1520. 

FIREARMS, 

as  baggage,  1450.     ' 
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FIRES. 

breaking  out  on  train,  '222. 

statutory  precautions  against,  22."?. 
negligence  of  passenger  in  setting,  carrier's  liability.  24.">. 
duty  to  heat  cars,  651. 

failure  to  heat  car,  contributory  negligence  of  passenger,  411,  652. 
statutory  hmitation  as  to  loss  of  baggage  by,  1516. 

FLOODS. 

see  '"Act  of  God." 

FOOD. 

for  passengers  on  shipboard,  see  "Vessels." 

FRAUD, 

person  evading  payment  of  fare,  not  a  passenger,  575. 
fraudulent  use  of  pass  or  ticket,  578. 
person  beating  his  way  in  exposed  position  on  train,  582. 

FREE  PASSENGERS, 

see  "Gratuitous  Passengers";    "Limitation  of  Liability";    "i'assen- 
gers";    "Passes." 

FREIGHT  TRAINS, 

railroads  as  common  carriers  by  freight  and  construction  trains, 

544. 
degree  of  care  rcpiired,  33. 
approaches  to,  115. 

duty  as  to  receiving  and  discharging  passengers,  157. 
reasonable  time  for  passengers  to  get  on  and  off,  177. 
rate  of  speed,  193. 
rules  as  to  payment  of  fare  on,  701. 
regulations  as  to  stopping  places  for,  765. 
statutoi'y  prohibition  against  riding  in,  457. 
riding  on,  contributory  negligence,  450. 

arising  from  seat,  421. 
person  riding  on  as  a  passenger,  583. 

complete  separation   between  freight  and  passenger  business, 
583. 

partial  separation,  585. 

riding  on  freight  car  of  passenger  train,  581. 

V.  2  FET.CAR.P.'^S. 104 


IGoO  INDEX. 

[References  to  pages.     Pages  1-841  in  vol.  1;    residue  In  vol.  2.] 

FRIGHT, 

at  impeudiug  peril,  intervenlug  cause  of  accklout.  ll\)2. 
exposure  from  failure  to  carry  passenger  to  destination,  302. 
at  being  carried  past  destination,  jumping  from  moving  train,  38'J. 
person  in  position  of  peril,  contributory  negligence,  4TG. 
unaccompanied  by  physical  ailment,  damages,  1325. 
illness  caused  by,  damages  for,  1329. 

insanity  caused  by,  1331. 
caused  by  imperative  tone  of  conductor,  sickness,  S3-U 
see,  also,  '•Mental  Suffering." 

G 

GAMBLER, 

right  to  reject  as  passenger,  634. 

GARNISHMENT, 

of  baggage  during  transportation,  1433. 

GATEMAN. 

exhibiting  ticket  to,  089. 

mistake  of,  in  refu.sing  to  admit  passenger  to  train,  800. 

misconduct  of,  carrier's  liability,  875. 

GENERAL  A\^RAGE. 

contribution  of  baggage,  151S. 

GEORGIA, 

code  provisions  as  to  extraordinary  diligence  to  be  exercised  by  car- 
rier, 42. 
on  street  cars  and  freight  trains,  42. 
rule  as  to  contributory  negligence,  511. 
presumption  of  negligence,  1230. 
exemplary  damages,  1375. 

GRATUITOUS  PASSENGERS, 

duty  of  carrier  towards,  610. 

children  on  street  car.  612. 
limitation  of  common  law  liability  as  to,  970. 

who  are,  973. 

drovers,  973. 

express  messengers.  975. 
liability  for  baggage  of,  1430. 
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H 

HACK:\rEX. 

are  common  cairiei's  of  pa.sseugers,  548. 
at  station,  carrier's  duty  towards,  G20. 
granting  exclusive  privileges,  638. 

HAND  BAGGAGE, 
.see  "Baggage." 

HAND  CARS. 

railroads  not  common  carriers  as  to,  .542. 
person  riding  on,  status  as  passenger,  589. 
contributory  negligence,  457. 

HEAT, 

during  tran.sportation,  see  "Fires." 

HELPING  rASSENGER. 

to  get  on  and  off  velilcle.  see  "Receiving  and  Discharging  Pas.sea- 
gers." 

HOMICIDE, 

killing  of  pas.senger  by  intoxicate<l  fellow  passenger,  carrier's  lia- 
bility, 235. 
by  insane  fellow  passenger,  240. 
by  servant,  see  "Master  and  Servant." 

HORSE  CARS. 

.see  "Street  Railways." 

HORSES, 

evidence  as  to  viclousness  of,  1093. 

runaway  liorse  at  station,  carrier's  liability,  108. 

HOI'SEHOLD  GOODS, 
as  baggage,  1444. 

HIT^HLIATION. 

see  "Damages";    "Mental  Suffering." 

IirSBAXD  AND  WIFE, 

imputing  negligence  of  luisband  to  wife,  537. 
imputing  negligence  of  wife  to  husband.  ."39. 
loss  of  wife's  baggage,  action  by  husband.  1540. 
action  for  injm-ies  to  married  woman,  parties.  1041. 
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HUSBAND  AND  WIFE--Continned, 

action  by  husband  for  injuries  to  wife,  statute  of  limitations,  1276. 

survival,  1278. 
damages  for  injuries  to  married  women.  131G. 
husband's  damages  for  wife's  injuries,  1319. 
loss  of  wife's  society,  excessive  damages,  1398. 

HYPOTHETICAL  QUESTIONS, 
on  examination  in  chief.  1177. 
on  cross-examination,  1179. 

I 

ICE  ANT)  SNOW, 

on  station  platforms,  118. 

degree  of  care  required  to  remove,  99,  n. 
on  car  steps  and  platforms,  118. 
removal  from  street  car  tracks,  78,  n. 

IDENTIFICATION. 

of  purchaser  of  ticket,  see  "Tickets." 

ILLEGAL  TRANSACTION, 

person  traveling  to  accomplish,  is  a  passenger,  570. 
Sunday  travel,  570. 

traveling  on  pass  issued  in  violation  of  law,  572. 
traveling  to  aid  rebellion  against  United  States,  572. 

ILLINOIS, 

doctrine  of  c-omparative  negligence,  505. 
abrogation,  508. 

IMPLIED  AUTHORITY, 
see  "Master  and  Servant." 

IMPROVEMENTS, 

see  "Appliances." 

IMPUTED  NEGLIGENCE, 

negligence  of  thirtl  person  imputed  to  plaintiff,  518. 
of  carrier  to  pa.-^senger.  519. 
of  driver  of  private  vehicle  to  passenger,  524. 
of  parent  to  child,  527. 
proximate  cause,  533. 
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I M  ri '  TED  NEGLIGE^s^CE— Continued, 
in  action  by  parent,  533. 
in  action  by  admini.^trator,  ."iSo. 
of  husband  to  wife,  ."37. 

married  wonian'.s  statutes,  538. 
of  wife  to  husband,  539. 

INADEQUATE  DAMAGES, 
see  "Damages." 

INCONVENIENCE, 

avoiding,  contributory  negligence,  485. 
on  being  ejected,  damages,  1347. 

INDEPENDENT  CONTRACTOR. 

liability  of  railroad  company  as  to  construction  of  roadbed  by,  60. 
liabilitj'  of  carrier  for  acts  of,  853. 

INFIRM  PASSENGER, 

carrier's  duty  towai'ds,  256. 

duty  in  receiving  and  discharging.  260. 
ejection  and  carrying  past  destination,  262. 

INNKEEPERS, 

exclusion  from  station,  640. 
see,  also,  "Baggage." 

INSANE  PASSENGER, 

earner's  duty  towards,  263,  n. 

homicide  of  fellow  passenger  by,  240. 

insanity  caused  by  fright  or  shock,  damages,  1331. 

insane  passenger,  rejection  of  by  carrier,  633. 

INSPECTION, 
of  roadbed.  68. 
of  vehicles,  88. 

INSTRUCTIONS, 

invading  province  of  jury,  1285. 

negligence,  1286. 
assuming  facts  and  singling  out  testimony,  1287. 
pleading  and  evidence  to  support,  1288. 
defining  and  presenting  issues,  1289. 
as  to  damages,  1291. 


1654  INDEX, 

[References  to  pages.    Pages  1-841  in  vol.  1;    residue  in  vol.  2.] 

INSTRUCTIONS— Continued, 
construction  as  a  whole,  1203. 
requests,  necessity  for,  1294. 

answers  to,  1294. 
exceptions,  1296. 

INSULT, 

of  passenger  by  fellow  passenger,  242. 
mental  suffering  caused  by,  damages,  1327. 
exemplary  damages  for  rude  and  insulting  tone,  1374. 
see,  also,  "Master  and  Servant." 

INSURER, 

can-ier  of  passengers  not  liable  as,  2-8. 
as  to  safety  of  veliicle,  SO. 
carrier's  liability  for  baggage,  1427. 

INTERMEDIATE  CARRIER, 
see  "Connecting  Carriers." 

INTERSTATE  COMMERCE, 

statutes  requiring  separation  of  passengers  on  account  of  color, 

662. 
statutes  requiring  equal  accommodations,  665. 
regulation  by  congress,  interstate  commerce  act,  677. 
party-rate  ticliets,  679. 
free  passes,  680. 

INTOXICATION, 

homicide  of  fellow  passenger  by  intoxicated  passenger,  235. 
rejection  of  intoxicated  person  as  a  passenger,  634. 
riglit  to  eject  intoxicated  passenger,  820. 

overt  acts,  822. 
contributory  negligence  of  intoxicated  person,  473. 
carrier's  duty  towards  intoxicated  passenger,  268. 

ejection  of,  269. 

INTRUDER, 

see  "Ejection";    "Passengers";    "Trespasser." 

INVITATION  TO  ALIGHT, 

announcing  station  and  stopping  train,  132. 

sudden  movement  of  train  while  passengers  are  getting  on  and 

off,  168. 
at  dangerous  place,  contributory  negligence,  371. 
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J 

JERKS   AND  .TOT/l-^, 

of  train  while  passengers  are  alighting.   108. 

concussion  of  cars  in  making  up  train,  18S. 

excessive  rate  of  speed,  192. 

street  cars,  193. 

of  street  cars  during  transportation,  195. 

of  railroad  trains,  197. 

crowded  cars  and  platforms,  197. 

evidence  of  negligence,  1186,  1211,  1217. 

JEAVELRY, 

as  baggage,  1448. 

JUDICIAL  NOTICE. 

as  to  reasonable  time  for  stopping  train,  164. 
as  to  ordinaiT  incidents  of  railway  traffic,  1194. 

JURISDICTION, 

personal  injury  suit,  foreign  courts,  1273. 

tort  on  navigable  river  forming  boundary  between  states,  1274. 
actions  against  corporations,  1274. 

JURY, 

competency  of  jurors,  stockholders,  1279. 

empolyes,  1279. 

knowledge  of  former  verdicts,  1279. 
Impeaching  verdict  by  affidavits  of  jurors,  1297. 

see,  also,  "Frovince  of  Court  and  Jury." 


LADIES'    CAR, 

see  "Separation  of  Passengers." 

LANDING, 

see  "Receiving  and  Discharging  Passengers";    "Stations." 

I^NDSLIDE, 

see  "Act  of  God." 
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LATENT  DEFECTS, 

carrier  not  liable  for,  83, 

definition  of,  84. 

in  street-car  bridge,  78. 

LEAJ<E, 

of  railroads,  see  "Kailroads." 

LICENSEE, 

duty  towards,  618. 
at  station,  621. 

LIEN, 

detention  of  passenger  for  nonpayment  of  fare,  706. 
on  baggage  for  fare,  1518. 

LIGHTS, 

at  stations  and  platforms,  119. 

bow  long  required,  121. 

at  ferry  landing,  121. 

at  vessel  landing,  122. 

statutoi-y  requirement,  123. 

use  of  uuligbted  premises  by  passenger,  340. 

LIMITATION, 

of  time  in  ticliet,  see  "Ticket." 

LIMITATION  OF  ACTIONS, 
for  injui-y  to  passenger,  1276. 
law  of  foi-um  governs,  1276. 
amendment  of  pleadings,  1276. 

LIMITATION  OF  LIABILITY, 

power  to  stipulate  against  negligence,  American  rule.  9G2. 
statutoiy  prohibitions,  965. 
rule  in  New  York  and  in  England,  966. 
gross  negligence  rule,  969. 
gratuitous  passengers,  970. 
who  are,  973. 
drovers,  973. 
express  nios.^engers,  975. 
connecting  lines.  977. 
limitation  as  to  amoimt  of  recovery.  978. 
conflict  of  laws,  978. 
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LIMITATION  OF  LIABILITY-€ontinued, 
must  be  made  by  contract,  980. 
condition  in  ticlcet.  98i). 
contract  with  tliird  person,  983. 
construction  of  contract,  9ST. 
for  baggage,  as  insurer,  loOii. 
for  loss  by  negligence,  1.j02. 

loss  on  connecting  lines,  1505. 
mode  in  whicli  liability  may  be  limited,  notice,  150G. 
by  condition  in  ticlcet.  1507. 
steamship  ticket,  1509. 
as  to  value  of  baggage,  1510. 

mode  in  which  liability  may  be  limited,  notice.  1512. 
condition  in  ticket,  1513. 
statutory  limitation,  as  to  valuables  shipped  as  baggage.  1514. 
loss  by  Are  not  caused  by  vessel  owner's  neglect,  1516. 
as  to  value  of  baggage,  1516. 
of  vessel  owners,  by  statute,  see  "Vessels." 

LIVERY  STABLE  KEEPER, 
is  a  carrier  of  passengers,  548. 

LOCOMOTIVE, 

riding  on,  contributory  negligence,  455. 

loco:motive  engineer, 

inviting  persons  to  ride  in  dangerous  and  prohibited  places,  880. 
scope  of  employment,  ejection  of  trespassers,  891. 

LOGGING  RAILROAD, 

person  riding  on  timber  train  not  a  passenger,  590. 

LOST  ticket, 
see  "Tickets." 

LUGGAGE, 

see  "Baggage." 


M 


MAIL  AGENT, 

is  a  passenger,  554. 

see,  also,  "Postal  Agents." 
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MAIL  SACKS. 

throwing  from  cars,  carrier's  liability  for,  I'ol. 
custom,  30,  n. 

MAINE. 

statute  of,  as  to  time  limit  of  ticket,  731). 

JIANDAMUS, 

to  compel  transportation  of  passenger,  1U27. 

MAN  UF  ACTUKER, 

negligence  of,  carrier's  liability,  85. 

MANUSCRIPTS, 
as  baggage,  1447. 

MASSACHUSETTS, 

statute  of,  giving  right  of  action  for  death  of  passenger,  1421. 

MASTER  AND  SERVANT, 

duty  as  to  employment  of  servants,  226. 
vicious  and  incompetent  seiTants,  227. 
servant  afflicted  with  contagious  disease,  227. 
insufficient  number  of  servants,  22S. 
passenger's  right  to  rely  on  .servant's  directions,  335. 
conductor's  direction  to  jump  from  moving  train,  3'Jl. 
master's  liability  for  servant's  torts,  844. 
history  and  reason  of  the  rule,  845. 
no  distinction  between  corporations  and  individuals.  849. 
passenger  carrying  corporations,  850. 
liability  for  torts  of  servant  commanded  or  ratified  by  master,  865. 
master's  liability  for  servant's  negligence,  866. 

negligence  of  engineers,  in  construction  of  roadbed,  59. 
master's  liability  for  erroneous  or  excessive  execution  of  authority 
by  servant,  867. 
exploded  rule  exempting  master  from  liability  for  willful  tort.s 

of  servant,  870. 
misconduct  at  stations,  874. 
misconduct  in  directing  or  assisting  passengers  in  boarding  or 

alighting,  877. 
inviting  persons  to  ride  in  dangerous  or  proliibited  places,  880. 
ejection  of  passengers,  882. 
ejection  of  trespassers,  885. 
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MASTER  AND  SERVANT— Continued, 

false  imprisonment  and  arrest,  892. 

enforcing  payment  of  fare,  S9S. 

directing  performance  of  perilous  service,  899. 

warning  passengers  of  danger,  899. 

violation  of  master's  orders,  900. 
carrier's  absolute  liability  for  servant's  acts,  902. 

assaults  on  passengers,  907. 

insults  and  disrespectful  conduct,  911. 

justifiable  assaults,  912. 

when  absolute  liabilitj^  terminates,  917 
no  liability  for  independent  torts  of  servants,  91S. 
liability  on  contracts  of  agents,  921. 

employment  of  pliysicians,  923. 
scope  of  employment,  of  baggage  man  to  receive  merchandise  as 
baggage,  1469. 

of  baggage  agent  in  receiving  baggage  in  advance  of  time,  1475. 
liability  of  master  for  servant's  torts,  in  exemplary  damages,  1364. 

ratification  of  servant's  acts,  1359. 
who  are  servants,  851. 

servant  going  to  and  from  work,  852. 

independent  contractors,  853. 

physicians  and  surgeons,  856. 

pilots,  8.57. 

double  employment,  858. 

employes  of  drawing  room  and  sleeping  cars,  858. 
postal  agents,  859. 
express  messengers,  859. 
railroad  police  employes.  860. 

person  a.ssisting  servant,  862. 

evidence  of  employment,  863. 
person  assisting  carrier's  servant,  status  on  train.  562. 
carrier's  employe  carried  to  and  from  work,  statu.-,  on  train,  564. 

traveling  on  private  business,  566. 
duty  to  employ6  in  passenger  elevator,  551. 
injuries  to  servant,  master's  right  of  action.  1043. 
baggage  in  charge  of  servant,  master's  right  to  recover  for  loss  of, 

1455. 
declarations  of  employes,  see  "Evidence." 
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MASTER  AND  SERVANT— Continued, 

scope  of  sei'vaut's  eniployment,  see,  also,  "Trespassers." 
see,  also,  "Independent  Contractor." 

MASITER  OF  VESSEL, 

power  and  authority  of,  1002. 

in  case  of  infectious  disease,  1004. 

limit  of  authority,  1005. 
liability  for  negligence  of  employes,  1011. 

MENTAL  SUFFERING, 

damages  for,  accompanied  by  physical  injuries,  lo23. 

where  there  is  no  physical  injury,  1325. 

Texas  rule,  1325. 

wrongful  act  accompanied  by  insult  and  abuse,  1327. 

assault,  1328. 

for  breach  of  contract,  1328. 

illness  or  insanity  caused  by  fright  or  shock,  1329. 
from  failure  to  carry  passenger  to  destination,  302. 
humiliation  and  mortification  of  passenger  on  ejection,  1343. 

good  faith  of  conductor,  1344. 

person  desiring  to  be  ejected,  1346. 
insult  and  abuse  by  fellow  passengers,  242. 
pleading  damages,  1087. 

MERCHANDISE, 

as  baggage,  1459. 

sample  trunks  of  drummer,  1459. 

custom  and  usage,  1460. 

canler's  duty  to  inquire,  1462. 

payment  of  extra  compensation,  1464. 

knowledge  of  carrier,  1467. 

estoppel  to  deny  that  merchandise  is  baggage,  1469. 

implied  authority  of  baggage  master  to  receive  merchandise 
as  baggage,  1469. 

Mir>EAGE  TICKETS, 
see  "Tickets." 

AIISCARRIAGE, 

from  exposure  from  failure  to  carry  passenger  to  destination.  .302. 
produced  by  phjsical  injury,  proximate  cause,  313. 
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MISCONDUCT, 

see  "Disorderly  Conduct";    "Ejection." 

JSIISSILES, 

tbi'owmg  objects  from  cars,  carrier's  liability  for.  2.j1. 

custom,  30. 
degree  of  care  required  to  protect  passenger  from  falling  articles 

in  car,  23().  n. 
presumption  of  negligence,  1221. 

MISSISSIPPI, 

statute  relating  to  degree  of  care  on  fii'it;lit  trains,  o5. 
presumption  of  negligence,  statute,  1238. 

MISSOURI, 

statute  of,  as  to  deatli  of  passenger,  1 124, 

MONEY, 

as  baggage,  l-i7)1. 

MONOPOLY, 

right  to  exclude  business  rivals  as  pa.ssengers,  G36. 
exclusive  station  privileges,  G3S. 

MORTGAGES, 

trustee  under,  liability  as  carrier,  IJOO. 

MUNICIPAL  CORPORATIONS, 

supervision  over  street  car  tracks,  liability  for  negligence,  79. 
regulation  of  street  railway  fares,  G7o. 


N 

NEBRASKA, 

statute,  making  carrier  insurer  of  passenger's  safety,  44. 
rule  as  to  contributory  negligence,  513. 

ne(;li(;ence, 

carrier's  lial)ility  dependent  on.  2-8. 
definition  of,  U. 
essential  elements  of,  10. 

duty  to  exercise  care,  11. 

inadvertent  breach  of  duty.  12. 

jiroximate  cause  of  injury,  13. 
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NE(;T.TGENC5E— Continued, 
unforeseen  accident,  22. 
of  person  in  position  of  peril,  21. 
duty  to  adopt  new  devices,  26. 
custom  as  test  of,  29. 
degree  of  care  required,  13. 

reason  of  the  rule.  11. 
standard  of  care,  18. 
highest  practicable  care,  21. 
same   degree   of  care   required,    whatever   mode   of  conveyance 

adopted,  32. 
degree  of  care,  on  freight  trains,  33. 
on  construction  trains,  35. 

street  cars,  36. 

stage  coaches,  3S. 

on  vessels,  38. 

on  passenger  elevators,  39. 

no  distinction  between  different  classes  of  passengers,  39. 

as  to  management  of  vehicle  other  than  that  in  which  passen- 
ger is  riding,  40. 

guarding  against  act  of  God,  64. 

during  transportation,  187. 
Inspection  and  repair  of  road  bed.  68. 
obstructions  on  and  near  track.  69. 
overhead  structures,  71. 
collision  with  obstruction  on  track.  73. 
obstruction  of  track  by  wreck,  transfer  of  passengers,  74. 
cattle  on  track,  75,  76. 
as  to  street  car  tracks,  77. 
as  to  car  platform,  02. 

as  to  motive  power  for  street  car.  94. 
duty  as  to  vehicles,  80-91. 

carrier  not  insurer  of  safety,  80. 

latent  defec-ts,  83. 

of  manufacturer,  liability  of  carrier,  85. 

inspection,  87. 

guarding  car  window.  91. 
duty  as  to  construction  of  .stational  facilities,  96. 

degree  of  care,  98. 
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NEGLIGENCE— Continued. 

defects  in  station  building.';.  104. 

station  platforms,  107. 

adjustment  between  platform  and  train,   111. 
approaclies,  112. 
duty  as  to  stations,  ownership  by  third  persons,  ll.". 

snow  and  ice,  US. 

lights,  119. 
degree  of  care  in  receiving  and  discharging  passengers.  124. 
facilities  for  getting  on  and  off  vehicle,  127. 
duty  to  afford  passenger  use  of  statioual  facilities,  12S. 
invitation  to  passenger  to  aliglif,  132. 
failure  to  bring  train  up  to  platform,  140. 
personal  assistance  in  alighting,  14.5. 
moving  trains  on  intervening  tracks,  149. 
existence  of  safe  and  unsafe  exit,  153. 
receiving  and  discharging  passengers  from  freiglit  trains.  157. 

from  street  cars,  158. 
from  vessels,  safe  landing  place.  IGl. 
reasonable  time  to  get  on  and  oft'  trains,  103. 

signals  for  starting,  IGG. 

sudden  movement  of  train  after  invitation  to  get  on  and  off, 
IGS. 

direction  to  leave  moving  train.  171. 

boarding  train  in  advance  of  starting  lime,  172. 

opportunity'  to  be  seated,  174. 

freight  trains,  177. 

street  cars,  177. 

passenger   elevators.    ISO. 
formation  of  trains,  concussion  of  cars,  188. 

position  of  cars  in  train,  190. 

street  cars,  191. 
rate  of  speed  of  train.  191. 

freight  trains.  193. 

street  cars.  193. 
sudden  jerk  of  cars,  195. 
crowded  cars  and  platforms.  197. 

street  cars,  200. 

overloaded  stagecoacli,  202. 
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NEGLIGENCE— Continued, 

permitting  passenger  to  ride  on  front  platform  of  street  car,  202. 
duty  to  passengers  on  vestibuled  trains  and  sleeping  cars,  20G. 
slamming  of  car  door,  206. 
collisions   between  trains  running  on  same  track,  209. 

between  trains  at  grade  crossings,  211. 

at  street-railwaj'  crossings,  21-1. 

between  street  oar  and  vebicle,  217. 
warning  passenger  of  dangerous  position  on  train,  221. 
open  switcb,  221. 
fire  in  train,  222. 

stagecoaches,  duty  during  transportAtion,  224. 

carrier's  duty  to  guard  passenger  from  ^^■rougful  acts  of  fellow  pas- 
sengers and  strangers,  229. 

assault  on  passeiiger,  232. 

carrier's  knowledge  of  danger,  235. 

by  insane  passenger,  240. 

abusive  language  and  disorderly  conduct,  242. 

crowds  at  stations,  245. 

interference  witli  passengers  getting  on  and  off,  246. 

train  wrecking,  248. 

missiles  thrown  from  cars,  251. 
duty  towards  passenger  under  disability,  254. 

sick  and  intirm  passengers,  256. 

duty  in  receiving  and  discharging,  260. 
ejection  and  carrj-ing  past  destination,  262. 

children,  265. 

intoxicated  passengers,  268. 
ejection,  269. 
duty  to  furnish  .seaworthy  vessel.  997. 
in  navigation  of  vessel,  998. 
failure  of  steam  vessels  to  comply  with  st.-itute  requirements,  1017. 

effect  of  com])liance.  1017. 
after  discovering  plaintiffs  peril,  494. 
of  servant,  master's  liability,  866. 

concurrent  neghgence  of  third  person  no  bar  to  action  against  car- 
rier, 515. 
province  of  court  and  jury  as  to,  45-56. 
l)urden  of  proof,  1185. 
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NEGLIGENCE— Continued, 

gross,  liability  in  exemplary  damages,  1360. 
as  to  passenger's  hand  baggage,  see  •'Baggage." 
statutory  provisions  as  to  degree  of  care,  see  ••Statutes."' 

see,  also,  "Contributory  Negligence";  '•Evidence";  ••Iiuputed 
Negligence";  "Limitation  of  Liabilitj'";  ••IMeading";  ••I'roxi- 
mate  Cause";  "Railroads";  "Receiving  and  Di-scliarging  Pas- 
sengers";   "Street  Railways." 

NEGROES. 

see  "Civil  Rights." 

NEW  MEXICO, 

statute  of,  death  of  passenger,  1424. 

NEWSBOYS, 

see  "Children";   "Trespassers." 

NEW  TRIAL, 

sufliciency  of  evidence,  duty  of  judge,  1264. 

NOTICE. 

to  carrier  of  delivery  of  baggage  by  passenger,  1473. 
limitation  of  liability  by,  980. 

loss  of  baggage,  1506, 

as  to  value  of  baggage,  1512. 

NURSING. 

see  "Damages." 

0 

OBSCENE  LANGUAGE, 

see  "Disorderly  Conduct." 

OBSTRUCTIONS, 

on  and  near  track,  60. 

overhead  structures,  71. 

of  track  by  wreck,  duty  in  transferring  passengers,  74, 

OMNIBUS, 

is  a  carrier  of  passengers,  548. 
person  boarding,  is  a  passenger,  508. 
step  of,  failure  to  provide  back,  31. 
exclusive  depot  privilege,  638. 
V.  2fet.cau.pas. — 105 
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OPINION  EVIDENCE, 

.see  '•p]vkleiiee." 

OVERHEAD  STRUCTURES, 
iDjuiy  to  passenger,  71. 

P 

PAIN, 

of  body,  as  an  element  of  damages,  lBt)4. 

see,  also,  "Damages";   "Mental  Suffering." 

PARENT  AND  CHILD, 

imputing  negligence  of  parent  to  cbild,  527. 

injuries  to  cbild,  parent's  action,  measure  of  damages,  1322. 

loss  of  cliild's  services,  excessive  damages,  1399. 

PARLOR  CAR, 

see  "Cliair  Car";    "Sleepiug-Car  Company." 

PAROL  EVIDENCE, 

see  "Evidence." 

PARTIES, 

distinction  between  actions  on  contract  and  in  tort,  1040. 
plaintiffs,  1041. 

injuries  to  married  women,  1041. 

loss  of  cbild's  services,  1042. 

injuries  to  servant,  1043. 
person  entitled  to  possession  may  sue  for  loss  of  baggage,  1540. 

loss  of  wife's  baggage,  1541. 

loss  of  minor's  baggage,  1542.  i 

defendant,  1044. 

corporations,  1044, 

partnership,  1044. 

joint  wrong  doers,  1045. 
comi)etency  as  witnesses  in  action  for  loss  of  baggage,  1544. 

PARTNERSHIP, 

between  connecting  carriers,  liability,  929. 
liability  for  baggage,  1499. 

I'.\SSEN(JER, 

no  distinction  between  different  classes,  as  to  degree  of  care,  33. 
delinitiou,  552. 
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rASSK.XdEIt— ( 'DUtiiuied. 
postal  agent,  .">.">4. 

Peiiusylvauia  statute,  .")56. 
expix^s  messengers,  557. 
jtorter  on  sleeping  car,  558. 
drover  accompanying  stock.  559. 
pc  rsou  carrying  on  business  on  carrier's  conveyance,  561. 

trespassing  newslxiys,  562. 
person  assisting  carrier's  servant,  502. 
carrier's  employes  carried  to  and  from  work,  564. 

traveling  on  private  business,  567. 
soldiers,  568. 
slaves.  569. 

peison  traveling  on  Sunday,  570. 

p(  rson  riding  on  free  pass  issued  in  violation  of  law,  572. 
person  assisting  Confederate  government,  572. 
prepayment  of  fai-e,  573. 

source  of  compensation,  575. 
fraudulent  evasion  of  fare,  575. 
fraudulent  use  of  pass  or  ticket,  578. 
person  riding  in  dangerous  or  prohibited  place,  5S0. 

riding  in  baggage  car,  581. 

riding  on  steps  of  front  platform  of  street  car,  582. 

person  stealing  ride,  582. 
persons  on  freight  trains,  583. 

complete  separation   between   freight  and  passenger   business, 
583. 

where  passengers  are  carried  on  some  freight  trains,  585. 
person  on  other  non  passenger  carrying  vehicle,  588. 

liand  car.  589. 

timber  train,  590. 
person  on  wrong,  train,  591. 
Avlien  lelation  begins.  per.son  at  station,  592. 

connecting  railroads,  596. 

person  at  place  other  than  a  regular  stopping  place,  596. 

person  boarding  omnibus  or  street  car,  59S. 

person  boarding  moving  train,  599. 
moving  street  car,  600. 
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PASSENGER— Ck>ntinuecl, 

when  relation  terminates,  reasonable  opportunity  to  leave  car  and 
station,  601. 
failure  to  leave  train,  604. 
pei-son  leaving  street  car,  605. 

passenger  leaving  conveyance  at  intermediate  station,  G06. 
vessels,  608. 
under  disability,  carrier's  duty  towards,  254. 
sick  and  infirm  passengers,  256. 

duty  in  receiving  and  discharging.  260. 
ejection  and  carrying  past  destination,  262. 
children,  265. 

intoxicated  passengers,  268. 
ejection,  269. 
gratuitous,  duty  towards,  610. 
children  on  street  car,  612. 
escort  of,  duty  tov^ards,  615. 
at  freight  platform,  616. 
reasonable  opportunity  to  get  off,  617. 
duty  of  carrier  to  accept,  631. 

excluding  from  regular  passenger  train,  G32. 
ferryman's  refusal  to  set  passenger  across  stream,  633. 
who  may  be  rejected,  633. 

passenger  annoying  fellow  passenger,  633. 
insane  persons,  633. 
intoxicated  persons,  634. 
gamblers,  634. 

female  of  unchaste  character,  634. 
business  rivals,  636. 
waiver  of  rigQit  to  reject,  640. 
carrier's   duty   to   guard  against  assault   by   fellow  passenger   or 
stranger,  229. 
assault  on  passenger,  232. 
knowledge  of  danger,  235. 
by  insane  passengers,  240. 
abusive  language  and  disorderly  conduct,  242. 
illegal  arrest  by  public  officers,  244. 
aliduction  of  passenger,  244. 
threats  of  robbery,  244. 
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PASSENGER— Continued, 

jostling  fellow  passengers,  100,  n. 
assault  by,  proximate  cause,  300. 
separation  on  account  of  sex,  65G. 
on  accoujit  of  color,  657. 

statutes  requiriug  separation,  6G2. 
statutes  requiring  equal  accommodation.  665. 
caiTler's  riglit  to  detain  for  nonpajanent  of  fare,  706. 
duty  to  make  continuous  journey,  740. 

coupon  tickets  good  over  connecting  lines,  743. 
stop-over  privileges,  745. 
duty  to  know  carrier's  rules  and  regulations,  643. 
duty  to  know  regulations  as  to  stopping  places  for  trains,  766. 
must  accompany  baggage,  1456. 
burden  of  proof  as  to  relation,  1187. 
presumption  as  to.  1195. 
damages,  delay  in  transportation,  1337. 
failure  to  cany  to  destination,  1337. 
refusal  to  accept  passenger,  1334. 
exemplary  damages,  1365. 
excessive  damages.  1401.  *■ 

see,  also,  "Accommodations";  "Carriers";  "Contributory  Negli- 
gence"; "Damages";  "Ejection";  "Ferrie.s";  "Master  and 
Servant";  "Railroads";  "Receiving  and  Discharging  Passen- 
gers";   "Street  Railways";    "Trespassers." 

PASSES, 

prohibition  by  interstate  commerce  act,  679. 

prohibition  of  issuance  to  public  officers.  683. 

Issued  in  violation  of  law,  rights  of  person  traveling  on,  572. 

fi'audulent  use  of,  person  not  a  passenger,  578. 

forfeiture  of,  726. 

conti'act  for,  703. 

statute  of  frauds,  704. 

effect  on  purchaser  or  lessee  of  railroad,  704. 
breach  of  contract  for,  damages,  1336. 

PENALTY, 

for  excessive  fare,  G80. 
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PERIL, 

negligence  of  person  in  position  of,  21. 

persons  in  position  of,  contributory  negligence,  476. 

defendant  must  be  guilty  of  negligence,  480. 

appreliension  of  danger  must  be  reasonable,  483. 

avoiding  inconvenience,  485. 
of  plaintiff,  defendant's  duty  after  discovering,  494. 

defendant's  duty  to  discover,  499. 

PERSONAL  INJURIES, 
see  "Damages." 

PHOTOGRAPHS, 
as  evidence,  1133. 

PHYSICAL  EXAMINATION, 

of  injured  person,  compulsory,  1135. 

PHYSICIANS  AND  SURGEONS, 

employed  by  carrier,  liability  for  negligence  of,  856. 
employment  by  carrier's  servants,  carrier's  liability,  923. 
privileged  communications,  from  patients,  1181. 
surgical  instruments  as  baggage,  1446. 
as  expert  witnesses,  see  "Evidence." 

PILOTS, 

liability  of  carrier  for  negligence  of,  857. 

PLATFORMS, 

at  stations,  duty  of  care,  107. 
holes  in,  107. 
railing,  108. 
obstructions  on,  109. 

adjustment  between  train  and  platform,  111. 
projecting  trains.  111. 
open  space  between,  111. 
snow  and  ice  on,  118. 
failure  to  bring  train  up  to,  140. 

presence  of  objects  on,  presumption  of  negligence.  1219. 
use  of  defective  station  platform  by  passenger,  knowledge  of 

defects,  338. 
standing  near  edge  of,  343. 
boarding  cars  not  drawn  up  at,  362. 
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PLATFORMS— Continued, 

failure  to  draw  train  up  to  station  platform,  passenger  jump- 
ing to  ground,  374. 
of  car,  yu. 

coupling  pin  on,  oO. 
duty  to  inclose  street-car  platform,  93. 
removal  of  ice  and  snow,  93. 
crowds  on,  197. 
street  cars,  200. 
overloaded  stage  coach,  202. 

permitting  passengers  to  ride  on  street-car  platform,  202. 
on  front  platform,  202. 
children,  203. 
riding  on,  of  moving  train,  428. 
request  to  go  inside,  430. 
no  room  inside,  431. 
getting  ready  to  alight,  432. 
statutory  prohibitions,  457. 
standing  on,  of  stationary  car,  433. 
of  street  car,  riding  on,  435. 
front  platform,  437. 

getting  on  or  off  front  platform  of  moving  street  car,  403. 
boarding  stationary  car,  370. 

PLEADING, 

statement  of  plaintiff's  cause  of  action,  in  actions  based  on  neg- 
ligence, 1047. 
alleging  duty  of  care,  1048. 
alleging  relation  of  carrier  and  passenger,  1049. 
alleging  negligence,  1051. 

motion  to  make  pleading  more  definite  and  certain,  1056. 
alleging  contributory  negligence,  1057. 
in  action  for  ejection,  1060. 
alleging  damages,  1063. 

loss  of  earning  capacity,  1064. 
^  loss  of  earnings,  1064. 

.loinder  of  causes  of  action,  1066. 

defensive  pleadings,  general  issue  and  general  denial.  1067. 
amendments.  1068. 
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PLEADING-<;ontiiiupd, 

pleading  and  proof,  variance,  1069. 
allegations  as  to  place,  1070. 
allegations  of  negligence,  1072. 

allegations  of  gross  negligence  and  willfulness,  1077. 
allegations  by  plaintiiff  negativing  contributory  negligence,  1079. 
in  actions  for  ejection,  1079. 

in  actions  for  failure  to  carry  to  destination,  1081. 
allegations  as  to  damages  and  injuries,  1082. 
permanent  injuries,  1083. 
loss  of  earnings,  1085. 
mental  suffering,  1087. 
plea  of  general  issue  and  general  denial,  1088. 
waiver  of  objections,  1090. 
in  action  for  loss  of  bagage,  l.>13. 

POLICE, 

at  station,  carrier's  liability  for  misconduct  of,  S76. 
scope  of  employment,  arrests,  894. 

POSTAL  AGENT, 

is  a  passenger,  554. 

Pennsylvania  statute,  556. 
liability  of  railroad  company  for  acts  of.  859. 
for  throwing  mail  sacks  from  car,  251. 

PRESUMPTION, 

of  being  pas.sengei'.  1195. 

of  negligence,  see  "Evidence." 

PRIVILEGED    COMMLNKJATIONS, 
see  "Evidence." 

PROFITS, 

loss  of,  failure  to  carry  passenger,  321, 
see,  also,  "Damages." 

PROSTITUTE, 

rejection  as  passenger,  034. 

PROTRUDING   LIMBS. 

see  "Contributory   Negligence." 


INDEX.  1G73 

[References  to  pages.    Pages  1-841  In  vol.  1;    residue  In  vol.  2.] 

PROVINCE   OF  COURT  AKD  JURY, 

as  to  inference  of  negligence  from  undisputed  facts,  45,  4G. 

cases  holding  it  to  be  a  question  of  law  for  court,  46. 

cases  holding  it  to  be  question  of  fact  for  jury,  47. 

rule  as  to  difference  of  opinion  between  reasonable  men,  49-56. 

instructions,  12S6. 
as  to  proximate  cause,  278. 
reasonableness  of  carrier's  regulations,  G44. 
force  used  in  malcing  ejection,  837. 

as  to  whether  presumption  of  negligence  has  been  overcome,  1231. 
as  to  exemplary  damages,  1353. 
as  to  what  is  baggage,  1441. 
conflicting  testimony,  46,  12.55. 
taking  case  from  jury,  12U1. 
invasion  of  province  of  jury  by  instructions,  l^oo. 

PROXIMATE  CAUSE, 

definition,  273. 

province  of  court  and  jury,  278. 
examples  of  proximate  cause,  280. 
examples  of  remote  cause,  283. 
intervening  cause,  287. 

fright  at  impending  peril,  292. 
combined  and  concurring  causes,  293. 
distinction  between  actions  on  contract  and  in  tort,  2!.>7. 

carrying  passenger  past  destination,  299. 

assault  on  passenger,  3<X). 

false  imprisonment  and  arrest,  301. 
exposure  from  failure  to  carry  passenger  to  destination.  302. 

sickness,  303. 

voluntary  exposure,  305. 
dangers  encountered  from  failure  to  carry  to  destination,  308. 

dangers  voluntarily  encountered,  309. 
unusual  consequences  of  persona^  injuries,  312. 

miscarriage,  313. 

death  from  contagious  disease,  315. 
predisposition  to  and  aggravation  of  disease,  317. 
pecuniary  loss  from  failure  to  carry  or  to  cany  piuutually.  321. 

profits,  321. 


1674  INDEX. 

[References  to  pages.    Pages  1-S41  in  vol.  1;    residue  in  vol.  2.] 

PROXIMATE  CAUSE-€ontinued, 
contributory  negligence,  488. 

defendant's  negligence  after  discovery  of  plaintiff's  peril,  494. 
defendant's  duty  to  discover  peril,  499. 
illness  or  insanity  caused  by  fright  or  shock,  1329. 

PUBLIC  ENEMY, 

carrier  not  liable  for  act  of,  31. 

interference  Avith  roadbed,  liability  of  railroad  company,  67. 

loss  of  baggage  by  act  of,  143U, 

PUNITIVE  DAMAGES, 

see  '"Dauiages." 


RAILROAD  COMMISSIONg', 
power  of  states  to  create,  673. 
power  of  courts  over  rates  tixed  by,  <J74. 

RAILROADS, 

are  common  carriers,  541. 

hand  cars,  542. 

freight  and  construction  traius,  543. 

government  railways,  544. 
duty  to  adopt  new  devices,  27,  28. 
duty  as  to  roadbed,  57. 

bridges,  58. 

negligence  of  engineers,  59. 

negligence  of  independent  contractors,  60. 

floods  and  washouts,  61-63. 

landslide,  63. 

duty  to  guard  against  storms  and  floods,  64,  65. 

blizzards  and  snowstorms,  66. 

interference  by  public  enemy,  67. 

inspection  and  repair,  68. 

obstructions,  69. 

overliead  structures,  71. 

obstruction  by  wreck,  transferring  passengers,  74. 
cattle  on  track,  75,  76.  , 
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RAILROADS— Continued, 
duty  as  to  vehicles,  79. 

Intent  defects,  83. 

negligence  of  manufacturer,  S5. 

inspection,  88. 

guarding  car  window,  91. 

car  platform,  92. 

statutory  requirements,  94. 
formation  of  trains,  concussion  of  cars,  18S. 

position  of  cars  in  train,  190. 
rate  of  speed,  191. 

jerk  of  cars  during  transportation,  197. 
crowded  cars  and  platforms,  197. 
vestibuled  trains,  open  doors,  206. 
slamming  of  car  doors,  200. 
collisions,  between  trains  running  on  same  track,  209. 

between  ti-ains  at  grade  crossings,  211. 

at  street  railway  crossings,  214. 
warning  passengers  of  dangerous  positions,  221. 
open  switch,  221. 
fire  on  train,  222. 
contributory  negligence,  standing  between  tracks  at  station,  346. 

crossing  track  at  station,  347, 
implied  invitation,  3,53. 
at  intermediate  station,  354. 
stepping  from  car  to  track,  355, 
passenger  walking  along  or  near  track,  3,58. 
person  boarding  moving  train,  not  a  passenger,  599. 
routes,  restrictions  as  to,  777, 
liability  for  acts  of  drawingroom  and  sleeping  car  employes,  8.58. 

of  postal  agents  and  express  messengers,  859. 

of  police  officers,  860. 
use  of  track  of  another  company,  liability  of  carrying  company,  935. 

liability  of  track  owning  company,  to  its  own  passengers,  941, 
to  passengers  of  other  company,  942. 
liability  of  railroad  company  for  negligence  of  sleeping-car  com- 
pany, 943. 
lease  of,  liability  of  lessee,  945. 
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RAILROADS— Contiuued. 

liability  of  les.sor,  where  lease  is  made  without  legislative  sanc- 
tion, 946. 
where  lease  is  made  with  legislative  sanction,  948. 
liability  of  lessee  on  lessor's  contract  for  free  fare,  704. 
sale  of,  liability  of  vendee,  950. 
consolidation,  effect  on  carrier's  liabilities,  951. 
iiKra  vires  defense,  951. 
liability  for  baggage  in  passenger's  custody,  rule  in  England,  1520. 

rule  in  America,  1522. 
liability  for  loss  of  passenger's  hand  baggage  in  sleeping  car,  1531. 
see,  also,  "Master  and  Servant";   "Receivers";   "Receiving  and 
Discharging  Passengers";  "Stations." 

RAPE. 

of  passenger  by  fellow  passenger,  carrier's  liability,  2o6. 

RATES, 

see  "Fares." 

RATIFICATION, 

of  servant's  torts,  master's  liability,  865. 
exemplary  damages,  1359. 

RECEIVERS, 

as  common  carriers,  954. 

actions  against,  955. 

liability  of  railroad  company  for  acts  of,  957. 

return  of  property  to  company  without  sale,  958. 
effect  of  discharge,  959. 

RECEIVING  AND  DISCHARGING  PASSENGERS, 

degree  of  care  required,  124. 
accidental  injuries  to  passengers,  126. 
safe  facilities  to  get  on  and  off,  127. 
stopping  train  at  dangerous  place,  128. 

freight  train,  130. 
invitation  to  alight,  132. 

announcing  station,  133. 

stoppage  of  train,  133,  136. 
failure  to  bring  train  up  to  platform,  140. 
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irECEIVING  AXD  DISCHARGING  PASSENGERS— Continued, 
personal  assistance  of  passengers,  145. 
moving  trains  on  intervening  trades,  149. 
existence  of  safe  and  unsafe  exit,  153. 

car  doors,  154. 

notice  of  danger,  156. 
from  freiglit  trains,  safe  landing  place,  157. 
from  street  cars,  158. 
safe  landing  place,  vessels,  IGl. 
reasonable  time  to  get  on  and  off  trains,  1(33. 

duty  to  ascertain  whether  passengers  are  on  and  off.  1G4. 

signals  for  starting,  1(J6. 

movement  of  train  after  invitation  to  get  on  or  oft",  1U8. 

direction  to  leave  moving  train,  171. 

boarding  train  in  advance  of  starting  time,  172. 

conductor's  statement  as  to  length  of  stop,  173. 

opportunity  to  take  a  seat,  174. 

passing  through  cars,  175. 

familj'  group,  175. 

conductor's  ignorance  of  passenger's  intention  to  alight,  176. 

freight  trains,  177. 

sti'eet  cars,  177. 

jerks  and  jolts,  180. 

opportunity  to  enter  car,  181. 

persons  who  have  not  signaled  car  to  stop,  182. 

passenger  with  bundles,  184. 

getting  on  or  off  at  front  platform,  185. 

passenger  elevators,  186. 

escort  of  passenger,  617. 
misconduct  of  fellow  passengers,  carrier's  liability  for,  24G. 
sick  and  infirm  passengers,  260. 

pei'sonal  assistance,  261. 
li.'ibility  of  carrier  for  acts  of  servants  in  directing  and  assisting 

passengers,  877. 
happening  of  accident,  presumption  of  negligence,  1217. 

sudden  jerk  of  cars,  1217. 
boarding  car  ahead  of  time,  362, 
boarding  car  not  dra'^'n  up  at  station  platform,  .'562. 
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RECEIVING  AND  DISCHARGING  PASSENGERS— Continued, 
boarding  or  leaving  train  on  wrong  side,  3G5. 
by  improper  entrance  or  exit,  368. 
front  platform  of  street  car,  370. 
ali.i::hring  at  dangerous  place,  invitation,  371. 

jumping  from  car  steps  to  ground,  374. 
boarding  or  alighting  from  stationary  street  car,  376. 
boarding  or  alighting  from  moving  train,  37S. 
boarding  moving  train.  379. 
alighting  from  moving  train,  383. 

passenger  incumbered  with  bundles.  387. 
warning  of  danger,  388. 
fright,  dismay,  and  inconvenience,  389. 
advice  or  command  of  train  hands,  391. 
statutory  prohibitions,  395. 
boardiug  moving  street  car,  397. 

no  distinction  between  animal  and  electrical  power,  399. 
alighting  from  moving  street  car,  400. 
front  platform,  403. 

passenger  incumbered  with  packages,  405. 
from  ferryboats  and  vessels,  contributory  negligence,  405. 
boarding  passenger  elevator,  409. 
carrier's  duty  to  receive  passenger.  754. 
failure  to  stop  and  take  on  pas.<enger.  755. 
failure  to  carry  to  destination,  757. 
announcing  station,  7o0. 

regulations  as  to  stopping  places  for  trains,  763. 
passenger's  duty  to  know  regulations,  7^6. 
rights  and  duties  of  passenger  on  wrong  train,  707. 
representations  of  ticket  agent,  7GS. 
waiver  by  conductor,  770. 
waiver  by  custom.  772. 

RELEASE  AND  DISCHARGE, 
after  injury,  validity,  989. 
rescission,  mental  incapacity,  991. 

inadequacy  of  consideration.  992. 

fraudulent  representations,  992. 
ratification  and  lacbes,  994. 
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REMITTITIIJ. 

from  exces.sive  vtrdict.  i)uw*  r  ol'  court  to  com i  el.  1415. 

REPAIR. 

of  roadbed.  08. 

of  appliances,  see  "Appliances." 

RES  gest.t:, 

declarations  of  employes,  1110. 
declarations  of  injiu'ed  per.-<on.  1118. 

exclamations  of  pain.  1123. 
declarations  and  acts  of  third  persons,  1129. 

RESISTANCE. 

see  "'Ejection." 

RISK.  ASSUMPTION  OF, 

by  passenger,  mode  of  conveyance  selected,  32. 
riding  on  freight  train.  33.  34. 
on  construction  train,  35. 
in  going  from  car  to  car.  426. 

RULES  AND  REGULATIONS, 
power  of  carrier  to  make,  042. 
duty  of  passenger  to  know.  043. 
province  of  court  and  .iiiry,  044. 
locking  car  door  at  station,  154,  n. 
time,  mode,  and  place  of  entering  car.s.  302. 
against  riding  in  dangerous  position  on  train,  i-ights  as  passenger, 

580. 
riding  on  platform,  429. 

front  platform  of  street  car,  438. 
against  riding  in  baggage  ear,  444. 
proliibition  against  riding  in  stock  car.  450. 
prohibition  against  riding  on  freight  trains,  583. 

waiver  of.  584. 
against  riding  on  hand  car,  .589. 
as  to  seats,  650. 

S(  paration  of  pa.^sengers  on  account  of  sex,  656. 
sci)aration  on  account  of  color,  i'Cu. 
exhibiting  ticket  to  gateman,  689. 
requiring  surrender  of  tickets,  715. 
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RULES  AND  REGULATIONS- Continued, 

as  to  pjiyment  of  fare  and  surrender  of  tickets,  781. 

as  to  amount  of  change  conductor  shall  furnish  on  sti'eet  car,  688. 

rectifying  mistake  as  to  fare,  688. 

as  to  time  for  paying  fare,  689. 

requiring  payment  of  higlier  train  fare,  690. 

waiver,  691. 

refunding  excessive  fare,  692,  699. 
payment  of  fare  on  freiglit  trains,  701. 
limitation  of  time  of  ticket,  733. 
restricting  tickets  to  particular  trains,  774. 
waiver  of,  775. 
restriction  as  to  route,  777. 

as  to  running  time  of  trains,  carrier's  duty  to  conform  to,  750. 
as  to  stopping  places  for  trains,  763. 

freight  trains,  765. 

statutory  control,  765. 

passenger's  duty  to  know,  766. 

rights  and  duties  of  passenger  on  wrong  train.  767. 

representations  of  ticket  agent,  768. 

waiver  by  conductor,  770. 

waiver  by  custom,  772. 
occupancy  of  sleeping-car  berth  by  persons  of  opposite  sex,  654. 
ejection  of  pas.senger  for  disobedience  of,  817. 
purchase  of  ticket  before  deliveiy  of  baggage,  1475. 
as  evidence,  1145. 

to  vary  ticket,  712. 

s 

SALE, 

of  railroad,  see  "Railroad." 
of  tickets,  see  "Tickets." 

SCALPBUS, 

sale  of  tickets  by,  statutory  prohibition,  684. 

SEATS, 

duty  of  carrier  to  furnish,  198,  649. 
limiting  passenger  to  single  seat,  650. 
rights  of  passenger  without  seat,  (ioO. 
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SEATS— Continued, 

arising  from,  contributory  negligence,  420. 

freight  trains,  421. 

street  cars,  423. 
going  from  car  to  car  in  search  of,  425. 

SEPAKATION    OF    PASSENGERS, 

on  account  of  color,  misconduct  of  white  passenger,  237. 
see,  also,  "Accommodations." 

SERVANTS, 

see  '"Master  and  Servant." 

SHIP. 

wreck  of,  duty  to  passengers,  1006. 
see,  also,  "Vessels." 

SICKNESS, 

of  passenger,  carrier's  duty  towards,  256. 
duty  in  receiving  and  disdiarging,  260. 
ejection  and  carrying  past  destination,  262. 

SIGNALS, 

for  starting  train,  passengers  getting  on  and  off,  166. 
see,  also,  "Receiving  and  Discharging  Passengers." 

SLAVE, 

as  a  passenger,  560. 

SLEEPING-CAR  COMPANY, 

is  a  carrier  of  passengers,  546. 

duty  to  furnish  berth,  652. 

duty  to  make  up  berth,  653. 

occupancy  of  berth  by  persons  of  opposite  sex,  6.54. 

duty  to  waken  sleeping  passenger  at  destination,  762. 

duty  to  enable  passenger  to  get  out  of  upper  berth,  2i)6. 

loss  of  berth  check,  rights  of  passenger,  720. 

porter  on,  is  a  pai^senger,  558. 

employes  on,  lia])ility  of  railroad  company  for  acts  of.  8.58. 

scope  of  porter's  employment, jejection  of  trespassers,  801. 

liability  of  railroad  company  for  negligence  of,  943. 

liability  for  negligcmce  of  railroad  company,  943. 

falling  of  berth,  presumption  of  negligence,  1223. 

V.  2  FET.CAH.PAS. 106 
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SLEEPI.\G-CAR  COMrAXY-Contimied, 

liability  for  baggage  in  pa.sseuger  s  custody,  1527. 
theft  by  servauts,  1529. 
evidence  of  uegligeuce,  1529. 
SNOW, 

see  "Ice  and  Snow." 

SOLDIEK, 

tran.sported  under  government  contract  i.s  a  pa.ssenger,  5G8. 
SPEED, 

as  evidence  of  negligence,  191. 
freight  trains,  19a. 
street  cars,  193. 

STAGECOACH, 

is  a  carrier  of  passengers.  548. 

degree  of  care  required,  38. 

inspection  of,  89. 

overloading  coach,  202. 

duty  of  care  during  transportation,  224. 

duty  of  proprietor  to  employ  competent  driver.  220. 

happening  of  accident  to,  presumption  of  negligence,  1200. 

STAGE  PROPERTIES, 
as  baggage,  1448. 

STATIONS, 

duty  to  erect  depot.  G47. 

rea.'^ouable  accommodations  at,  G48. 

duty  to  maintain  .safe  buildings,  platforms,  and  approaclies,  9G. 

degree  of  care  required,  98. 

defects  in  station  building,  door,  104. 

stairway,  105. 
failure  to  rebuild  depot,  lOG. 
platform,  107. 

guarding  elevated  platforms.  108. 

obstructions  on,  110. 
adjustment  between  plat^rm  and  train.  111. 

projecting  trains,  111. 

space  between,  112. 
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STATIONS— Continued, 
approache.s,  112. 

to  freight  train.s,  11.5. 
ownersliip  by  third  persons,  11.5.  •    . 

ice  and  snow  on  car  steps  and  station  platforn;s,  US. 
lights,  119. 

length  of  time  required,  121. 

statutory  requirements,  12;i. 
platforms,  duty  to  bring  train  up  to,  140. 
moving  trains  on  intervening  traclvs,  149. 
existence  of  safe  and  unsafe  exit,  15;>. 
ai)proacli  to  train,  duty  to  free  from  obstructions,  127. 
duty  to  discharge  passenger  in  station  grounds,  128. 
crowds  at,  carrier's  liability  for  misconduct  of.  245. 
misconduct  of  servants  at,  master's  liability,  874. 
annouucement  of,  in  trains,  760. 

personal  notice  to  passenger,  7G1. 
on  vessels  and  sleeping  cars,  7G2. 

invitation  to  alight,  371. 
use  of  defective  platform  by  passenger,  knowledge  of  defects,  338. 
use  of  unlighted  premises  by  passenger,  340. 
standing  near  edge  of  station  platform,  343. 
standing  between  tracks,  34G. 
crossing  intervening  tracks,  347. 

implied  invitation,  353. 

at   intermediate  station,   354. 

.stepping  from  car  to  track,  355. 
passenger  AAalking  along  or  near  track,  358. 
boarding  cars  not  drawn  up  at  platform.  362. 
person  at,  waiting  for  train,  is  a  passenger,  592. 

connecting  railroads,  596. 

person  waiting  at  place  other  than  regular  stopping  place,  596. 
person  having  business  at,  carrier's  duty,  619. 

person  mailing  letter,  020. 

liackman,  G20. 

consignee  of  goods,  620. 
licensee  at,  duty  towards,  621. 
union  depot  company  is  a  carrier  of  passengers.  545. 
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STATIONS— Continued, 

exclusive  privileges  at,  638. 

see,   also,    "Platforms";     "Receiving   and   Discharging    Pas-eu- 
gers";    "Union  Deflbt  Company." 

STATUTES, 

as  to  degree  of  care  on  freiglit  trains,  Mis.sissippi.  35. 

adopting  common  law.  as  to  carrier's  liability.  Texas,  41. 

as  to  degree  of  care  to  be  exercised  by  can-ier,  California.  41. 

on  mixed  trains,  42. 
extraordinaiy  diligence  required  of  carrier.  Georgia  Code,  42. 

on  street  car  and  freight  train,  43. 
making  carrier  insurer  of  passenger's  safety,  Nebraska.  44. 
provision  as  to  safety  of  vehicles,  California,  80. 
guarding  car  platforms.  94. 
duty  to  provide  bell  rope,  95. 
use  of  automatic  air  brakes.  95. 
as  to  fires  and  explosions  on  trains,  223. 
prohibition  against  leaving  moving  train,  395. 
prohibition  against  riding  on  platform,  and  in  baggage  and  freight 

cars,  457. 
as  to  riglits  of  persons  lawfully  on  trains,  Pennsylvania,  556. 
civil  rights  bill,  659. 
separation  of  passengers  on  account  of  color,  662. 

equal  accommodations  for  whites  and  blacks,  665. 
regulating  railroad  fares,  671. 
interstate  commerce  act,  G77. 
penaltj'  for  excessive  fare.  680. 
I)rohibition  of  free  passes  to  public  ofticers,  683. 
l^rohibition  of  sale  of  tickets  by  scalpers.  684. 
reasonable  opportunity  to  purchase  ticket,  charging  higher  train 

fare,  696. 
period  during  which  ticket  shall  be  good,  Maine,  739. 
as  to  stop-over  privileges,  California,  747. 
authorizing  arrest  and  ejection  of  passengers,  822 
as  to  place  of  ejection,  825. 
refunding  fare  on  ejecting  passenger,  838. 
pi'oliibition  against  limiting  common-law  liability.  965. 
limitation  of  amount  recoverable  for  personal  injuries,  1302. 
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ST  ATI'TES— Continued, 

limitation  of  vessel  owner's  liability,  1020. 

to  what  claims  statute  extends,  10"_'l. 

to  what  waters  and  vessels  applicable,  1024. 

ascertaining  value  of  vessel,  1025. 
limitation  of  liability  for  loss  of  valuables  shipped  as  baggage,  1514. 

loss  by  fire  not  caused  by  owner's  neglect,  1516. 

as  to  A-alue  of  baggage,  1516. 
In  England,  1504. 

rendering  vessels  liable  in  rem,  1010. 
regulation  of  transportation  of  steerage  or  immigrant  passengers, 

1012. 
regulations  as  to  steam  vessels,  1016. 

carrying  excessive  number  of  passengers,  1018. 

carrying  explosives,  1019. 
compulsory  examination  of  iujxu'ed  person,  New  York,  1140. 
burden  of  proof  as  to  negligence,  Georgia  and  Florida,  1186. 
Ijresumption  of  negligence,  Mississippi,  12^8. 

Georgia  and  Florida,  1239. 
exemplary  damages,  Colorado,  1376. 

Georgia,  1375. 
right  of  action  for  death  by  wrongful  act,  1420. 

Massachusetts  statute  pertaining  to  passengers,  1421. 
of  Missouri,  Colorado,  and  New  Mexico  pertaining  to  death  of  pas- 
senger, 1424. 
as  to  property  in  passenger's  custody,  California  Code,  1520. 
of  limitations,  see  "Limitation  of  Actions." 

STEAMBOATS, 

see  "Vessels." 

STOOL, 

use  of  In  alighting,  26.  30. 

STOP-OVER  PRIVILEGE, 

carrier's  liability  for  passenger's  baggage.  14S6. 
see,  also,  "Tickets." 

STREET  RAILWAY, 

is  a  common  carrier  of  passengers,  547. 
degree  of  care  required,  30. 
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STREET  RAILWAY— Continued, 
duty  as  to  track,  77. 

bridges,  78. 
step,  failure  to  provide  baclj,  31,  n. 
projecting  car  wheels,  82. 
inspection  of  cars,  89,  90. 
guarding  car  window,  92. 
car  platforms,  duty  to  inclose,  93. 
duty  of  care  in  selecting  horses  for,  94. 
management  of  electricity,  94. 
duty  as  to  receiving  and  discharging  passengers,  158. 

moving  cat's  on  intervening  track,  150,  n. 
reasonable  time  to  get  on  and  off,  177. 

conductor's  duty  to  ascertain  facts,  177. 

jerks  and  jolts  while  passengers  are  getting  on  and  off,  180. 

duty  to  wait  until  passenger  is  in  car,  181. 

as  to  persons  not  signaling  car  to  stop,  182. 

passenger  incumbered  with  bundles,  184. 

permitting  passengers  to  get  on  and  off  front  platform,  185. 
making  up  train,  191. 
rate  of  speed,  193. 

jerks  and  jolts,  193. 

electric  cars,  194. 
jerk  of  cars  during  transportation.  195. 

as  evidence  of  negligence,  1215,  1218. 
crowded  platforms,  200. 
permitting  passengers  to  ride  on  front  platform.  202. 

children.  203. 
collision  at  street-car  crossing,  214. 

between  street  car  and  vehicle,  217. 

presumption  of  negligence,  120G. 
permitting  passenger  to  take  basket  on  car,  222. 
standing  between  car  tracks,  345. 

passenger  ahghting  from,  walking  on  parallel  track,  356. 
boarding  or  alighting  from  stationaiy  car,  37G. 
boarding  front  platform  of  stationary  car,  370. 
boarding  moving  car,  397. 

no  distinction  between  animal  and  electrical  power.  399. 

aligliting  from  moving  car,  400. 
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STREET  RAILWAY— Continued, 

front  platform,  403. 

passenger  incumbered  with  bundles,  405. 
projecting  head  and  limb  from,  417. 
moving  about  in  car,  423. 
passing  from  car  to  car,  427. 
riding  on  platform,  435. 

front  platform,  437. 
riding  on  foot  board  or  car  steps,  441. 
person  boarding  is  a  passenger,  .j'JS. 
person  boarding  moving  car  not  a  passenger,  600. 
person  riding  on  steps  of  front  platform  is  a  passenger,  582. 
persons  stepping  from  ceases  to  be  pasf-enger  when  he  alights,  605. 
children  riding  free  on,  as  passengers,  612. 
fares,  regulation  by  city,  675. 
tender  of  reasonable  fare,  what  is,  6S7. 
transfer  checks,  747. 

time  limit,  748. 
mistake  as  to  fares  and  transfers,  ejection.  807. 
scope  of  drivers  employment,  inviting  children  to  ride  on  front 
platform,  881. 

ejection  of  trespassers,  891. 

arrests,  895,  897. 
liability  for  articles  left  in  car  by  passenger,  1533. 

SUNDAY, 

traveling  on,  rights  of  injured  person,  570. 

» 
SURGEON, 

see  "Physicians  and  Surgeons." 

SURVIVAL  OF  ACTION. 

for  injuries  to  passenger,  breach  of  contract,  1277. 

by  husband  for  loss  of  wife's  services,  1278. 
stipulation  for  survival,  1278. 
as  condition  for  granting  new  trial,  1279. 
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TENDER, 

of  fare  after  ejection  begun,  785 

4 

TENNESSEE, 

rule  as  to  contributory  negligence,  509. 

TEXAS, 

statute  requiring  light  at  station.  VSS. 

requiring  ticket  office  to  be  l^ept  open,  Gl>7. 
presumption  of  negligence,  IL'oT. 
THEATRICAL  PARAPHERNALIA, 
as  baggage,  1448. 

THREATS, 

of  robbery  and  outrage,  carrier's  liability,  244. 

TICKET  AGENT, 

representations  by.  as  to  stopping  places  for  trains.  769. 
scope   of   employment,    assisting   or   directing   passengers    as   to 
trains,  878. 
arrests,  893,  896. 

TICKETS, 

nature  and  effect,  receipt  rather  than  contract,  711. 

possession,  right  to  transportation,  713. 

conditions  and  stipulations,  passenger's  as.sent  to,  713. 

construction,  714. 
prohibition  against  riding  in  stock  car,  450. 
reasonable  opportunity  to  purcliase,  before  charging  higlier  train 

fare,  692. 
requiring  exhibition  to  gateman.  689. 
collection  and  surrender,  715. 

detaching  coupons  from  mileage  or  commutation  tickets,  716. 
loss  of.  719. 

riding  extra  distance,  721. 
getting  off  at  intermediate  station,  722. 

riding  in  reverse  direction  from  that  indicated  on  ticket,  723. 
assignability  of,  723. 

conditions  against  assignment,  724. 
forfeiture  of,  7^5. 
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TICKETS— Continued, 

provision  for  identification  of  purchaser,  727. 

mistalie  on  connecting  line,  728. 

waiver  of,  730. 
time  during  Avhich  ticliet  is  good,  731. 
limitation  as  to  time,  731. 

by  regulation  not  expres.sed  in  ticliet,  733. 

must  be  reasonable,   734. 
connecting  lines,  735. 

constniction  of.  735. 

waiver  of,  737. 

Maine  statute,  739. 
passenger's  duty  to  make  continuous  journey,  74<). 

coupon  ticlcets  good  over  connecting  lines,  743. 

stop-over  privileges,  745. 

California  statute,  747. 
street-car  transfers  and  tickets,  747. 
restrictions  as  to  trains,  775. 

by  carrier's  rules  and  regulations,  763. 
restriction  as  to  route,  777. 
loss  of,  ejection,  789. 

mistake,  conclusiveness  between  passenger  and  conductor,  792. 
limitation  as  to  time,  mistake,  ejection,  801. 
fraudulent  use  of  nontransferable  ticket,  578. 
sale  of,  by  scalpers,  statutory  prohibition,  684, 
refusal  of  connecting  carrier  to  honor,  931. 
condition  limiting  carrier's  common-law  liability,  980. 
limitation  of  liability  for  loss  of  baggage,  1507. 
condition  limiting  carrier's  liability  as  to  value  of  baggage,  1512. 
purchase  of,  before  delivery  of  baggage  to  carrier,  1474. 

see,  also,  "Ejection";   "Fares." 
TIME, 

to  get  on  and  off  trains,  see  "Receiving  and  Discharging  Passen- 
gers." 

TIME-TABLE, 

carrier's  duty  tc   conform  to,   752. 

vessels,  1000. 
duty  to  stop  at  advertised  stations,  755. 
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TOOLS, 

as  baggage,  1446. 

TRAINS, 

regulatioiLS  as  to  running  of,  evidence  as  to,  712. 

see,  also,  •'Freight  Trains  ";    "Kailroads";    "Rules  and  Regula- 
tions";   "Yestibuled  Trains." 

TRAIN  WRECKING. 

carrier's  duty  to  guard  against,  248. 

TRESPASSER. 

duty  towards,  (Jl3. 
on  train.  622. 
trespassing  cliildren,  624. 

watching  for,  625. 
newsboy  on  train  or  street  car,  561. 
ejection,  scope  of  conductor's  employment,  bSS. 
of  bralieman,  886. 
of  street  car  driver.  891. 
of  sleeping  car  porter,  Si)l. 
of  engineer,  891. 
of  baggage  man,  892. 
see,  also,  "Ejection";   "Passengers." 

u 

UNION  DEPOT   COMPANT:, 

is  common  carrier  of  passengers,   545. 

delivery  of  baggage  to,  liability  of  railroad  company,  1500. 
LtSAGE, 

see  "Custom." 

V 

VALUE. 

see  "Limitation  of  Liability.- 

VARIANCE, 

see  "Pleading." 

VENUE. 

see   "Jm'isdiction." 
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VERDICT, 

certainty,  1297. 

quotient  verdicts,   121)7. 

impeachment  by  juror's  attidavits,   1L"J7. 

excessive,   see    "Damages." 

VESSELS. 

as  common  carriers  of  passengers,  550. 
degree  of  care  required,  38. 

to  prevent  collisions,  40. 

as  to  floors,  100,  n. 
exposed   rudder  chain,  31. 
light  at  landing  place,  122. 
safe  landing  place  for  passengers,  161. 
collision  between,  presumption  of  negligence,  1208. 
contributory  negligence  in  getting  on  and  off,  405. 
person  on  tugboat  not  a  passenger,  589. 
duty  to  stop  at  advertised  stations,  755. 
liability  for  negligence  of  pilot,  857. 
duty  of  carrier  to  furnish  seawortliy  vessel,  997. 
negligence  during  transportation,  998 
duty  to  carry  without  delay,  lOOO. 
accommodations,  1001. 
autliority  and  power  of  master,  1002. 
duty  to  passengers  in  sliipwreclc,  lOOtJ. 
admiralty  jurisdiction,  1009. 

liability  of  vessel  in  rem,  1009. 
scope  of  captain's  employment,  ejection  of  passengers,  885. 
liability  of  master,  1011. 
statutory  regulations,  emigrant  and  steerage  passengers,  1012. 

steam  vessels,  1016. 

carrying  excessive  number  of  passengers,  lOlS. 

again.'^t  carrying  explosives,  1019. 
statutory  limitation  of  vessel  owner's  liability,  lu20. 

to  what  claims  statute  extends,  1021. 

to  what  Avaters  and  vessels  applicable,  1024. 

ascertaining  value  of  vessel,  1025. 

valuables  sliipped  as  baggage,  1514. 

loss  by  tire  not  caused  by  neglect  of  owners,  1516. 
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VESSELS— Continued. 

steamship  tickets,  limitation  of  liability  for  loss  of  baggage,  1500. 
liability  for  baggage  in  passenger's  custody,  1524. 
New  York  rule,  liability  as  innkeepers,  1524. 

VESTIBULED  TRAIN, 

permitting  outside  door  to  be  open,  206. 

passing  from  car  to  car,  contributoiy  negligence,  424. 

VES'DICTIVE  DAMAGES, 
see  "Damages." 

w 

WARE  HOUSEMAN, 

carrier's  liability  for  baggage  at  destination,  1488. 
duty  to  exercise  care,  1488. 
termination  of  liability,  1490. 
presumption  from  loss  of  baggage,  1551. 

\\'EALTH, 

of  carrier,  duty  to  adopt  new  devices.  27. 
see,  also,  "Damages";    "Evidence." 
WEARING  APPPAREL, 
as  baggage,  1442. 

of  immigrants,  1443. 

WILLFUL  WRONG. 

as  a  basis  of  carrier's  liability,  1. 

WITNESS, 

credibiUty  of,  1242. 
interest  or  bias.  1242. 
reputation  for  n-utli  and  veracity,  1243. 
person  convicted  of  crime,  1243. 
intoxication  of,  1244. 
contradictory  statements,  1244. 
laying  foundation  for,  1246. 
falsus  in  uuo.  falsus  in  omnibus,  1248. 
failure  to  call,  presumption,  1251. 

competency  of  parties  at  common  law  in  action  for  loss  of  bag- 
gage, 1544. 


INDEX.  1693 

[References  to  pages.    Pages  1-841  in  vol.  1;    residue  in  vol.  2.] 

WOMEN, 

contributory  nogli^euce,  4G5. 
pregnancy,  4G(i. 
female  attire,  4G7. 

WRECK, 

of  train,  transfer  of  passengers.  71. 

see,  also,  "Shipwreck";    "Train  Wrecking";   "Vessels." 
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